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PREFACE TO SIXTH EDITION 


This edition has been thoroughly revised and brought 
up-to-date to meet the requirements of the Indian and English 
Institutes of Bankers Important changes m bankmg law and 
practice such as the nationalisation of the Bank of En^and, 
the demonetisation of high denommation notes, etc. have been 
eiqilamed m detail. 

The Author once again takes this opportmuty to express 
his thanks to the Indian Institute of Bankers for recognizmg 
this work from the very First Edition as its Text-book for this 
subject for its Exammation and a large number of copies are 
generally required for candidates appearing for the Indian 
Institute’s Exammation as well as those appearing m the 
Enghsh Institute of Bankers A number of Indian Universi- 
ties have also recognized this work of the Author as a Text- 
book for their Degree Course in Commerce Exammations. 

The Legal Profession as well as the Bank Ofi&cers, 
Managers and Directors have found it an excellent work for 
reference The case law is brought up-to-date and this, the 
Sixth Edition, has been very carefully revised. 

The Autlior wishes to thank his son Rustom S. Davar, 
F.CC.S, (Lond.), ASM A. (Lond), Barrister-at-law and 
his daughter Khorshed D. P Madon, IJLiB , Advocate (0 S.) 
and Fmahst of the Chartered Institute of Secretaries (Lond.) 
for invaluable assistance m revismg this edition 

SOHRAB R DAVAR. 


Davah’s College of Commerce, 
Bombay, 1st November 194£. 



PREFACE TO FIRST EDITION 


The development of Indian Jomt Stods: Banking of late 
years has made it dear that an authoritative book for refer- 
ence and study, both for the Bank Officer as well as the 
Lawyer, where aU pomts of reference both from the Indian 
and British standpomt of Law and Practice are not only 
collected together, but discussed and distmguished, was much 
m demand We have, no doubly numerous books by En^h 
authors on this subject, but owing to the fundamental differ- 


ence on many pomts both of Law and Practice as applying 
m India and Great Bntam, they are not always rehable 
gmdes for the practitioners m India The advent of specially 
quahfymg Diploma Examinations for the BnnTr Officers’ 
qualification by the Indian Institute of Bankers Tnilian 
Umversity Degrees m Bankmg Specialisation is one more 
reason why a book where Indmn Bankmg Law and 
Bankmg Practice are dealt with exhaustively should be 
compiled The author has thus taken up this responsible 
task of supplymg this want, and hopes that this book will 


receive encouragement and suppcat from all mterested He 
has made use of his long experience as a Professor and Legal 
Practitioner m this connection In fact the first lectures on 
Banking Law and Practice m India were maugurated, as 
early as the year 1912, m Davar’s CoUege of Commerce by 
the author Both the Statute and the Case Law applymg to 
Bankmg Practice has been exhaustively dealt with, witli 
careful atahons for ready reference and the forms and ’prece- 
dents of the greatest value have also been collected and 

incorporated m tins volume The author’s best thanks are 

here due to ffie heads of various banking institutions of this 
co^hy for flushing hm wilh copies of these forms m 
actu^ use by them with permission to get same published 
the general mterest of Bankmg Practice The author’s 
^hcular ffianks are due both to Sir Osborne Smith 
anting Governor of the Imperial Bank of India, and the 
Resident of ffie Inffian Institute of Bankers, and the fit 
Eangndar cf H M’s ttgh Court ot Bombay 
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Preface to First Edition 

for taking considerable interest m this work during the course 
of its preparation as well as for writing the generously worded 
“Forewords” which have considerably enhanced the value 
of this volume It would be also most appropriate here to 
record the author’s grateful thanks to Mr. J G. Ridland, 
Secretary of the Imperial Bank of India, Boml^, for the 
encouragement and keen mterest he displayed durmg the 
preparation of this book 

The author’s thanks are also due to Mr. D. C. Sutaria, 
LA A, FISA (London), for having prepared the mdex 
with great care and mdustry. 


. SOHRAB R DAVAR. 


Davar’s College of Commerce, 
Bombay f 15th August 1931 



BOOKS BY THE SAME AUTHOR 


. 1. A MANUAL OF INDIAN COMPANIES LAW, PRACTICB, FORMS 
AND PRECEDENTS (in two volumes), 3rd Edition (under 
preparation). 

An eidiaustive treatise m two volumes mcorporatmg m great 
detail the numesous and eidiaiisbve amendments of the Act The 
treatise also' covers eidiaustively the latest forms and precedents of 
resolutions, prospectuses, notices of meetings, articles, agreements, 
petitions, etc, wbudi a company manager or a company lawyer has to 
deal witii alioast daily 

2 INDIAN LAW OF MEETINGS INCLUDING CLUB LAW (2nd 
Edition in preparation) . 

An exhaustive treatise on the subject embracing all Statute and 
Case Law, both Indian and English An ^cellent book of reference 
for Legal Practitioners, Managers, Secretanes, Shareholders, Public men 
and Club men 


3 BUSINESS ORGANIZATION, 7th Edition (1948). 

^ mvaluable treatise on the subject, first of its class in India, 
med all over this country as a popular textbook for Professional 
Exammations and Universi^ Degrees m Commerce, embracing detailed 
practical aspects of modem Business and Lidustii^ organizations with 
qieoal reference to Indian markets, Indian hidustnes’ Management 
and Jomt Stock Company Organizations, Wholesale and Retail Organ- 
izations, Foreign Trade, Scientific Advertising, Stock Exchanges, Ship- 
ps and msurance, histruments of Credit, problems of finance m case 
of mtemal and foreign trade and mdustnes, finance of companies and 
crops, ^kete for commodities and manufactured goods, futures, market 

^fon, etc, with glossaries of abbreviations, 
commercial tenns, etc Price Rs U. 

4. ELEMENTS OF INDIAN COMPANY LAW, 4tli Edition (1948). 
^This book deals wth Company Law in simple and easy style in the 
^^*****1 ^ excellent Textbook for Candidates for Umvei- 
oty, Professional and Commercial l^aminations Price Rs 10 

5 INDIAN MBRCANnLB LAW, 12th Edition (1948) 

® Textbook for Umversily Degree Examinations 

* THEORY AND PRACTICE OF COMMERCE. 

fcr S.a* School, preparmg 

Wide vanetv of sulnivcte «< « Diploma Examinations and covers a 

y AooouNTANcy, sa. E4 b<»^ »« („ j,™, 

'*? i»v. *» tea y.th 

medium for reference and stiidv excellent 

^titute of Bankers, DCom (IMC ) DkSI^ Indian 

Pnee Rs 10 » (IMC) Dq?loma and other examinations 



FOREWORD 

(first n)rEION) 

FROM THE STANDPOINT OP THE LAW 
OF BANKING 

By 

Sir S S. Rangnekar, lately a Judge op H. M.’s High Court, 

Bombay 

I have great pleasure in writing a foreword to Mr. Davar’s 
book on the Law and Practice of Banking^ of which I have 
had the advantage of reading an advance copy. Mr Davar 
has done a distinct service in bringing together within the 
compass of a handy volume all that need be known about an 
important and somewhat difficult subject ^ ' 

There was a tune when Banking engaged the attention 

of just a few experts, but in recent years increasing interest 

is being taken in it. Commercial education is much more 

popular now than it used to be, and sev^al institutions, 

Government and private,-— Mr. Davar’s being one of the most 

successful among them, — are affording facilities for such an 

education. Dependence of commerce, industry and evoi 

agriculture on sound bankii^ is now fully apio’eciated— 

witness the appomtment of the Provincial and All-India 

Banking Enquiry Committees Thus the numb^ of those 

who want to know something about Banking has greatly 

increased, and it seems to me that there is a real demand 

for a book like the one written by M* Davar. 

»» 

" Mr Davar is eminently fitted for writing ^uch a book. 
He was for several years a Professor of Mercantile Law and 
Busmess Orgamzation in the Sydenham College of Commerce 
and Economics He has been the Head of a Commercial 
College, whidi bears his name and has had a successful record 
for over 30 years. He is the author of sev^al books on 
commercial and legal subjects, which have run into several 
editions. On going throu^ his Law and Practice of 



viu Foreword 

Banking I have every reason to bebeve that it will be equally 
well received 


The opening chapter on the Devdopment and History 
of Banking provides the necessary historical backgiound 
The Machinery of Banking is ecplamed m the chapters on 
Cheques and Documents analogous to Cheques (Ch II), 
Bankers’ Cleanng House (Ch III), Bills of Exchange and 
Promissory Notes (Ch IV), and other chapters Relations 
between bankers and customers and then: legal aspects are 
exammed m the chapteis on Bankers and Customers (Ch 
Vlil), Accounts of Customers (Ch X), and Bankei’s Secu- 
rity for Advancement (Ch XI) The Imperial Bank of India 
has a chapter to itself There is also a chapter on Indigenous 
Ba nkin g, m which much useful and mtercsting information 
has been brought together All important pnnciples of 
B ankin g Law are illustrated and supported by legal decisions 
As far as I know, this is probably the only book on the subject 
by an Indian Author, m which both Indian and EnglipV. Case 
and Statute Law is fully discussed The usefulness of the 
book IS further mcreased by three Appendices, one of which 
0ves the Forms and Precedents, and the othei- two contain 
me texts of the Negotiable Instruments Act and the Bills of 
Exchange Act 


Mr Davws bwk thus satishes the needs of aU classes 
of readers I confidently hope that it wiU be found useful 

It ^ lawyers, busmessmen, students, but 

^o by those who, though not specially connected with Bank- 

mg, desire to be well informed on a subject of special and 
mcreasmg importance special ana 


High Court, Bombay, 
22nd June 1931 


S S RANGNEKAR 



FOREWORD 

(first edition) 

FROM THE STANDPOINT OF AN EMINENT 

BANKER 

By 

Sir Osborne A SmTH 

One Time President of the Indian Institute of Bank&rs and 
Managing Governor of the Imperial Bank of India (Later 

Managing Governor of the Reserve Bank of India) 

« 

I 'have perused with genuine pleasure Principal Davar’s 
hook on the Law and Practice of Banking The Professor takes 
us by easy stages from the early days m India of what might 
be termed barbaric banking (when advertisement by press 
insertions or palatial offices set ofE by gaily uniformed 
chaprasis was unknown, but where thoroughness and 
honesty was as ever the keynote of success) to the present 
day when it is hoped we are shortly to be blessed with the 
apex of banking, viz. a true Central Reserve Bank Even in 
the present day when representatives of many countries 
have mvaded India, brmgmg with them developed and stable 
systems from Europe, Arnica and dsewhere, and capturing 
the tradmg busmess of the seaport and more populous inlgnd 
towns, the Marwari, the Multam, the Chetty, the Sowcar 
and other Indian banking communities still carry on m the 
dark mofussil as they did hundreds of years ago Their rates 
of mterest for accommodation may seem usurious but are 
probably only commensurate with the risks undertaken, and 
it would appear as thou^ they will contmue to flourish m 
places where the distant ryot cultivates and until the co- 
operative movement mvades, extends and establishes its influ- 
ence m Settlements and smaller villages where the Joint 
Stock Banks would find it impossible to operate profitably. 
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Table of Cases 

Principal Davar has more than a theoretical knowledge 
of his subject, and he supports his views by many legal deci- 
sions accepted as* impregnable m the banking world 

Law and Practice of Bankmg is wntten in easy to follow 
conversational language I commend it as a valuable book 
of reference to the tyro, the more advanced banker and to 
the student of bankmg for mdusion m his hbrary. 

ORBORNE A. SMITH. 


Imperial Bank of India, 
Bombay, 

23rd June, 1931. 
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CHAPTER I 

DEVELOPMENT AND HISTORY OF BANKING 

DERIVATION 

The derivation or origin of ^ the word “Bank’* is in 
contest According to some writers the word “Bank” was 
derived from “Banco”, “Bfencus”, “Banque” or “Banc”, 
all of which mean a bench upon which the mediaeval Euro- 
pean n^ney-lenders and money-changers used to display 
their coins Anyhow this word has been m use froin the 
middle ages m connection with, the busmess of a bank. The 
above version is very likely the correct derivation, because 
at one time m bankmg history money-changing was looked 
upon as the most important function of a banker In case of 
the failure of the mediaeval banker, the people used to break 
up his “banco”. This is probably the origin of the word 
“ bankrupt ”. ^ 

EARLY EUROPEAN HISTORY 

Early European banking was carried on by the Jews who 
had to keep their possessions m a more or less liquid state 
because they were not allowed to hold lands The Jews are 
said to have mtroduced Bills of Exchange m Europe, very 
hkely from the more advanced East of that date, which were 
soon discovered to be the most convement method of trans- 
mitting money from one country to another. 

European banlong has a. very old history, datmg from 
the days of Greece and Rome, where various functions known 
to modern bankmg were bemg performed by these ancient 
bankers The Babylonians are known to Rave used their 
temples as banks as early as 2000 B C and the priests acted 
as the financial agents until the pubhc confidence was 
destroyed by spread of disbekef m rehgion Bankmg m 
ancient tunes of course was largely confined to money-chang- 
mg and money-lendmg as conducted in mediaeval* tunes 
Tliese money-lenders were busy conducting the simple opera- 
tions of lendmg money from their ovm piivate property and 
adso borrowing from ^e people m order to lend out to others 
In short they were more or less what we call in modem tunes 
“ Usurers ”. It is said that it was about the year 1645 that 
saw anythuig like banking organization similar to that of om 
modern bankmg in England ^ough the contment of Europe 
seems to have made veiy rapid piogiess in this type of organit 
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zatLon much earlier in the history of bankmg of that 
contment 


In mediaeval Europe, the bankers of Lombardy were 
famous, and to tibem belongs the credit of having planted the 
seed of modern bankmg m En^and when they settled in 
London at the place now famous as Lombard Street Florence 
which was the capital of Lombardy, a provmce m North Italy, 
boasted of a large number of promment bankers, the most 
promment of whom were the Medici, so famous later not only 
m banking, but also m the poLtical history of Europe These 
Lombards were much troubled in the thuteenth century with 
intemecme wars which were followed by a plundering 
mvasion by Kaiser iSriedrich 11 Many important Lombardy 
famihes during that period mj^ated to more settled countries 
such as Bdgium, Prance and England In, England ■fcey 
brou^t with them bankmg, usury and marine insurance 
The three brass balls which formed pait of the armoured 
bearings of the Medici family of Florence were mtroduced 
by them England greatly profited by the presence of these 
emigrants, but owing to the exclusive habits of the Lombards, 
who would not even mtermarry vuth the native population 
of En^and, they were never very popular Henry lY made 
them settle m the marshes of Long Bourne They, however, 
built a street and established banking among other pursmts, 
thus makmg the name of Lombard Street famous Gradually 
restrictions were placed by successive monarchs on the acti- 
vities of these foreign traders which compiled them to leave 
the country, and by the time of Queen Elizabeth, their power 
™ entujely broken prmcipally through the influence of Su* 
mmas Gresham, the builder of the first Royal Exchange Sir 
^omas Giesham’s crest, the grasshoppei, still hangs outside 
the Maartos Bank premises, in Lombard Street, which proves 
mat the bank is dn-ectly descended from Gresham The Lom- 
bards left England, but the legacy of trades, mduding bank- 
mg, which they left behmd, enriched 


A little kte^ Deposit Banks and Exchange Banks 
flour^ed on the Contment of Europe The Banco di Rialto 
toe first pubhc bank started m Vemce m the year 1584 
which did busmess both m the d^osit and exchanee 
brmches The Bank of Sweden was estabhshed m the year 
1556 It is now known as the State Bank of Sweden This 

R mvented Bank Notes Ex- 

chmge Banks were started m Amsterdam m the vear 1600 
md m m 1690, the objeet of winch to dXS 

exchange bi^iness, as well as finance the trade of then 

‘o do 
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EARLY INDIAN HISTORY 

Banking is also of very ancient origin in India. It is 
stated by authoritative vnitens that as early as the'Vedic 
period, say between 2000 and 1400 B C., records of taking and 
giving of credits are to be found All throughout the period 
of Indian history, money-lenders' who were called either 
bankers, or seths, or shroff, are recorded to have existed, 
and are stated to have earned on a roaring busmess m 
money-lendmg and bankmg. The great Hmdu Lawgiver, 
Manoo, who is said to have ^flourished about the second or 
third century A D , also devotes a section of his work tq the 
question of deposits and pledges. By the twelfth century, 
Ihe Jam bankers are recorded in history to have flourished, 
and the famous Ddwara on Mount Abu, is said to have been 
built by two Jam bankers somewhere between 1197 and 
1247 AD. , 

The famous French traveller, J. B Tavermer, writes m 
the seventeenth century that almost every village had a 
money-changer called the shrofl, who, according to him, acted 
as a banker to make remittances of money and issue letters 
of exchange He speaks very hi^y of &ese bankers, and 
pays them a very high comphment when he says that “ all 
the Jews who occupy themsdves with money and exchange 
m the empire of ^e Grand Seigneur pass for bemg very 
sharp, but m India they would scarcely be apprentices to 
these changers ” This emment traveller also refers to the 
financmg of foreign trade m India and to the use of bills 
drawn on Surat and payable m two monflis 

It may be stated with regard to our ancient Indian 
bankers that their bankmg operations largely resembled those 
of modem private bankers masmuch as they have from the 
earhest period been known to perform almost all the opera- 
tions of the modem banker, viz that of acceptmg deposits, 
granting loans against pledges and securities as well as mort- 
gages, advanemg money on personal security, lending money 
to the State and the Government or the Kmg, actmg as the 
banlcers’ custodians for valuables, managing the currency of 
the Kmg and the State, dealing m instruments of credit 
similar to our Hundis and Bills of Exchange, exchangmg 
money, collecting revenue on behalf of the State, etc EVom 
the early Vedic period nght through the Moghul period as 
well as that of the East India Company’s rule one finds 
evidences of their conductmg busmess along all these hnes 
and even today the indigenous bankers, as we shall see in a 
separate chapter, are engaged m similar operations 

The Moghul Period. — ^Even during the Moghul period, the 
indigenous bankers of India were most prominent m connec- 
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were handed over to the customers who could sign and 
hand them over to such creditors whom they wanted to 
pay These hank drafts evidently formed ^e first step 
towards the ultimate use of bank cheque forms and ^cheque 
books as we know them today 

The goldsmiths of course used the money deposited with 
them for earmng a profit by lendmg it to businessmen both 
local and foreign as well as to the Government or Crown on 
various securities The Crown frequently gave them the 
security of taxes for such loans TIus graduSly resulted in 
the goldsmiths ultimately givmg up their business of gold* 
smiths and confimng themselves to that of bankers, pure 
simple The piofit-makmg possibihty of this type of business 
soon began to be noticed by others who were not goldsmiths 
with the result that a number of merchants as well as a num- 
ber of firms of bankers who came out to do exclusively bank- 
ing busmess entered the field m competition with those old 
goldsmiths, thereby bringmg into existence the growmg body 
of influential and private bankers all over the country 

In Ae year 1667, the Dutch burnt the British Fleet 
anchored m the Medway and it was rumoured that they were 
marchmg on London which resulted in a panic and there was 
a ^ on these goldsmith bankers from then- customers. The 
goldsmith bankers in their turn approached Charles II- for 
re-payment of the loans they bad made to him The King, 
Imwever, could not pay and stopped payment not only dufinw 
the ^nod of hostilities with the Dutch but even lefused to 
^y after the hostihties ended right up to the end of his reign. 
His successor James II also repudiated these debts which 
resulted in great disaffection against him William III ulti- 
mately compromised with these goldsmith bankers by an 
arrmgement to pay a sort of annuity to them against their 
debts m the reign of this monarch tranquillity and credit 
' were restored after many yearq of revolution and fighting, 
md the question of estabhshmg the Bank of was 

t^en up This bank was estabhshed by the grant of a Royal 
Glister by the K^ with a capital of £1,200,000 which was 
to be lent to fte State at 8 per cent per annum interest In 
return, the State promised to pay £4,000 a year for Ihc 
^enses of management of the bank and empowered the 
bank to issue notes for the equivalent amount of the bank’s 

capital, VIZ £1,200,000 


Later on, the Tones who came mto power started a ‘land 
b^ which was a total failure whereupon the Whigs when 
they came into poww agam, passed an Act of 1708 which for- 
bade any other bank consisting of more than six persons to 
borrow, owe, or take up any sum or sums of money on their 
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bills or notes, payable at demand, or m less than six months 
from the borrowmg thereof ” The result of this was that it 
forbade any ]omt-stock bank bemg established m England 
which could issue its own not^ In l^ose days when the multi- 
farious transactions with which we are so familiar today were 
unknown, the scope of bankmg busmess was very limit^ with 
the result that the issue of bank notes was looked upon as 
a very important function, without which no banker could 
exist m competition with others who issued notes The issue 
of bank notes means receivmg money on which no mterest 
has to be paid. Though in theory this money could be 
demanded immediately, m actual practice a good proportion 
of it could be with safety profitably mvested by the banker. 
It will thus be seen that a competition wifii those who were 
m a position to secure so much capital without interest, by 
those who had not that facihly, was difficult if not impossible. 
Thus for more than a century, the Bank of England remamed 
the only jomt-stock bank of l^gland surrounded by a cluster 
of private banks around it, both m London as well as all over 
the country The Bank of England notes circulated freely 
m London, but could not m those days of restricted transport 
facihhes, spread outside beyond a limited area, with the result 
that each country banker withm the area where he had settled 
had his own notes circulatmg freely 

Restriction of Monopoly^As there was no restriction on 
the note issue, because in those days any one who called him* 
self a banker could issue notes, this power was much abused, 
with the result that m 1825 there was a great financial crisis, 
when the pubhc felt the evil effects of this unrestricted note 
issue The bankers, however, were so powerful that the issue 
could not be restricted, and the only measures taken were 
that the Bank of England weis advised and authorised to open 
branches m prmcipal towns of England and all bankers were 
prohibited from issuing notes under £5 The monopoly of the 
Beink of England, which was hitherto the only ]omt-stock 
bank m England, was restricted to sixty-five miles’ radius of 
London Thus a jomt-stock bank outside this radius could 
thereafter be established with the nght of issumg nStes. In 
London itself a number of ]omt-stock banks were also estab- 
hshed though they did not enjoy the privilege of note issue, 
because by that time the scope for banking busmess had 
mcreased Some of the now famous banks founded at that 
time were the London & Westminster Bank m 1834, the 
London Jomt Stock Bank, the Umon Bank of England and 
the London County Bank 

Introduction of Cheque Books.— We 'have' seen that the 
London bankers were not allowed to issue bank notes There- 
upon the London private bankers mtroduced and developed 
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deposit banking by i*5suing rheque books People soon began 
to realize the convenience ofTcred by this cheque book system 
as compared AMth the use of bank notes for making large pay- 
ments This innovation lemovccl the mconvemoncc and risk 
annexed to the use of bank notes wliicli they had to keep in 
their strong boxes and cany about foi the pin poses of daily 
business Natuially the cheque book system supeiscdcd notes 
and Wame univeisal Today tins s\slcm is looked upon as 
the mainstay of modern banking. These eai ly cheques 
largely resembled those vhieh we are using in modem days, 
the only diffcicncc being that the old cheques Wcio invariably 
payable to bearer on demand The fii.st bankeis iccoidcd to 
have issued these cheques vcic the famous Messrs Child & 
Company who issued them in punted forms 

Limited Liability S.sstcm — ^Tlio next stop foiwaid was 
the intioduction of the “limited Inability*' system which was 
applied to banks in the j oar 1858 Piioi to that all joint-slock 
companies had to be unlimited liability companies, with the 
lesult that in case any of the companies failed, the share- 
holdeis vere completely luined bcciiise of the liability to pay 
towards the debts of the company to then last penny This 
was a great impediment to the piogicss of joint-stock enter- , 
prise An average shaieholdcr has ven' little voice in the 
internal management of the company, and thoicforc thoio 
was no justification foi buidcning him with heavy liability 
on the footing of a partner in a private partnciship, where a 
partner had a right to take a woiking pai t in the business and 
had the right to inspect or get inspected the accounts of his 
firm An Act was, therefore, passed m 1855 under which 
trading companies could be incoipoiated as limited liability 
companies It also pi ovided for the existing companies to be 
converted into limited corporations if they so desired. 

In case of banks, honever, feais weie expiossod that an 
extension of limited liability privilege would impair their 
credit It was argued that they stood in a peculiar fiduciary 
position to the public, having under their control and power 
large amounts of deposits belonging to the people These 
fears were ultimately found to be misconceived on the failure 
of some of the banks when it was found that the shareholders 
happened to be persons of verj» little means, as the rich and 
the responsible section of the community had got rid of these 
shares and declmed to shoulder the heavy responsibility en- 
tailed by unlimited habihty This attitude of the mvestmg 
pubhc was largely the result of the sad expeiience they had 
on the failure of the Western Bank of Scotland, which in- 
volved the rum of wealthy old families Ultimately, the 
Parliament agreed to pass the Act of 1858, extendmg the 
limited habihty privilege to bankmg compames ^so, with, 
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howevec, one reservation that, m case of hanks issuing their 
own notes, their liability with respect to the note issue was 
to remain unlimited. 

PRESEOT-DAY BANKING IN ENGLAND 

The Present-day Groups.— Bankmg in Eng land at the 
present day is divided mto &e following groups — 

(1) The Bank of England, whidi acts as the Central Bank of the 
country, has a capital of ;fi4,553,ooo with Imiited liabihty and is incor- 
porated under a special Bank Qbarter Act of 1844 

(2) Joint Stock Banks with hmited liability who ha\e now acquired 
control over the bulk of Enghsh banking busmess 

(3} A small number of unlimited jomt-stock banks, the shares of 
which are mostly owned by a small number of people 

(4) A small number of pnvate bankers < 

(5) Overseas banks with head offices m London mcorporated imder 
the Royal Qiarter or under the Companies Act specially with a view to 
do busmess m the Colomes 

Note — ^It may be noted here that the most promment of these jomt- 
stock banks under the second group are what are commonly 
known as the " Big Five ", viz the Midland, Lloyds, Barkleys, 
Westmmster and the National Provincial These banks are giant 
institutions who have absorbed a number of banks or have 
amalgamated with them These giant banks are among the 
largest m the world and carry on amiost similar busmess as that 
of other jomt-stock banks of England 

^xpad of Bankii^; Habit— In En^and the banking habit 
has spread largely as will be seen from the figures given by 
Mr James Dick m hiS paper read before the Institute of 
Bankers There were, accordmg to him, m 1883, 317 banks In 
England alone, havmg 2,382 offices, which worked out at one 
office to every 11,315 head dE population In the year 1911, 
the number banks had declmed to 99, while banking offices 
mcreased to 6,430, which worked out at one office to every 
5,630 of the population Accordmg to Mr. Skyes, m his book 
entitled Banhing and Currency, by the year 1921 the number 
of Enghsh banks had fallen to 40, with approximately 8,022 
offices, which worked out at one office to every 4,722 of the 
population. These figures clearly mdicate that banks, as 
such, are decreasing, ^e offices are mcreasmg and each office 
IS maintamed by a much smaller number of the head of popu- 
lation than it was m the year 1883. 

Amalgamation and Absorption. — ^The decreasing number 
of banks is due to the fact '&at m England the process of 
amalgamation and absorption was rapidly progressing. Large 
]oint-stock banks of London have absorbed a large number 
of private bankers on the countryside with a view to start 
branches there ; and those m towns outside London absorbed 
London private bankers m order to open offices m X4ondon. 
Over and above these, the process of amalgamation and 
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system is the banker’^ dose personal touch ivith the customer He knows 
the history of the family of 'Ae borrower and the details concemmg his 
busmess and financial position This renders it easy for him to determine 
whom to accommodate and to what eictent Again, after givmg a loan 
he IS m a position to watch the borrower's transactions with a closeness 
denied to the modem organized banks In one material respect, however, 
indigenous bankmg differs from modem bankmg It does not drav 
any distmcbon between dealmg tn other people's money and deaJmg unfh 
other people's money so that many an mdigenous banker combines Iradmg 
with bankmg, therem exceedmg legitimate scope of modem bankmg 
There are, accordmgly, three dasses of mdigenous barikers — 

(1) Those who do no busmess other than bankmg 

(2) Those who are both bankers and traders or commission agents 

(3) Those who are prmcipaJly merchants or traders, but who also 
employ llieir surplus funds m banimg busmess 

By far the largest number of the mdigenous bankers belong to the 
second dass 

" It IS m the methods rather than the nature of busmess that mdi- 
genous bankmg stands m marked contrast with modem banking The 
most distmguidung feature of the mdigenous system is that ^ts operations 
are not attended with the formalities and ddays mmdentd to modem 
bankmg The mdigenous banker prefers to do busmess on his own The 
pzmciple of combmation of resources on* the ]omt-stock basis does not 
appeal to him The volume of busmess of each mdividnal or firm bemg 
necessarily restneted, as compared with that of a modem bank, it lends 
itsdf easily to the d£slii (Indian) orthodox but simple, economical, and, 
for all practical purposes, accurate and efBcient system of accounts 
FoUowmg the traditional system of accountmg, the indigenous banker 
kef^ only a few books, m most cases only a day-book and a ledger No 
aumt IS required and no balance sheet has to be pubbshed , no daborate 
staff IS necessary, no attractive counter, and no imposmg edifice Until 
recently there were no hard and fast regulations, concerning hours of 
busmess Fa3nnents were made at any time of the day and even after 
sunset till midmght Recently, however, the hours of business m prmci- 
pal centres, such as Bombay, Ahmedabad and Karachi, have been 
restricted and payment is genei^y made till sunset only but dsewhere, 
we find, the doors of the firms of mdigenous bankers are open till midnigTi t 
for ma^g payments or advancmg loans It is with tiiem a matter of 
prestige of toe firm " (Para 256, Bombay Provincial Banking Enquiry 
Committee's R^ort, 1929-30, Vol I ) 

These mdigenous bankers are distributed all over India and are still 
rendenng an important service m connection with toe financing of crops 
m India They'have also assisted the textile mdustry, particularly those 
which were managed by managmg agents on old Imes and which had very 
little or insufficient capital '^e msufficiency of capital m such cases was 
frequently made up by loans or advances from big manvans or indigenous 
bankers 

The interest charged by these mdigenous bankers is not imifnrm 
depending on toe particular mdigenous banker but are generally usurious 
or high Although indigenous bankmg is on the dedme large modem 
bankmg companies cannot reach those places or render toe kmd of bank- 
mg service for which these mdigenous bankers have provided 

EUROPEAN BANKING IN INDIA 

The Agency Houses — After the fall of the House of 
Jagat Seth through his friendship for the British, m the 
reign of Mir JaSer, who was fighting at the tune against 
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ihem,— “it is said that the latter after his defeat at the 
of the En^h ordered this banker to be thrown into the 
Ganges from one of the bastions of Monghyr fort and con- 
fiscated his property the European merchants m Calcutta 
began to feel great difficulty due to lack of credit. One 
particular difficulty, they always experienced, over and above 
this new difficulty, was the lack of proper facihties for the 
financing of foreign trade m whidi the mdigenous bankers 
did not take part This resulted m the addmg of bankmg 
departments to the busmess of the great agency houses of 
Calcutta As Calcutta gradually rose m importance, the 
money market was shifted to Calcutta from Moorshidabad, 
and m the year 1771 the treasury of the Khaha was also 
removed there One of the leading agency houses, Messrs 
Alexander & Co., started a bank under the name of “The 
Bank of Hmdoostan,*’ which was the earhest European bank 
in India This bank ultimately failed m the year 1832, with 
the fall of the agency house of Messrs Alexander & Co 

Early Joint-Stock Banks. — ^The earhest bank which was 
not 'connected with any> of the agency houses is said to have 
been the Bengal Bank The exact date of the establishment 
of this bank is unknown, but it seems to have been function- 
mg for some years before the year 1784 This Bengal Bank 
was qmte distmct from the one which was one of the Presi- 
dency Banks going imder that name The General Bank 
of India was established in the year 1786,. as the first jomt- 
stock bank in India with limited habili^ The baiik was 
authorised to issue its own notes on condition that “one- 
third at least of the capital, mcluding its extension by* the 
issue of note shall always rem&m in specie in the bank”. 
'The Bengal Bank also was lasumg its notes for the denomi- 
nation of Rs 500, Rs 50 and 1 gold mohur, respectively Both 
these banks were keen competitors Ultimately the General 
Bank of India was appomted Government bankers somewhere 
m the year 1787 The Generd Bank’s notes were recognized 
by the State, and Lord Cornwallis dealt a powerful blow 
against the Bengal Bank’s prestige and credit by askmg 
pubhc officials to retire from that bank, the most promment 
of whom was Mr Edward Hay, who was an important Gov- 
ernment official, bemg the Secretary of the Secret Depart- 
ment This recogmtion was withdirawn by a notification, 
dated 8 th September 1788, by declaring that Governjnent 
had discontmued its rdations with the General Bank This 
was the result of ]ealousy among the competing banks of 
the time The exact closmg of the account of Government 
with the General Bank took place somewhere m April 1789 
Tha’e followed a monetar 5 ^ orisis m the yeai* 1790 and the 
General Bank was dissolved somewhere in the year 1793 
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This* was the tune of war between the British forces and 
Mysore, w^ch though successful for the British m the begin- 
ning became more difficult later Tipoo was fortunate m 
recording a number of successes m his favour Particularly 
one of tiiem at Coimbatore caused a pamc m Calcutta. There 
was a rush on the Bengsd Bank which had to suspend payment 
m November 1771 ^e Bank of Hmdoostan was also m 
considerable difficulty Government were, however, appealed 
to by both the Bengal Bank and the Hmdoostan Bank for 
assistance which was sympathetically received by the former 
The Hmdoostan Bank took advantage of this assistance, but 
the Bengal Bank was too hopelessly mvolved to be able to 
do so 

The Establishment of Fiesidency Banks. — ^The only bank 
thus left was the Hmdoostan Bank, which flourished and 
prospered particularly smce the failure of the two rival 
banks, and continued to do so up to the year 1806, m which 
year a rival bank at Calcutta was estabhshed This bank 
was estabhshed by Ike Government with the mam object of 
improving' the depreciated currency XJltimatdy sanction 
was received from Parhament and the Directors of the East 
India Company m the year 1809 brought mto existence the 
first Presidency Bank entitled the “Bank of Bengal” It 
started work on excellent premises, entrusted as it was with 
the funds of the Government and thereby acquirmg a pecu- 
har prestige The capital of this early bank was £500,000, 
one-ffith of which, i e £100,000 was contributed by the East 
India Company, i e the State The Government had 
power to appomt three members on the Board of the Bank 
and the Secretary was usually a member of the Civil Service 
of that tune The Bank of Bombay was first constituted m> 
the year 1840, with a capital of Rs 52,25,000 Hie Bank of 
Madras was foimed m 1843 with a capital of Rs 30 lacs 
In each case the Government had subscribed three lacs of 
rupees 

All these banks were formulated more or less on the 
same principle as the Bank of Bengal, and they were all 
issumg notes In the year 1862, the right of note issue was 
taken away from these Presidency Banks, but -they were 
allowed to transact paper currency busmess on behalf of the 
Government, and in addition, by way of compensation for the 
right of note issumg, they were given the right of manage- 
ment of the Treasury at the Presidency towns and at their 
branches m which connection the Government balances were 
left with them for use Havmg deprived them of &e ri^t 
of note issue, many of the restrictions which were imposed 
oiigmailly on them for the safety of the currency were with- 
dra\vn They were of course, prohibited from conducting 
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foreign exchange business, or from borrowing or receiving 
deposits payable out of India They were not to give loans 
for a period longer than six months, or upon the security of 
the mortgage of immovable propra:ty, or on promissory notes 
bearing less than two mdependent signatures They were not 
to advance money on goods until the goods were deposited 
with them and pledged The Government also gave up the 
right of appomtmg their own officials as directors of the bank. 

The Establishment of the Imperial Bank.— The Presi- 
dency Banks continued until the year 1920 by which time 
India had considerably advanced The spread of education 
had brought about umhcation among the different denomma- 
tions of the population, and the mtroduction of railway, tele- 
graph and other up-to-date methods of commumcation and 
transport, brought various centres m dose touch with one 
another, with the result thaft there grew up a strong demand 
for unification of the Presidmicy B anks m.the form of one 
central bank for India, so that it could by uniformity of practice 
and organization, control and gmde the Indian money market 
The Imperial Bank of India Act was thus passed m the year 
1920 which brought mto existence on 27th January 1921 the 
Imperial Bank which was the result of the fusion of the three 
Presidency Banks. 

The Imperial Bank of India Act of 1920 had to be 
amended m the year 1934 on the passmg of the Reserve 
Bank of India Act of 1934 The Reserve Bank of India as 
we shall see later was specially formed to act as a Central 
Bank of the country m its full sense of the term, a. part of 
which function was> performed by the Imperial Bank of 
India as the Treasurer of the Government of India, as well 
as that of the Provmcial Governments Thus the issue of 
notes and its regulation which was prior to the passmg of 
that Act in the hands of the department of the Government 
was transferred to the Reserve Bank The reserves and the 
work of achieving monetary stabihty m the country as well 
as the general conduct of the currency and credit system of 
the country is now left to this new bank The Reserve Bank 
dso became the banker of the Government m place of the 
Imperial Bank which ceased to act as such from the date the 
Central Reserve Bank Act came mto force • 

It has, however, been arranged that the Imperial Bank 
should act as the sole agent of the Reserve Bank of India at 
all places'in British Inffia, where the Rnpenal Bank had its 
branches at the commencement of the Reserve Bank of India 
Act and where the Reserve Bank had no branch of its bank- 
ing department, a contract was entered into accordmg to Sec- 
tion 45 and the Third Sdiedule of the Reserve Bank of India 
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Act and the Impeiial Bank Act subject to the approval of the 
Governor-General-m-Council which was to subsist for fifteen 
years and thereafter until terminated after five years’ notice 
on either side The imperial Bank, however, had to under- 
tak^ to mamtam a sound financial position and to fulfill all the 
conditions of the agreement, failing whjch the Reserve Bank 
has been given the power to recommend the Governor-Gene- 
ral-in-Council to make such enquiries as he thinks fit and to 
issue instructions to the Imperial Bank of India with refer- 
ence either to the agreement or to any matter which m his 
opimon mvolves the security of the Government moneys from 
the assets and the issue department m the custody of the 
Imperial Bank and m the event of the Imperial Bank disregard- 
ing such instructions, the Govemor-Gen^al-in-Council is em- 
powered to declare the above agreemmt to be terminated 
The Imperial Bank of India is naturally remunerated for 
these services m the terms of the agreement, which we, shall 
see m detail m the special chapter on Imperial Bank 
Various restrictions which were placed on the Imperial Bank 
urigmally includmg one agamst doing exchange business, 
under the Imperial Bank of India i^ct of 1920 were removed 
m connection with the transaction of business Various 
alterations in connection with the Central and Local Boards, 
etc were also effected which have been deedt with m a 
separate chapter 

Establishment of the Reserve Banlr of India. — As we saw 
above, the Reserve Bank of India came mto existence on 
1st April 1935 under the Act of 1934 This Bank was 
established with a view to provide for India a Central Bank 
m accordance with the latest ideas under whidh in all civi- 
lized countries similar banks function These central banks 
naturally work m dose relationship with the State and 
manage the curency of the country for which they have to 
mampulate in gold reserves, securities, etc , with a view to 
protect their own currency and stabilize foieign exchanges 

The Reserve Bank has been estabhshed as a share- 
holders’ bank and not as a State bank as worked 
by some States, though , the Act is so framed as to 
give very little power to shareholders of mteiference in 
its internal working and organization The Governor- 
General in India is given considerable control and power of 
mterference with the result that among the 61 sections of 
the Act the name of the Governor-General happens to occiu' 
nearly 84 times These powers of interference of the Gov- 
ernoi-General relate to the appointment of Governor, 
Deputy Govemoi, nommation of directors and his previous 
sanction m connection with various otlier matters He can 
supersede the Cential Board of the Bank if m his opmion 
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it faiTs to carry out its obligation and it is by his order that 
bank can be placed in liquidation. Thte power in the 
iigTn=lg of the principal executive is necessary in a large way 
for safeguarding the monetary mterests of the State whose 
banker the Reserve Bank happens to be, and at the same 
he IS expected to protect the mterest of the pubhc by 
seeing that the bank fimctions efBciently and m the pubhc 
interest. The subject has been dedt wi& fully and m detail 
in a separate chapter. 

Bankmg Companies under Indian Companies’ Act. — 
Under the present Indian Companies* Act of 1913 as amended 
in the year 1936, a special dmpter has been added entitled 
Part XA which specifically legislates for b anking jomt-stock 
compames with which we shall deal later on. This marks an 
' and new departure in Indian ba nk i n g legislation, 

inasmiiffb as the Act for the first time in the history of British 
I pgi slfl finn defines .a banking company at some length as well 
as restricts the use of the word bank ”, ” banker ” or ” bank- 
ing” by ]oint-stock compames which do not come under the 
definition 

Under this Act no bankmg company after the expiry ot 
two years from the commencement of Ihe Indian Compames 
(Amendment) Act of 1936 which came into force m January 
1937, can employ or be managed by a managing ageit other 
than a bankmg company for the management of the company. 
It is further promded by an Amendment Act of 1944 
banking company which carries on busmess m British India 
shsdl after the expiry of two years from the commencement 
of this Act employ or be managed by a managing agent, or 
any person whose remuneration or part of whose rranunma- 
tion tflkpg the form of commission or a share in the 
of the company, or any person having a contract with tte 
company for its management for a period exceedmg five 
years at any one time The other restriction is that no oanlr-* 
mg company incorporated m future shall be formed 
shares have been allotted to an amount sufficiei^ to yield the 
sum of at least Rs 50,000 as working capital. Bankmg com- 
pames m India are also prevented from creatmg a diarge or 
mortgage on the unpaid capital of the company ^d if such 
• charge is made it is mvedid They are ^o c^p^ed m India 
to transfer a sum equivalent to not 1^ than 20 per cent 
of profits of each year to a reserve fund bmore pasnng a 
dividend, until the amount of the reseive fund is eqmvalent 
to the paid up capital The amount standing to such reserve 
funds IS to be invested in Government securities or any 
securities mentioned by the first two sub-sections m Section 
20 of the Indian Trust Act of 1882 If any of th^e funds is iwt 
so invested it may be kept deposited in a special account to be 

2 
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opened by the bank for the purpose in a scheduled bank as 
deiced in the Reserve Bank of ^dia Act of 1934 This pro- 
vision apphes to the old companies formed pnor to the com- 
mencement of the Amendment Act of 1936, after the expiry 
of two years from the commencement of the Act. 

Over and above this every banking company is now 
compiled to mamtam a ‘cash reserve’ m hard cash equi- 
valent to at least 1^ per cent of time habihty and 5 per cent 
of the demand habihties of such companies and must file 
with the Registrar b^ore the tenth day of every month a 
statement of the amount so hdd on iE^nday of each week of 
the precedmg month with particulars of the time and 
demand habihties of each su^ day. The tune habihty of 
course here means the fixed deposit accounts and the demand 
habihties current accounts Any failure to comply with this 
regulation as to cash reserve entails a fine on every director 
or ofiicer of the company who is knowingly and wilfully a 
party to the default 

Banking compames are also prevented from forming or 
holding shares m any subsidiary company except subsidiary 
compames formed by themselves for the purpose of doing 
busmess of trust, administration of estates as executors, 
trustees or otherwise Besides this a section has been intro- 
duced m the Act by which a protection is sought to be given 
in the nature of a temporary moratonum to a banking 
company under certam circumstances Here it is laid down 
that where a banking company is temporarily unable to meet 
its obligations, it may apply to the Court and the Court may 
make an order stasnng the commencement or contmuance of 
all actions or proceedmgs against such bahking company for 
a fixed penod of tune on such teims and conditions as the 
Court thinks fit and proper and may even extend the penod 
from tune to tune as it deems fit This section is meant to 
protect banks against an imdue rush on it at a tune of pecu- 
liar financial stnngency m the money market or other similar 
cases so that' the bank may be able to extricate itsdf from 
its temporary difficulties and thus save its depositors and the 
shareholders from great loss The Court is authonsed to 
impose such conditions as it thinks fit at the time of making 
this protection order. 

The most arresting feature of the whole Act is the defi- 
mtion of a “ bankmg company ” whidi runs as follows : — 

A “banking company” means a company which carries 
on as its prmcipal busmess the accepting of deposits of money 
on current account or otherwise, subject to withdrawal by 
.cheque, draft or order, notwithstanding that it engages m 
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addition in any one or more of the following forms of busi- 
ness, namdy : — 

(1) The borrowing, rmsing or taking up of 'money ; the 
lendmg or advancing of money either upon or with- 
out securily; the drawmg, makmg, accepting, dis- 
coimting, buying, selling, collecting and dealing m 
bills of exchange, hundis, promissory notes, coupons, 
drafts, biUs of lading, r^way receipts, warrants, 
debentures, certificates, scrips and other mstruments, 
and securities whether transferable or negotiable or 
not; the granting and issumg of letters of credit, 
travelers’ cheques and circular notes; the buying, 
selling and dealing m bulhon and specie , the buymg 
and selling of foreign exchange mdu&ng foreign 
bank notes ; the acquiring, holding, issuing on com- 
mission, underwriting and dealmg m stock, funds, 
shares, debentures, debenture stock, bonds, obhga- 
tions, securities and mvestments of all kinds; the 
purchasmg and selling of bonds, scrips or other forms 
of securities on behalf of constituents or others ; the 
negotiating of loans and advances ; the receivmg of 
all kmds of bonds, scrips or valuables on deposit, or 
for safe custody or otherwise; the collectmg and 
transmitting of money and securities ; 

(2) acting ds agents for Governments or local authorities 
or for any other person or persons ; the carrying on 
of agency business of any description other than the 
busmess of a managmg agent mcluding the power to 
act as attorneys and to give discharges and receipts ; 

(3) contractmg for pubhc and private loans and nego- 
tiating and issuing the same ; 

(4) the promoting, efiectmg, insurmg, guaranteeing, 
underwritmg, participatmg in managmg and carry- 
ing out of any issue public or private, of State, 
Mumcipal or other loans or of shares, stock, deben- 
tures, of debenture stock of any company, corpora- 
tion or association and the lending of money for the 
purpose of any such issue , 

(5) carrying on and transactmg every kmd of guarantee 
and indemnity business ; 

(6) promoting or financing or assisting m promotmg or 
financmg any busmess undertakmg or mdustry, 
either existing or new, and developmg or forming the 
same either through the instrumentahly of syndi- 
cates or otherwise ; 
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(7) acquisition by purchase, lease, exchange, hire or 
otherwise of any propel immovable or movable 
and any rights of pnvdeges which the company may 
think necessary cmt convenient to acquire or the 
acquisition of whidi in the opinion of the company 
is likely to facthtate the realization of any securities 
held by ■fee company or to prevent or dunuush any 
appr^ended loss or habihty ; 

(8) managing, s^ing and realizing all properly movable 
and immovable which may come mto the possession 
of the company m satisfaction or part satisfaction of 
any of its daims ; 

(9) acquirmg and holding and generally dealing with 
any property and any right, title or mterest m any 
property movable or immovable which may form 
part of the secunly for any loans or advance or 
which may be connected with any such seeurily ; 

(10) imdertakmg and executing trusts ; 

(11) undertaking the administration of estates as exe> 
cutor, trustee or otherwise ; 

(12) takmg or otherwise acquirmg and holding shares in 
any other company having objects similar to those 
of the company ; 

( 13 ) establishing and supporting or aiding in the estab' 
lishment and support of associations, institutions, 
funds, trusts and convemences calculated to benefit 
employees or ex-employees of the company or the 
company or the depend^ts or connections of such 
persons ; granting pensions and allowances and mak- 
ing payments towards insurance; subscribing to or 
guaranteeing moneys for charitable or benevolent 
objects or for any exhibition or for any pubhc 
general or useful object ; 

( 14 ) the acquisition, construction, mamtenance and 
alteration of aiQr building or works necessary or con- 
venient for the purposes of the company ; 

( 15 ) selhng, improving, managing, devdoping, exchang- 
ing, leadng, mortgaging, dii^osing of or turning into 
account or otherwise deahng with all or any part of 
the property and rights of the company ; 

( 16 ) acquinng and imdertakmg the whole or any part of 
the business of ai^ person or compai^, when such 
busmess is of a nature numerated or described m 
tins section ; 
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(17) doing all such other things as are incidental or con- 
ducive to the promotion or advancement of the busi- 
ness of the company. (Section 277F of the Indian 
Compames Act of 1913 as amended upto 1936) ; 

(18) any other form of business which the Central Gov- 
ernment may by notification m the Official Gazette 
specify as a form of busmess m which it is lawful for 
a banking company to mgage. 

The following proviso is added by the Amendment Act 
of 1942 

^‘Provided that any company which uses as part of the 
name under whidi it carries on busmess, the word 'bank’, 
'banker’ or ‘banking’ shall be deemed to be a banking 
company notwithstandmg that the acc^tmg of deposits 
money on current account or otherwise, subject to with- 
drawal by cheque, draft or order, is not, or is not shown to 
be, the principal busmess of the company,” 

It is provided by an amendment of 1944 that no banking 
company shall commence busmess unless shares have been 
allotted to an amount suifiaent to yield a sum of at least 
Hs. 50,000 as working capital and unless a declaration duly 
verified by an afiSdavit signed by the directors and the 
manager that such a sum has been received by way of paid 
up capital has been filed with the registrar Further amend- 
ments made by this Act are that the subscribed capital must 
be not less than half the authorised capital and that the paid 
up capital is to be not less than half the subscribed capital. 
The capital of the company must consist of ordmary shares 
only or ordinary shares and such preference shares as may 
have been issued before the commencement of this 1944 
amendment The votmg rights of all shareholders must be 
strictly proportionate to their contribution, whe^er as pre- 
ference shareholders or ordmary shareholders, to the paid up 
capital of the company. 

THE EXCHANGE BANKS 

Exchange banks are commercial banks which specialise 
in domg ex^ange business their prmcipal busmess being the 
financing of the foreign trade of Lidia Besides the Lnpenal 
Bank, we have what are Imoivn as the Exchange Banks doing 
business m India, which receive deposits from the public but 
whose business is confined largely to the financmg of import 
and export trade About half a dozen of these Exdiange 
Banks are domg the bulk of their busmess in Lidia though 
nominally incorporated m England Others are agencies of 
lai*ge banking corporations domg the bulk of their busmess 
abroad.- Severed of these £bcclmge Banks incorporated in 
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En^and were founded alxjut seveatir years ago. Hecaidy a 
few ladian joint stock banks such as the Central Bank of 
India, the Bank of -India, the United Commerdal Bank, etc. 
hare started exchange buane^ Foreign e^cdiange busane.s5 
bdng ^eculatire and therefore lis^, intricate and diScuIx. 
requires careful and skilful management by everts. Accord- 
ing to Z\5r. B. T. Thakur, in bis book on the OrganizairiO’n of 
Indian Banlzing 

" In 1S70 there "nere oiilr 3 Hschaage BaiAa ; ni :SSo, i ; 5 n rSgo, 5 ; 
in igoo, 5 ; 2910, ii ; in 1920, 15 ; and in zgis, iS. In 1023 "ie year 
preceding that of the Great War, there -neie 22 Exchange Banks, onr 
of Trbich more ~ha’i half had ih^ Head OSes in London and ihe 
rst were connected wiii Japan, France, Germany, Sns^ and j&nasnca, 
reroectrr^. The war distnrbed the proportion or India’s forca^ trade 
-nidi rhe Tarions coiatiies whidi indneed other hanks to stahlish thsr 
branches here. This nrindpally accounts for 50 ps cent incieass in the 
ntonber oi Exchange dniing '^e pedod igz^-zst £.g. in 2013 and 

2929 two Japanese, in 20=0 Banco Xanonal IjhranQarino, and in 2920 
TWO Zsefhedandi^ harks opened rheir omes in India. In the b^imnng, 
oi conrse. the -oral hnsmess oi Exchange BaTiks w^ very 2noi!» brsT 
with the passing of thne ir has gained grear momenrinn* Today rh^ 
wield very great infnence in the &dian banking a cil\iii ss and are mere 
powerful than the Indian Joint Stock Banks The Indian droo^ of 
these rS Eschanp Banks at the end oi 2924 exceeded Ss 70J crores.” 

The eschange banks* finance largdy consists of the 
following : — 

(1) Financing of gooi which are sent out from Indian 
ports to fordgn pons and vice versa ; and (2) financing of 
goods from ihe interior of India to the ports. 

The financing of goods from outside into India is generallv 
done through the medium of documentary bills mostly D. A 
(documents on acceptance) and in some gmaH measure by 
D. P. (docummis on payment) bills The bills are drawn 
either at 30 days or 60 days si^l, and semetimes they axe 
drawn at three months sa^t also. On the same footing the 
e^qports are treated throng the oTxming of a credit in Great 
Britain with London banks or finance houses which are com- 
municated to India throu^ the local exchange banks or their 
branches In all these cases the usual currency used is 
sterling on the bass of which the payments are measured and 
dealt with. The exchange banks also finance the imports and 
e:q>orts of gold and slver huhion, the orders for* most of 
wMch are placed in London and imports are done into the 
pons of Bombay : some orders particularly for salver are sent 
direct to Ivew York. 

IKDLAIv JOINT-STOCK BANKS 

TTe have already dealt with the history of early Joint- 
Stoc^ Banks in India and have also dealt with the special 
legation applying to banks in India as laid down in &”277F 
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to 277N of Indian Companies Act, 1913, as amended up to 
1936. Now we shall briefly survey the position of those ]omt- 
stock banks, which are, or were, estabhshed m India under 
the Indian Companies Act Bombay was the first city to give 
a sort of impetus to the establishment of Lidian Joint-Stock 
Banks, whidi activity commenced after the year 1905 In 
1906 the Indian Specie Bank was estabhshed which was fol- 
lowed by numerous floatations Some of these banks have 
made very great progress ; others have failed through 
want of experience in Western banking. Their difficulties 
were practically similar to those of the early Joint-Stock 
Banks in England The student of bankmg history will 
remember that m case of the early Jomt-Stock Ba^s of 
England, they had to face a similar difficulty of want of expe- 
rience and assistance, or co-operation, from their brother 
bankers who were carrymg on business for generations as 
private bankers. The workmg and organization of these 
early English Jomt-Stock Banks naturally was not up to the 
standard necessary The same difficulty was experienced m 
India by the early Indian Jomt-Stock Banks. The failure of 
the defunct ban^ was due to the following among other 
causes — 

(1) Large and heavy loans to directors. 

(2) Large purchases of shares of companies floated by 
directors or managmg agents and m which they were 
largely mterested. 

(3) Large advances to these compames on deposits of 
shares of companies m which some of the banks’ ' 
directors were also directors. 

(4) Accumulation without makmg adequate provision 
for them from profits, but on-the contrary interest 
was calculated and credited to profits 

(5) Innumerable properties and mvestments were writ- 
ten up or appreciated and such unrealized apprecia- 
tion was utilised m paying dividends. 

The obvious remedy is the mtroduction of carefully 
thought out bankmg legislation as obtams in other countries. 
The Bombay Provmcial Banking Inquiry Committee m their 
report (para 285, Vol I) lays down that, “smce the year 
1913, there have been several cases of failure of Indian Banks 
incorporated under the Indian Compames Act. Such failures 
of Indian Banks shake the confidence of the investing pubhc 
m credit mstitutions, especially when the failures are due to 
fraudulent management” They, therefore, recommend that 
banking legislation ought to recme careful consideration “ in 
hght of experience gamed concermng existmg and defunct 
institutions.” Jn their opmion ” m India the problem 
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assumes greater importance as it is not a matter merdy of 
taking precautions against unsound kankmg, the necessity 
for which may have been felt m the past, but of the questions 
of popularising the banking system, cultivating the banking 
habit, promotmg thrift and in^irmg confidence m the stabi> 
hty of banking mstitutions ” 

The Indian Jomt-Stock Banks are practically cut ofiE from 
the old giant banks, who are doing busmess as Exchange 
Banks and whose head offices are located outside the country. 
With aU these disadvantages, however, it is remarkable that 
the Indian banks have done so wdl The following table 
taken from Ihe Indian Year Book pubhshed by Times of India 
Pi ess is most mteresting m that regard : — 


[ Jn Zalha qf Supeea 


Name 

Capital 

Reserve 

Deposits 

Gash and 
Invest- 
ment 


Bsi 

Rs 

Ra 

Ra 

Allahabad Bank, Ltd., afSliabed to 





Oharterad Bank of India, Australia & 





China . 

45 

100 

2.871 

1,574 

Assooiated Banking Corporation of 





India Ltd ... 

6 


326 

204 

Bank of Baroda, Ltd. ... .. 

100 

102 

2,967 

2,006 

Bank of India, Ltd. . 

Bank of Jaipar, Ltd. 

148 

183 

5,902 

4,130 

60 

6 

693 

382 

Bank of Mysore, Ltd ... 

40 

63 

913 

532 

Bharat Bank, Ltd / . 

201 

30 

2,691 

1,803 

Canara Bank Ltd 

28 

10 

350 

283 

Canara Indua & Banking Synd. Ltd. 

18 

2 

236 

173 

Central Bank of India, Ltd 

251 

222 

10,623 

8,051 

Devkaran Nanjee Banking Co. Ltd. 

60 

13 

714 

645 

Habib Bank, Ltd 

50 

7 

573 

554 

Indian Banl^ Ltd., Madras 

44 

60 

1,370 

1.057 

Internationai Bank of India Ltd. 

48 

2 

399 

292 

National Savings Bank, Ltd. 

28 

5 

462 

285 

Punjab National Bank, Ltd. , 

80 

81 

5,162 

3,931 

Umon Bank of India, Ltd 

89 

15 

504 

443 

Umted Commercial Bank of India, Ltd 

200 

17 

2,388 

1,760 


These banks advance money on Government Securities, 
fh'st class compamed’ shares, raw or fimshed goods as well as 
produce A small portion of their funds is also mvested m 
mortgage of immovable properties They do not reffiscount 
their biUs as Contmental bakers of Europe do They have 
also developed agency and safe custody busmess In connec- 
tion with the safe custody busmess, the Central Bank of India 
has built a special vault which is perhaps the largest in India 
and can bear comparison with any first class bank m Europe 

The scope for eiqiansion of Indian ]omt-stock banking is 
unlimited We have m aU 2,500 ’towns m India, whereas 
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hardly 400 of them possess a branch office or a bank. The 
total number of bank offices in the whole coimtry in the year 
1931 was said to be 906 in all, whereas there are over 13,000 
bank offices m Great Britain and Ii eland, over 4,400 m 
France, 3,100 m Germany and nearly 25,000 in U. S A. We 
have thus one bank office for every 387,000 head of population 
m India as agamst 4,800 m Great Britam, over 3,000 m U. S. A. 
and nearly 9,500 m J^an Our 906 baxiking offices are made 
up of three head offices of Imperial Bank and 163 branches, 
89 branches of exchange banks, 159 head offices and 492 
branch offices of our Indian jomt-stock banks The Beserve 
Bank of India has in addition five offices m accordance with 
the new Act. It can thus be seen that absence of bankmg 
facihties to &e people of this country is a great handicap to 
the expansion of trade and mdustry. 

With all the difficulties ami sometimes strong competi- 
tion of powerful outside banks there seems to be considerable 
scope for our Indian joint-stock banks, and with a little 
encouragement from the pubhc as wdd as public bodies, such 
as file Mumcipal Corporations, Port Trusts and the Govern- 
ment to substantial Indian joint-stock banks, the bank offices 
m India could be easily and rapidb^ multiphed mto much 
larger numbers. The Beserve Ba:^ of India recently started, 
ivill, it IS expected, go a long way to encourage the spread, 
estabhshment and protection of our Indian jomt-stock banks 
as the central institution specifically formed with the domi- 
nant idea of controUmg as well as protecting file credit and 
currency of fins country. The Second Great War has had 
its effect on bankmg in India. A dangerously large number 
of new mushroom banks have come mto existence and the 
number of offices of many banks have 'been more than 
doubled during this period Branches were opened in many 
cases without proper consideration of Iheir resources or per- 
sonnel. Thus the Second Great War has been said to be a 
ver3r great boon to Indian banking. However it has delayed 
the advent of a comprehensive bankmg legislation file need 
for which was felt as early as at the time of passmg the Indian 
Compames Act of 1936 The Government, moved by pres- 
sure of pubhc opinion, have now introduced a bill to enact 
the Bankmg Compames Act 1945” in the Legislative 
Assembly. The Indian Compames (Amendment) Act, 1944, 
was passed particularly because of these new banks estab- 
lished during this War and provides regarding managing 
agents and ^are capital of banking companies which has 
already been dealt with above imder the headmg “Bankmg 
Compames under Indian Compames Act”. What is parti- 
cularly required is a dose wat^ over floatation of our joint- 
stock banks and prevention by legislation of unsound 
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schemes of capital with voting power designed and so mam- 
pulated as to preserve same in the hands of managing director, 
the board of directors and Ibeir friends Limitation should 
also be imposed on the length of term of service and mode of 
remuneration which the managing directors of banks can 
provide for under their agreements. 

CO-OPERATIVE CREDIT BANKS 

The co-operative method has come to the front all ovex* 
the world for working and developing a system of rural 
credit. The ob]ect here is to plant a system whidhi has for its 
basis the collective guarantee afforded by groups of agri- 
culturists' or artisans coming together m voluntary associa- 
tion. These banks are a great fa^ty to the poor cultivators 
and artisans who would otherwise be unable to obtam credit 
as large ]omt-stock banks are not mchned to allow personal 
credit or long-term credit so essential to our agriciilturists. 
The system was first introduced m India m the year 1904 
when the first Co-operative Credit Society Act was passed 
and the operations of the societies formed under this Act 
were restricted only to credit The societies formed under 
the Act were mtended to be “ small and simple credit socie- 
ties for simple folks requirmg small sums only’\ The 
other idea was dso that of educatmg the agriculturist as to 
the use of credit and of mculcatmg m him the habit of thrift 
and self-help This original idea was expanded m scope by 
the Co-operative Credit Soaeties Act of 1912 which made it 
possible for estabhshment and organization of cenb’al banks 
and umons as well as estabhshment of non-credit societies 
This scope was even further widened by the passmg of 
Bombay Co-operative Societi^ Act in the year 1925 under 
which societies could be formed by persons with common 
economic needs to brmg about by co-operation better busi- 
ness, methods of production, etc The co-operative movement 
has considerably progressed and promises withm its legiti- 
mate sphere to develop to the advantage of the country 

The pohcy of havmg a local bank for each district was 
imtiated m the year 1916 and m 1920 the pohcy of entrusting 
to the local central bank all responsibility for finance within 
its area was systematically followed m various provinces The 
Co-operative Banks generally raise their funds by issuing 
idiares and by taking loans and deposits Generally, the loans 
are granted to co-operative societies and in some cases to 
individual members of banks In Bombay, the Bombay Pro- 
vmcial Co-operative Bank, which is the apex bank, was 
registered m the year 1911 under a special agreement with 
the Government of Bombay The Bank now deals as an apex 
bank for areas where district banks are in charge of the 
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financing societies and with the other area it deals with 
primary society through its branches or direct. In the 
pruvmce of Madras also these co*operative societies and co- 
operative banks have considerably advanced They have the 
apex bank which borrows in the open market and lends to 
the central banks which also receive deposits from indivi- 
duals and mstitutions. The central ba^s received their 
remittances from the Madras Central Urban Bank through 
the Treasuries by remittance transfer receipts or cash or 
orders at par. The other provinces have similar organizations 
which have considerably devdLoped. 

To sunumorise, the services rendered by these co-op^a- 
tive societies are ; — 

(1) They ant as media for encouragmg saving. 

(2) They facilitate mdustry mid agriculture by advances 
for productive purposes 

(3) They help to keep down rates of interest to proper 
limit 

(4) They make borrowing by collective credit possible. 

(5) Generally, they exercise a healthy educative influ- 
ence on their members m the sense that they get 
used to organized methods, self-reliance, self-govern- 
ment, and thereby raise them considerably m their 
mteUectual outlook. 
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CHEQUES AND DOCUMENTS ANALOGOUS TO 

CHEQUES 

Definition and Form. — A cheque is the usual method of 
‘withdrawing money from the fun^ deposited with a baifher 
on “ current account The money deposited or at the credit 
of a current account ‘with ‘the hankers is regarded m law as 
a loan from the customer to -the banker subject to the imphed 
condition that the banker ‘will honour his customer’s cheques 
drawn upon the banker provided the balance due by the 
banker to the customer is sufficient to cover the amount of 
the cheque. 

A cheque is defined by Section 6 of the Negotiable 
Instruments Act, 1881, as “A bill of exchange drawn on a 
specified banker and not expressed to be payable otherwise 
‘than on demand.” Section 73 of the English Bills of Exchange 
Act, 1882, also defines it as “ A bill of exchange dra‘wn on a 
banker payable on demand.” It will be thus seen ‘that three 
requirements are necessary here, ‘viz that (1) it should 
answer the definition of a biU of exchange, (2) it should be 
drawn on a banker, and that (3) it should be payable on 
demand , . t 

A bill of exchange is defined by Section 5 of the Negoti- 
able Instruments Act, 1881, as “An instrument m ‘writmg 
containing an unconditional order, signed by the maker, 
directing a certam person to pay a certain sum of money only 
to, or to the order of, a certam person, or to the bearer of the 
instrument” The ^ghsh Section 3(1) of the Bills of Ex- 
change Act defines it as “ Am 'unconditional order in ‘writing, 
addressed by one person to another, signed by the person 
giving it, requiring the person to ‘whom it is addressed to pay 
on demand or at a fix^ or determmable future famp a sum 
certam in money to or to the order of a specified person, or to 
bearer.” Both these defimtions carry the important require- 
ments as to a bill of exchange, viz that it should be (1) m 
‘writmg, (2) unconditional, (3) m the form of an order not a 
request, (4) for a sum of money and not for commodity or for 
any other purpose, and (5) payable to a certam person or to 

bearer. 

% 

In this connection the actual legal position of a cheque as 
defined by Park, C. B , in the case of Ramchuran Mulhck v. 
huchmee Chand (1854) , 9 Moore P C , 46-49, is mterestmg . 

" A Banker’s cheque is a peculiar sort ot instrument, in many respects 
lesemblmg a Bill of Exchange, but m some entirely difierent A cheque 
does not require acceptance , m the ordmaiy course it is neve^ accepted , 
Jt is not mtended for aiculabon, it is given for immediate payment , it 
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IS not entitled to days of grace , and, though it is, stnctly speaking, an 
Older upon a debtor by a creditor to pay to a third person the whole or 
part of a debt, yet in the ordinary understanding of persons, it is not so 
considered It is more like an appropriation of what is treated as ready 
money m the hands of l^e banker, and m givmg the order to appropriate 
to a creditor, the person givmg the cheque must be consider^ as the 
person primarily hable to pay t^o orders nis debt to be paid at a parti- 
cular place, and as bemg much in the same position as the maker of a 
promissory note or the acceptor of a Bill of Exchange payable at a 
particular place " 

TVlio is a Banker.^We have thus seen that the document 
we call a cheque is one which must be drawn on a banker and 
must be payable on demand. This naturally raises the ques- 
tion as to what is the exact meaning of a “ Banker So far 
the legal defimtions had been most unsatisfactory. The English 
BiUs of £bcdiange Act, Section 2, lays down the deiimtion as 
“ Banker mdudes a body of persons whether mcorporated or 
not who carry on the busmess of banking.** Our Negotiable 
Instruments Act also goes no further (Sec. 3) . Mr. Hart, in 
his book on Law of Banking, Vol I, p. 1, defines the banker 
as “ A Bsmker or a Bank is a person or company canymg on 
the business of receiving moneys, and collectmg dr^ts, for 
customers subject to the obhgation of honouring cheques 
drawn upon them from time to time by the customers to the 
extent ot the amounts available on their current accounts.” 
However, now as we have noticed in the last chapter the 
Indian Compames Act 1913 as am^ded m 1936 la3^ down in 
Section 277F, Fart XA the defimtion of a banking company, 
lea banking jomt-stock company. 

Who Should draw a Cheque. — It is now laid down that 
though under normal circumstances a cheque is drawn by a 
customer of the bank against his current account, strictly 
speaking, it is m no part of the definition of a cheque that it 
should be either an inland bill or that it should be drawn by 
a customer upon his banker. As to who is a customer, the 
Privy Council case, viz Commissioners of Taxation v. The 
English, Scottish and Irish Bank (1920) , A C. 683, has laid dl 
doubts at rest. Formerly it was thought that in older to be a 
customer, a person must have a bank account for some time. 
But m this case, it is now laid down tiiat the word “ Custo- 
mer" sigmfies relationship in which duration is not of the 
essence and includes a person who has opened an account on 
tlie day before, pa3ang m a cheque to which he has no title. 
The fact that the customer has overdra^vn his account does 
not alter his position and he is nonetheless a customer 
IClaike V. London and County Bank (1897), 1 Q.B. 552]. 

When a cheque is presented to a banker with a view to 
open a cmrent account, the banker should be very careful, as 
failure to obtain satisfactory reference on the opemng of a 
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curreat account has been hdd to be neghgence sufficient to 
deprive the banker of the protection under Section 82 of the 

of Exchange Act or Section 131 of the Negotiable Instru- 
ments Act. In Ladhrok v. Todd (1914) , W.N. 165, a thief who 
had stolen a cheque and forged the endorsement of the payee 
opened an account with it with a banker, got it collected and 
withdrew the proceeds. The bank was hdd guilty of negli- 
gence and had to refund the mon^. The other case m point 
IS The Guardians of St John v. Barclays (1923), 30 T.LH. 
229 Here tlie thief actually gave a reference of one 
Mr Woolfe, at Fitzroy Square, whom the bank did not know. 
The reply to mquiry was sati^actory as it was forged by the 
thief hunsdf Of course, both the names of the thief and the 
referee were fictitious Held that the bank had acted with 
neghgence 

Bank Draft — A banker’s drafts are bills drawn either on 
demand or otherwise by one banker on another in favour of 
a third parly or by one branch of a bank on another branch 
of the same bank or by the head office on a branch or vice 
versa. Under the old English Law, these drafts when drawn 
by one branch of a bank on another or by the head office to 
its branch office were not treated as cheques and thus the 
protection of Sections 76-82 of the Bills of Exchange Act of 
1882 and the BiUs of Exchange Cross Cheques Act of 1906 
did not apply to them. This position has now been altered 
through the passing of the Bills of Exchange Amendment Act 
of 1932 which now lays down that ‘'the abovementioned 
Sections 76-82 shall apply to a banker’s diaft as if the draft 
were a cheque and that for the purposes of this Act, the ex- 
pression 'banker’s draft’ means a draft payable on demand 
drawn by or on behalf of a bank upon its^, whether payable 
at the head office or some other office of the bank.” The 
position m India under our Indian Negotiable Instruments 
Act, however, remains unchanged ^vlth the result that the old 
English Law still apphes to us, viz that these demand drafts 
drawn by a banker upon its branch office or vice versa are not 
cheques m India withm the meaning of our Negotiable Instru- 
ments Act [Capital & Counties Bank Limited v Gordon 
(1903), AC. 240] In India, howevei, these demand drafts 
issued by one office of a bank upon another office of the same 
bank are for purposes of Stamp Act to be treated as cheques 
and thus they are exempt from Stamp duly unde: the piesen^ 
Stamp Law [In re Demand Drafts of the Imperial Bank of 
India (1929), 56 Cal 233] 

The Parties to a Cheque. — The parhes to a cheque are 
the drawer, i e the person who draws the dieque, the drawee, 
i.e the banker, and the payee, viz. the person named in the 
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cheque to whom the money is to be paid. If the person 
named in the dheque as the poyee is a fictitious or non-exist- 
ing person, the cheque may be treated as payable to bearer 
[See Glyn v. Marget Son & Co. (1893) , A C 351 ; North and 
South Insurance Corporation v. National Provincial Bank 
(1936), 1 KB. 328 ; 154 L.T. 255, 52 T.LR. 71]. The prac- 
tice which was common m England at one tune, viz. to draw 
cheques payable to “Wages or order”, “Petty Cash or 
Order ”, is now discouraged by bankers, though as far as the 
banker is concerned there is no legal habihty, because the 
payee bemg a fictitious and non-existing person, they could 
treat the cheque as payable to bearer Tlie leadmg case here 
is the Governor and Company of Bavh of England v Vaguano 
Bros (1891), A.C. 107. There the prmciple laid down was 
that even though the bill was made payable to a payee who 
happens to be a real person, but is not and never was mtended 
by die drawer to have any right upon the cheque or arismg 
out of it, the cheque was payable to a fictitious person and 
should be treated as payable to bearer. The pomt is that, as 
far as the drawer of the cheque is concerned, the person is 
entirely fictitious or was never meant to be the payee in 
order to bring the cheque under the operation of the section. 
According to Sir John Paget, the primary factor is the state 
of mmd and mtention of the drawer of the bill or cheque. 
With regard to payee it should be noted that the origmal 
payee is not a holder in due course [Jones (K E), Ltd v. 
Wanng & Chllow (1926), AC. 670]. 

Post-dated Cheques. — If a cheque is not dated, the holder 
can, as in the case of any bill of exchange, insert the correct 
date if he knows it Agam the drawer may draw a post- 
dated cheque, and such a cheque is not invahd even though 
it bears the usual stamp duty [BuU v. CySuUivan (1871), 
L R 6 Q B. 209 ; Gatty v. Fry (1877) , 2 Ex D 265 ; Robinson 
V. Benkel (1913) , 29 T L R. 475. As they are m fact bills of 
exchange not payable on demand they should strictly bear 
an ad valorem stamp duly These cheques are issued on one 
date though on them a subsequent date is entered This 
naturally amounts to, m effect, givmg a bill payable at some 
future date. These cheques are frequently given and taken 
m connection with money transactions where mstalments 
are agreed to be paid at certam specific future dates. 

The English Bills of Exchange Act clearly lays down that 
a Bill IS not mvahd by reason only that it is ante-dated or 
post-dated The Lloyds Bank.v. Dolphin Court of Appeal, 
Times Newspaper, December 2, 1920, was a case based on a 
cheque whidi was post-dated, and ihe fact that the cheque 
was post-dated did not, in lhat case, affect the bank’s liability 
to sue the drawer. The older cases, even those prior to the 
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passing of fhe English Bills of Exchange Act, also support the 
daim of post-dated cheques to be vahd independent of the 
section in the Bills of Exchange Act. In a Bombay case dso 
a post-dated cheque was dedaxed available m the hands of 
its holder and admissible in evidence {Motilal v. Jogmolian- 
dos, 6 Bom LR 699). In a Calcutta case it has also been 
laid down that “ in India a post-dated dheque was admissible . 
m evidence although it bore a stamp representing duty pay- 
able m respect of a cheque (at the tune it was one anna, at 
present there is no duty) and not the ad valorem duty pay- 
able m respect of a Bill of Exchange {Walter Mitchell v H 
K. Tannet, 52 Cal 677) . 

As far as the bank is concerned, he should not pay a 
post-dated cheque before the ostensible date for the sunple 
reason that the customer’s mtention and direction in this case 
is qmte apparent If he were to pay a post-dated cheque 
earlier than its ostensible date, he wi^ not be entitled to debit 
his customer’s account until the ostensible date arrives He 
should, however, not dishonour the cheque if presented 
before its ostensible date, but should retinm it with a shp 
stating, “Present it on the date mentioned on the cheque.” 
In a case where the bank^ has paid a cheque before the 
ostensible date, and on reaching the ostensible date, he finds 
that there is not enough money to the customer’s credit to 
pay same, he will be m an awkward position. His remedy 
will, of course, be to sue his customer m the capacity of the 
holder m due course on the groimd that he purch^ed the 
cheque himself from the holder by paying it earher than the 
ostensible date {Morley v CuLveiwell (1840), 7 M & W. 174]. 

Stale Cheques. — Wheie a person is given a cheque, the 
idea is that he should present it for payment withm a reason- 
able time [S 36(3) Bills of Exchange Act, 1882]. What is a 
reasonable time would depend upon the usage of bankers 
According to decisions if the drawee bank and the payee aie 
in the same place it should be presented not later than the 
day foUowmg [Alexander v. Burchfield (1842), 7 M & G. 
1061]. When a banker receives a cheque through post he can 
present it next day [Richford v Htdge (1810), 2 Camp 537]. 
On this pomt it shoidd be borne m nund that a cheque is not 
mtended to be circiilated for any length of time as a bill of 
exchange payable at a future date is, and that what is ex- 
pected of tile payee, is the immediate encashment of same. 

An endorser is not hable on a cheque if it is not presented 
withm a reasonable tune after his endorsement Of course, 
as far as the Common Law is concerned, a cheque is payable 
withm the ordmary period laid down by the law of limitation, 
viz three years m India and six years m England. But as a 
matter of practice or custom the banker does not pay a 
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cheque presented to him after six months in India. In 
IBngland some bankers dedme to honour a cheque after six 
months, others after twelve monihs. This position rests 
entirely on the practice and course of busmess of bankers 
of a particular location, and this custom and practice is bind- ' 
ing on all dealmg with these banks * The holder, however, 
has his remedy against the drawer, who is boimd to pay the 
cheque within the period of limitation These cheques are 
called “Stale Cheques” which means cheques which have 
been circulating for an unreasonable length of time since the 
date of' their issue. 

Generally speakmg, a cheque is said to have been 
presented accordmg to the custom of banker if (1) the person 
who received the cheque as well as the banker upon whom 
it IS drawn are at the same place, and it is presented for pay- 
ment after the day it is received , (2) if they are at different 
places, then m the absence of specid circumstances, if it is 
forwarded for presentment for payment on the day after the 
same is received In case an agent is asked to present same 
he should do so at least the day after it is received by him. 
Of course, in computation of time non-busmess days are 
excluded 

The rule that a cheque must be presented for payment 
withm a reasonable time of its issue is laid down m Section 
74 of the Bills of Exchange Act, 1882 of England and Section 
84 of the. Negotiable Instruments Act, 1881. These sections 
formally lay down that if the holder does not present the 
cheque within a reasonable time and the drawer has sufficient 
balance to the credit of his account and the banker fails, the 
drawer is released from responsibihly 

The endorser of a cheque will also be released &om his 
habiLty on it m case the same is not presented for payment 
^ by the holder withm a reasonable time after endorsement 
\Wheeler v Young (1897) , 13 T L R 468] It has been held 
f in Alexander v Burchfield (1842), 7 M & G. 1061 that if the 
holder and the banker are at the same place, the former is 
bound to present the cheque for payment not later than the 
date foUowmg that on which he receives it This rule apphes 
in spite of the faqjl that the presentment may have been made 
by the holder through the banker. In case where a banker 
m London receives a cheque for collection through post he 
is not bound to present same for payment until the following 
day [Rtchford v Ridge (1810), 2 Camp 537]. Here in case 
of fauuie of the bank, the holder’s right to put in a claim 
with the liquidator of tlie bank of course remams unimpaired 
and m connection with such a claim he may receive such divi- 
dend as may be paid to tlie ordmar^' creditors of the said 
3 
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basking company In. case the bank is a private firm, the 
daim would have to be put m as a creditor m bankruptcy m 
the Insolvency Court. ^ this connection it should be noted 
that the duty is thrown upon a banker to whom a cheque is 
delivered for being collected by its customer to collect same 
with all possible and reasonable dihgence, because a failure 
to use such dihgence would make the banker hable to such 
damages as the customer may suffer therefrom. 

Cheques in Foreign Currency.— All cheques must be 
drawn m local currency because the banker is not bound to 
pay them if drawn m foreign currency If, however, the 
banker honours a cheque drawn m foreign currency, he pays 
it at the rate of exchange ruling at the tune of presentation 
In one. case, viz. Cohn v Boulken (1920) , 36 T L R 767, 
where a cheque is drawn for Fr 7680, it was decided that the 
drawer could not set up against an endorsee an oral agree- 
ment that the rate of exchange should be that ruhng at the 
date of the cheque, with the result that the amoimt payable 
had to be calculated accordmg to the rate of exchange ruhng 
at the date of the trial 

The above rule is based on the fact that generally speak- 
ing the British Courts have no jurisdiction to order payment 
m foreign money for the simple reason that such an order 
cannot be enforced by the ordinary writs of execution The 
Bills of Exchange Act, however, lays down m Sections 
70-72 (4) that where a bill is drawn out of, but payable in Ihe 
Umted Kingdom and the sum payable is not expressed m the 
currency of the Umted Kingdom, the amount shall m absence 
of some express stipulation be calculated according to the 
rate of exchange for si^t drafts at the place of payment on 
the day the bill is payable 

Drawer’s Signature on Cheques. — ^The usual practice is 
for the banker to keep a specimen of his customer’s signature 
and to carefully compare the signature on cheques, etc drawn 
by him with the specimen before he pays same If the 
drawer’s signature is forged or imauthonsed, however clever 
the ^forgery, the banker cannot debit his customer’s account 
m case he pays same The only exception is where the banker 
can prove tlmt this payment made by him was due to negli- 
gence imputable to the customer Best, QJ, m Young v 
Grote (1827) , 4 Bmg 253 with reference to the Banker’s habi- 
hty to make good &e amount paid on a forged cheque said 
that “ though the rule is well established, yet if it be '&e fault 
of the customer, that the banker pays more than he ought, 
he cannot be called on to pay.” Ihis generally arises where 
the customer draws cheques, so neghgently that a forger has 
the chance of altering the amoimt (See dso Bhajgwavdas v. 
Greet, 31 Cal 249) In London Joint Stock Bank v. 
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Macmillan (1918) , A C. 777, the principle laid down is that 
a customer of a bank owes a duly to the bank m drawing a 
cheque to take reasonable and ordinary precautions against 
forgery, and, if as the natural and dmect result of Ike neglect 
of those precautions the amount of Ike cheque is mcreased 
by forgery, the customer must bear the loss. Here mere 
carelessness on the part of tiie customer m keeping &e 
cheque book lymg about, which enabled the forger to use 
the cheque, will not save the banker. Ikis is, of course, sub- 
ject to ^e rule that there should be no neghgence imputable 
to the customer (Bhagwandas v. Greet, 31 Cal 249) This 
\iew was also adopted m the English case of Scholfield v. 
Landsborough (1896) , A C 514, where Lord Halsbury, in ' 
course of his judgment on pages 523-4, lays down that if “ the 
customer by any act of his mduced the banker to act upon 
the document by his act, or neglect of some act usual in the 
course of dealing between them, it is qmte intdkgible that he 
should not be permitted to set up his own act or Aeglect to 
the prej'udice of the banker whom he has thus misled or b> 
neglect permitted to be misled.” 

The old view of law was rather very strong on this point 
because it used to be held m those days Ikat once there was 
forgery, the banker was assumed to be ne^gent This view 
is not followed now, but what is required now is negligence 
of some sort on the part of the bank^ Matkew, J, in 
London and River Plate Bank v The Bank of Liverpool 
(1896) , 1 Q B 7, stated that if the forgery was cleverly exe- 
cuted, the banker may not be able by' any amount of care 
to ascertam whether the signature was a forgery or not, and 
in that case he cannot possibly be made hable on the ground 
of neghgence A banker who has to pay a cheque to an inno- 
cent third party, on which the signature of the drawer was a 
forgery, may recover the money on the ground of payment 
by mistake m some cases, though of course law here is rather 
unsettled Anyhow, the bank which tries to recover the 
money on this groimd must take action immediately 

In Lewes Sanitary S Laundry Co , Ltd v Barclay Bevan 
and Co (1906) , 11 Com Cas 255, Kennedy, J. stated that “ m 
order to reheve the banker from the consequences of paymg 
money on a forged cheque, it is not enough for the ba^er 
to show that the conduct of his customer — wilful, careless or 
wasteful, or all — enabled the fraud to be committed. He 
must show that the customer caused him to pay the money 
upon the forged cheque ... It must be shown, if the defence 
IS to succeed that the conduct of the plamtiff company, in or 
immediately connected i^ath the forgery or altering of the 
cheques, misled the defendant bank into making the pay- 
ments upon those cheques ” 
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The position no doubt would be different where the 
customer, though aware of forgery, withholds the knowledge 
from the bank until the bank’s chances of recovermg the 
money from the forger have been materially pre]udiced. Heie 
the rule of estoppel would apply and prevent him from rdly- 
mg on the forgery and daunmg that the banker should make 
good the amount debited to him [McKenzie v. British Linen 
Co. (1881), 6 App Cas. 82, Greenwood v. Martins Bank 
(1931), Times Newspaper, Judy 30, p 4, col 2]. In another 
case where the customer himself was informed of forgery by 
an agent of the bank and remamed silent m what he believea 
to be the mterest of the bank, he was not hdd guilty of hav- 
ing done any wrong to the bank^ and the rule of estoppel 
did not apply to attempt to set up forgery agamst the 
banker m debiting his account '(Ogtlvie v. West Austrahan 
Mortgage & Agency Corporation, 1896) ![f on the other hand 
the information given by the bank’s office was such as to 
create m the mmd of a person of ordinary mtelhgence a 
suspicion that the officer or agent was betrasnng the bank’s 
mterest, it would be the duty of the customer to inform the 
bank’s directors of it The question whether circumstances 
do raise an estoppel against the plamtiff or not in such cases 
of forged cheques is a question of fact IWiUtam Ewing & Co 
V Dominion Bank (1904) , A C. 806] 

In case of illiterate drawers, the practice is to sign by 
mark or thumb impression, m Ihe presence of at least one 
witness who must be known to the banker and who must not 
be a member of the banker’s own staff The witness should 
also state his or her name and address In case of a person 
too ill to sign his cheques, he may have his mark witnessed 
by a medical attendant and one witness The former should 
also certify as to the nature of his illness, and that, thou^ 
lU, he was capable of understanding the nature and effect of 
what he was domg, m other words, that he was m full posses- 
sion of his faculties In case of a drunken person who 
presents a cheque across the banker’s counter, the precaution 
of getting a witness to his signature on the cheque before 
paying, should be taken Many banks m India are now 
accepting or aUowmg signatures m Indian languages from 
those customers who are not able to sign m some European 
language. Others still follow the old practice of asking the 
customer to sign a number of cheques m vernacular m the 
presence of the Bank Manager who imtials all these signa- 
tures It need hardly be emphasised that in order to spread 
the “ bankmg habit ” among our tradmg and mercantile com- 
mumties, it is absolute necessary to encourage signatures m 
leadmg business vernaculars of the district concerned 
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Signatures m pencil or rubber stamp, as well as type- 
written signatures, are not accepted by bankers for the obvi- 
ous reason that the former class are rather precarious and 
are likely to be obliterated through use, whereas in case of 
the latter there is no proof before the b ank er that the said 
signature was typed by the customer himself or by his duly 
authorised agent. Modern bankers also discourage the use 
of cheques m any other forms than those supplied or fur- 
nished by them. 

The Amount on Cheque.— There is no limit as to the 
amount for which a cheque may be drawn. If the cheque or 
bill IS so drawn that the amount as stated in tiie body of the 
cheque, differs from tbat stated m figures, in strict law, the 
paying banker is safe if he pays the amount as indicated by 
the words It is thought by some that if on a cheque the 
amount is stated m words but not in figures the banker should 
pay or else he may be hable to damages but that if the amount 
in figures only is stated, the cheque should be returned with 
a request to fill m the words and complete the cheque. In 
our opimon even if figures are omitted and the amount is 
stated in words the banker may return the cheque as irregu- 
larly drawn making it clear that the same was not paid 
because the figures were not added Here there cannot be 
any question of damages as the customer’s credit does not 
suffer. In actual practice, however, the banker returns the 
cheque with the remark on the shp “ Cheque irregular.” 

On this pomt Lord Haldane in London Joint-Stock Bank 
V Macmillan (1908), A C 77 at page 816 laid down that : — 

*' tbc banker as a mandatory, has a nght to insist on haxing 
his mandate in a form which does not lea\e room for misgiving 
as to what he is called on to do, and there is nothing m the Act 
nhich in any way abrogates this nght if by usage between himself 
and his customer he is entitled to e\pcct the amount to appear in 
words as well as in figures " O 

Frequently, customers by way of caution cross cheques 
with woids such as “ Under fifty rupees ” Here the banker 
has to see that the amount for which the cheque is drawn 
does not exceed tlie lumt so fixed, othenvise he might be held 
to be guilty of neghgence, though there is no decided case on 
the pomt to guide us as to the exact position. On occasions 
the amounts on cheques are perforated with the same object 

Of course, all material alterations in the cheque should 
be mitialled by the drawer himself, othenvise the banker will 
not pay it If the banker is not able to discover the fact that 
there was an alteration because the same was made m the 
same handwritmg, or for some other equally good reason it 
was not obvious on reasonable inspection, he wolild not be 
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liable for paying such a cheque To take an illustration, sup- 
posing a customer orders his to make out a cheque for 
say £8, which he wants to pay to the derk as his salary 
The derk tills up the cheque leavmg suffident space after the 
word “ Eight *’ as well as after figure “ 8 After his master 
signs the cheque he adds the letter “ y ” after the word 
“Eight’’ and places a zero after the figure “8”, thus con- 
vertmg the cheque mto one for £80 and cashes same, the 
banker will not be liable, because here the alteration was 
such as w^ not apparent on reasonable exanunation (Section 
89, Negotiable Ihsiinments Act). 

Cheqnelets. — In En^and the raidng of the stamp duty on 
cheques to 2d was evidently found to be an inconvenient 
charge by many traders, with the result that, the Midland 
Bank ofi^ed that any customer could obtdn from anj^ of its 
offices and branches a book of receipts containing a number 
of forms which could be filled up for sums under £2 As 
they were recapts, and that too for under £2, they argued 
that no stamp duty will be payable on same This was chal- 
lenged by the Revenue Authorities with the result that the 
matter had to be taken to the Court. Justice Eowlatt in the 
course of his ]udgment laid down that the Court has to see 
what the document happens to be and how it is used, and 
that mere wordmg of the document was not to be looked at, 
but what was to be looked at was the function which the 
document performed The documents in question issued by 
tile Midland Bank would not be used as receipts, because the 
person to whom they were given^y the drawer received them 
not as receipts but as cheques which thej^ ■were to catii at the 
bank [Midland Bank, Ltd v. Inland Revenue Commis^oner 
(1927), 2 KB 465] 

Cash Orders. — These aie demand drafts drawn by one 
trader on another. As they are not drawn on a banker they 
do not fall imder 'the definition of cheques and do not 
naturally carry ■with ■them ■the privileges attached to those 
documents They are usually drawn by wholesale firms upon 
their retail customers These drafts are often sent to the 
banker for collection La such cases the banker has to 
present the cash order to the drawee and therefore dis- 
courages this practice. 

They are frequently made payable at a bank and the 
banker pa 5 rs them provided he has proper directions from the 
drawer who, of course, must be his customer Generally, as 
these documents do not give adequate protection to the 
banker, as cheques do, and place the bankers m the less satis- 
factory and more onerous position of debt collectors, they are 
discouraged by them 
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Dividend Warrants. — ^These are issued by Jomt>Stock 
Companies to their sharehold^ for the payment of dividends 
from profits which are to be collected by ^e holder either at 
the company’s office or at the bank on whidi they are drawn. 
Very rarely are they drawn payable ‘at the office of the 
company itself. 

These documents are drawn m various forms In old 
days they used to be drawn m form of drafts issued by the 
company directmg the banker on whom they are drawn xo 
pay the dividend mentioned therein. The bulk of bidian 
compames now issue them m form of receipts which the 
shareholder has to sign before presenting them for pajunent 
Under the Act dividend warrants can be crossed and all rules 
as to crossmg of cheques are made applicable to these instrU' 
ments If they are drawn m cheque forms, they are to be 
treated as ordinary cheques. The only direct decision in this 
connection in which the dividend warrants, if payable to 
bearer or order are considered negotiable instruments, is 
Partridge v Bank of England (1846) , 1 Q B. 396, which was a 
case dealing with a dividend warrant of the Bank of England. 
In other words, that case decided that if the warrant did not 
contain the words “ or Order ” or “ Bearer ”, it would not be 
negotiable, but that view has been doubted in two chses, viz. 
Goodwin V Roberts (1875), LR. 10, Sbc 345, and Thavrlwall 
V. Great Northern Railway (1910) ,2KB 509, and accordmg 
to “ Grant on Bankmg ”, m view of these dictas the ordinary 
dividend warrants havmg the character of cheques are nego- 
tiable instruments in eidier case Even Sir John Paget, in 
his Law of Banking, says that “ it seems, however, probable 
that dividend warrants have now acquired negotiabihiy by 
custom of merchants, and that on evidence of such custom 
the Courts would recognize the fact ” 

In India and particularly in Bombay, dividend warrants 
are issued in form of receipts which are to be cashed at the 
company’s bank Whether these would be covered by the 
authorities given above as their being negotiable instruments. 
IS doubtful, though it may be urged that custom of merchants 
made them negotiable in India bemg dividend warrants as 
suggested by Paget On the footmg of the decision of 
Rowlett, J, m Midland Batik Ltd v. Inland Revenue Com- 
’ missioner (1927) ,2 KB 465 (though this was a case decided 
on the question of revenue stamps) it may be argued that 
though the warrant was not made out in the form of a cheque 
the drawer used same as a cheque and not as a receipt. The 
argument would of course be of doubtful utility The safest 
course under the circumstances for our companies to follow 
would be to issue their dividend warrants in form of cheques. 
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' It has been held by Fmlay, J , in Slingsby v iVestminster 
Bank (1930) ,1KB 173 that the teim “ dividend warrant ” as 
used in the Bills of Exchange Act in England included interest 
warrant and particularly interest warrants issued for pa 3 »- 
m^t of interests m Government stocks The othor point laid 
down here was that if a draft is drawn by an official of the 
bank on his own bank but m case while drawing it he was 
acting as an agent of the Gov^nment the said draft may be' 
a cheque withm the meaning of the Act 

Dividend warrants must be signed by the person to whom 
the dividend is payable because the mere authority to sign 
and endorse cheques does not give the authority to sign divi- 
dend warrants per pio H the dividend warrant is to be signed 
per pio by any agent duly authorised, that fact should be sub- 
xmtted to and approved by the company concerned Dividend 
warrants which are payable to a deceased shareholder should 
be marked for payment by the drawers, le the company 
concerned Formerly it was the practice to issue dividend 
warrants with receipts attached, and it was held that such 
dividend warrants were not cheques as they weie conditional, 
and, therefore, the forged signature of &e payee did not 
protect the banker as m case of a forged endorsement on a 
crossed cheque The aad test here is whether the instruc- 
tions on these dividend warrants m form of cheques aie 
addressed to the banker or the holder If the former is the 
case, the same becomes conditional, but not so m case the 
instmctions are addressed to the holder [Nathan v Ogdens 
(1905), 22 Tunes LR 57] In case of a dividend warrant 
payable to more than one person, the banker would pay same 
on the endorsement of one of the payees Frequently, Arti- 
cles of Association of Jomt-Stock Compames expressly 
provide for tins 

Interest Warrants. — These are issued periodically to 
holders of Consols, Government Loans, Bonds, etc for 
mterest which has fallen due and which tlie holder has to 
cash at the Bank of England or the Reseive Bank of India 
as the case may be There are also mterest warrants issued 
on debentures of Jomt-Stock Compames for mteiest periodi- 
cally fallmg due on money lent by the debenture-holders to 
the company 

Interest warrants for payment of fixed mterests cannot 
be treated on the same footing as dividend warrants as to 
payment of dividend Here ^ the payees must ]om and 
sign befoie tlie banker would pay llie mterest warrant is 
not a cheque, foi the sunple reason that it is drawn by a 
representative of the Bank of England, on otliei officials of 
the same Bank [Allan v. Sun Fire and Life Assuiance Co. 
(1850), 9 CB 574] The mtmrest warrant, therefore, is not 
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susceptible to crossing, or of bdng marked “ not negotiable ” 
Per pro endorsements on these documents are not accepted. 
The prmciple would equally apply, to Interest Warrants 
drawn by the Reserve Bank’s Public Debt Department or 
the bank’s Bankmg Departm^t 

Postal Orders. — Postal orders and postal money orders 
are not cheques for the simple reason that they are (bawn by 
one Post Office on another Post Office They are also gene- 
rally marked “not negotiable”, if these postal orders are 
crossed by Post Office regulations, such crossed postal orders 
are payable only to a bank as if they were crossed cheques 
The banker’s position in collecting these postal orders is 
rather risky There is a Post Office regulation by which the 
Post Office can return a postal order it has paid to the present- 
ing bank, and if it be found irregular, the Post Office can 
deduct the amount covered by the order so returned, from 
any sum payable to the bank, or which may become due m 
the future There is no length of time prescribed within 
which the Post Office authorities can so deduct Here the 
only remedy the banker has, is to debit his customer’s 
account, and in some cases he may stand to lose his money 
if the customer is not a substantial party and does not happen 
to have a credit balance at the time of such deduction by the 
Post Office 

Mutilated Cheques. — ^In case of mutilated cheques, the 
banker’s position is that m case the drawer tore the cheque 
with the mtention of cancellmg same, the bank would suffer 
loss if he pays same thereafter [Scholey v. Ramshottom 
(1810) , 2 Camp 485] In this case the cheque was torn into 
four pieces and.thiown away and new cheque dra\vn which 
was paid The tom cheque was theieafter presented neatly 
pasted though dirty The bank paid same It was held that 
the banker caimot debit his customer for this amount of 
second cheque It appears here that the fact that the cheque 
was dirty and the rents of the lorn cheque were visible 
influenced the ]udgment Thus as a matter of precaution, it is 
customary for bakers to return such cheques unless the 
mutilation is satisfactorily accounted for When the cheque 
is returned the s usual answer is “Cheque mutilated” If. 
however, the cheque is being collected by any banker and 
that banker confinns that the same was tom, or mutilated, 
while 'it was being handed m the collecting bank’s office, it 
would be paid A cheque shghtly torn shoiild not be refused 
on the ground of mutdation Of course, in case of bills of 
exchange sent through post from a distance, there is a custom 
in some places to cut same into two parts for safely m trans- 
mission with a view to send them by separate posts or by two 
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different routes In such cases, the banker pays such bills 
though cut into halves 

Lost Cheques. — A lost cheque stands on the same footing 
as a lost bill of exchange Both the English Bills of Exchange 
Act, Section 69, and our Negotiable Instruments Act, Section 
45 (a) , give the holder of a cheque or a bill, who h^ lost it, 
the n^t to apply to the drawer for a &eih cheque or bill of 
the same tenor, giving security to him with a view to mdem- 
nify him against aU persons whatsoever in case the bill or 
cheque alleged to have been lost should fall into innocent 
hands and the drawer should thereby suffer a loss In case 
the drawer on request refuses to give such a duphcate bill, 
he may be compelled to do so by an action But m case the 
lost bill has ah'eady been paid, &e drawer will not be bound 
to give a duphcate of the lost bill, until the holder guarantees 
him against any future demand and the holder of a lost bill 
cannot claim payment on it if the ongmal has been paid (Ider 
Chandra Dugar v Lachmee Bibee, 15 WH 501). Of course, 
the usual course to be followed by the holder of a lost bill is 
to ask the drawer to stop pa 3 mient as well as to notify the 
other parties thereto 

When a 'cheque is sent through post as a remittance, and 
is lost, the loss would fall on the sender if the cheque wa. 
so sent on his own responsibihty, i e without the authority 
from, or request of, the creditor. This is because tiie Post 
Office IS pnma facie the sender’s ^ent and therefore the 
sender must bear the risk of loss of his remittance If, how- 
ever, remittance was sent through post in accordance ivith 
the mstructions of the creditor, the Post Office becomes the 
creditor’s agent and the loss would naturally fall on the 
creditor otherwise the loss will have to be borne by the 
sender ' \Warwicke v. Noakes (1791) , Pe^, N P.C. 98 ; Nor- 
man V Ricketts (1886), 3 TXH 182] The same rule will 
apply to a dividend warrant IThazrwall v Great Northern 
Railway (1910), 2 KB 509] The request of the cJreditor 
to send such remittance through post must be express, and 
will not be inferred even from the mere fact that through the 
long course of busmess cheques have been sent by post and 
duly acknowledged [PejMwngton v Crossley & Son (1897), 
77 L T. 43 C A ] Of course the sender must take the usual 
precaution whidi an ordmary busmessman is bound to take 
while remitting as for example he should not send an un- 
crossed bearer cheque by post If, however, the creditor saj s 
“ Send my cheque through post crossed as follows ”, and 
describes the crossing, the remitter should see that he strictly 
carries out that instruction tn a Bombay case where an un- 
crossed cheque was taken by a remitter from a bank at 
Ahmednagar on a bank m Bombay and sent by post and lost 
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it was held lhat ( 1 ) sending such a cheque through post did 
not amount to gross or culpable ne^gence, and ( 2 ) that from 
the mere fact that cheques were sent from time to time by 
post m the ordmary course of busmess, it could not be infer- 
red that there was any imphed request from the firm to whom 
the same were sent to do so (Jagjtvandas Jamnadas v The 
Nagar Central Bank, Ltd , 27 Bom LH 226) 

Cheque and Legal Tender. — A cheque, of course, is not 
a legal tender and the creditor is not bound to accept same 
when offered m payment of his claim [Cuhitt v. Gamble 
(1919), 35 T.LII 223]. It is tbus usual to enquire whether 
the creditor will accept pa 3 nnent by cheque m cases where 
the time of payment has been specifically made an essence 
of the contract Once the creditor Avrites to say that he 
prefers payment by a bill or cheque, the tender by bill or 
cheque is absolute The cheque, of course, even if accepted 
m payment ^vlll only amount to a conditional pajment 
[Currie v Mtsa (1875) , L'^R 10 Ex 153 at page 163 , Fehx 
Hadley & Co. v Haddley (1898), 2 Ch 680] ^us the debt 
will only be discharged if the dieque is paid or if the part^ 
to whom the cheque was given failed to obtam payment 
through his own* delay or fault [Cohen v. Hale (1878) , 3 
QBD 371, Bridges v GareU (1870), 5 CP 451] In the 
latter case the debt is taken to have been discharged or paid 
as between the debtor and the creditor from the date when 
the dieque was given [Marreco v Richardson (1908) ,2 KB 
584] 

Where a cheque accepted by the ci editor m paj^- 
, ment of the debt, has been in his possession and is paid by 
the drawee-banker ** m due course ”, the debtor is fully dis- 
charged Tins is so even where payment is made to a peison 
j other than the creditor on loss of the cheque by the creditor 
The payment, however, must have been made by the banker 
in good faith and without notice as to the defective title of 
the holder 


ENDORSEMENTS ON CHEQUES 

The endorsement is defined by Section 15 of the Indian 
Negotiable Instruments Act as “"'^en the maker or holdei 
of *a negotiable instrument signs the same othenvise tlian as 
such maker, for the purpose of negotiation, on the back or 
face thereof, or on a slip of paper annexed thereto, or so signs 
for the same purpose a stamped paper mtended to be com- 
pleted as a negotiable instrument, he is said to endorse the 
same and is called the endorser.” The Enghsh Section 31 
states that "an endorsement means an endorsement com- 
pleted by delivery ”. Section 32 states that the said endorse- 
ment must be written on the bill itself and be signed by the 
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endorser. The simple signature of the endorser on the bill 
rnthout additional words is sufficient. A “regular endorse- 
ment ” is one which vurports to be the endorsement by the 
payee. 

It may be for the purpose of darffication added here that 
an endorser of a negotiable instrument (which of course 
indudes a cheque) by endorsing and ddiveiing same creates 
three legal consequences, viz. (1) transfers the title and 
interests in the document to the endorsee, (2) guarantees 
that ffie document is genuine and that all signahires prior to 
his endorsement on it are genuine, and (3) undertakes that 
m case the instrument is present^ for payment strictly in 
accordance with its tenor and is dishonoured, he would make 
good the loss 

The endorsement, of course, must be of the entire bill, 
and a partial endorsement, Le. one which purports to trans- 
fer a part only of the amount payable on ffie cheque or bill, 
does not operate as a negotiation of the bill Even where 
tile transferor of a cheque or bill, payable to his order, trans- 
fers it for value without aidorsing it, the transfer gives the 
transferee such title as the transferor had in the bill and in 
addition the transferee acquires the right to have the en- 
dorsement of the transferor. The word indorsement has a 
Latin origm bdng derived frcmi the Latin upon and 

“dorsum”, the back As the derivation suggests the usual 
place for an endorsement is the back of the bill, but in c^ase 
the same is placed on its face, that would be legally sufficient, 
so long as the Court was satisfied that the signature was 
so placed with a view to endco'se. If a cheque is made pay- 
able to order, and the payee’s name is misspelt, he may en- 
dorse the bill according to the spellmg in the body of the 
cheque or bill, and thereafter, if he so chooses, add his proper , 
signature If a cheque is made payable to more than one 
pa 3 *ee, or order, all must endorse unless they happen to be 
partners or unless the cheque or bill is made payable to a 
partnership firm. 

Where the space for writing endorsements on the reverse 
of the bill is filled up, a shp is attached on which further 
endorsements are made This shp is known as an allonge. 
When the allonge is pasted, the upper half of the signature is 
vnntten on the orifflnal bill and the lower half on the allonge 

Different Classes of Endorsements. — 

The endorsement may be : — 

(1) Blank, i e. only a signature, 
or (2) Special, eg. Pay to John Smtth or order. 

(Sd.) William Green. 
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or (3) Partial, eg. whore only a part of the amount of the 
bill IS transferred. This does not operate as a 
negotiation of the instrument, but may authorise 
the endorsee to receive pa 3 mient of &e amount 
specified The law lays down that an endorsement 
must relate to the whole instrument 

or (4) Restrictive, i e. (a) where it prohibits further nego- 
tiation, as “Pay to M only”, or (5) restricts tlie 
endorsee to deal with the bill as directed by the 
endorser, as *^Pay to M or order for collection.” 
or (5) Sans Recours, 1 e. where the endorser makes it clear 
that the endorsee, or the subsequent holders, should 
not look to him for payment in case the bill is dis- 
honoured, 1 e if A endorses a bill “ Sans Recours ’ 
to B, and if B agrees to take it with such an endorse- 
ment, he takes it with the understanding that m case 
he (B) fails to recover money from the acceptor, or 
any of the previous endorsers to A, he (B) cannot 
sue A on &e bill In India the words “without 
recourse” are used 

or (6) Conditional, 1 e. where the transf^ of the properly in 
the bill IS made to depend on the fulfilment of the 
specified condition, e g if a bill or cheque is endorsed 
as “ Pay C or Order on arrival of ship MARMORA ” 
the condition accordmg to English law may be dis- 
regarded by the payer and the payment to the en- 
dorsee IS vahd whether the condition has been ful- 
filled or not In India, however, if the drawee 
accepts a bill after it was conditionally endorsed, he 
should respect the condition. 

or (7) Facultative, i.e the endorsem^t waives some of the 
holder’s duties towards the endorser, eg “notice of 
dishonour waived ” (In such a case' a subsequent 
party need not give him such a notice.) 

or (8) Sans fiais, le the endorser does not want any ex- 
pense to be incurred on his account on the bill 

It may be added here that a dieque, originally made pay- 
able to bearer by a special endorsement, can be made payable 
to order to, some particular payee under Section 50 of the 
Negotiable Instruments Act (Forbes, Forbes, Campbell and 
Co V Official Assignee of Bombay, 27 Bom L R 34) . 

Liability of the Endorser. — The habihty of the endorser 
is very completely defined by Section 35 of the Negotiable 
Instruments Act as follows * — 
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“ In the absence of a contract to the contrary, whoever indorses 
and ddivers a negotiable instrument before matonty, without in 
such indorsement, ei^resdy CTnln t^iTig or maikmg condilionaT his 
own habihty, is bonud thereby to every subsequent holder, m case 
of dishonour by the drawee, acceptor or nuiker to compensate such 
holder iox any loss or damage caused to him such didonour, 
provided due notice of dishonour has been given to, or received by, 
such mdorser as hereinafter provided " 

"Every mdorser after dishonour is liable as npon an mstru- 
ment payable on demand ** 

The “Rlngll^h Bills of Exchange Act, Section 55(a), (b) 
and (c) , similarly lays down the liability 

When a cheque is dishonoured the notice of dishonour 
must be given to the endorse to make him liable, otherwise 
he would be rdeased IMohamad Rafi v Muzaffar Hussaxn, 
165 LC 768; AIR (1936), Lah 796]. 

The Banker’s Position as to Endorsement on Cheques. — 
Here the position as described by Section 85 of our Negoti- 
able Instruments Act is simple and dear. It says that 
“Where a cheque payable to order purports to be mdorsed 
by or on behalf of the payee, the drawee is discharged by 
payment in due course” Paymg banker is not responsible 
for a forged endorsement so long as it is regular on the face 
of it The English BiUs of Exchange Act, Section 60, lays 
down the same prmdple, thou^ in a more elaborate 
language, as follows : — 

" \Mien a bill payable to order on demand is drawn on a 
banker, and the banker on whom it is drawn pays the bill m good 
faith and m the ordmaiy course of busmess, it is not mcombent 
on the banker to show tiiat the mdoisement of the payee, or any 
subsequent indorsement was made by or under the authonty of 
the person whose mdors&ient it purports to be, and the banker is 
deemed to have paid the bill m due course, althou^ such mdoise- 
ment has been forged or made without authonty " 

In case of the Indian definition, the drawee of a cheque 
of course means a banker. In the English section, what is 
laid down is that if a bill of exchange drawn on a bankar and 
payable on demand, meaning a cheque, is paid by a banker 
in the regular course of his busmess and in good faith, the 
banker -will not be responsible if the endorsement happens to 
be forged so long as he has taken care to see that the endorse- 
ment “purports to be the endorsement of the payee or 
endorsee ” If a banker pays a cheque after or outside the 
. regular banking hours as announced by him he will be pay- 
mg same outside the usual course of busmess In one case 
where the doois were closed after regular hours but the 
bank paid all who had entered before these hours closed, 
though after the appomted hours, the Court held that the 
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cheque was paid in regular course of business It was fur- 
ther laid down that the bank^ had the right to deal with a 
cheque within a reasonable business margin after their 
advertised time or hours [Baines v. The National Provirunal 
Bank (1927), 96 L JKB. 801]. Section 16(2) of the Negoti- 
able Instruments Act extends the protection under Section 85 
of the Act to the drawee (banker) of a cheque and in case 
of endorsee also, if the signature of the endorsee is not 
genuine (Jagjivandas Jamnadas v. The Nagar Central Bank 
Ltd , 23 Bom L B. 226) . 

It should also be noted that when a dieque is originally 
drawn payable to bearer it remains a bear^ cheque both 
under the English Bills of Exchange Act and the Amendmg 
Negotiable Instruments Act of 1934 of India, notwithstanding 
any endorsement m full or blank appearing thereon and not- 
withstanding siich endorsement purporting to restrict or ex- 
clude further negotiations 

Thus the banker who is called upon to pay a cheque has 
to take care to see that the endorsement is regular b^ore he 
pays same The other requirement is that he should pay 
same m the regular course ^ his busmess If a crossed cheque 
IS presented to the banker with forged endorsem^t and he 
pays same through a banker, he is acting in the regular 
course of his busmess, but if he cashes sudh a cheque for a 
holder who is not a banker, say across the counter, he will 
not be acting m the regular course of his busmess as a banker, 
and, therefore, will not get the protection of this section Of 
course normally a forged endomement gives no title'even to 
a hona fide holder m dub course for value, tihough in case of 
a banker Section 60 of the English BiUs of Exchange Act and 
Section 85 of the Negotiable Instruments Act give due pro- 
tection to the banker as we have noticed above On the 
question of forgery it should be remembered that if a cheque 
IS endorsed to him m blank and the servant of tiie endorser 
who steals it places the name of a third parly over the 
endorser’s signature and sells it, the third party gets a 
good title because signature was genume and not forged and 
^e third party had bona fide pur^ased the cheque for value 
[Bird and Co, London v. Cook and Son (1937), 156 LT. 
415] ' 

As to the question how far the endorsement is regular, 
i e it purports to be the endorsement of the payee, the easiest 
answer is that, as far as possible, the endorsement should be 
m the same spellmg as the payee s name on the cheque. 
However, it, may not be in the same spelling, in the sense ^at 
if a cheque is payable to “John Jones or Order” and the 
endorsement is “ J Jones ”, the banker would be justified in 
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paying because the endorsement purports to be the endorse- 
ment of the payee On the same analogy, if a cheque is made 
payable to “ Messrs Bobmson ** and is endorsed as “ Eobm- 
son and Son”, or “Eobmson Brother” the same would be 
regular, but “ Robinson & Co ” would not be regular, because 
“Messrs. Robinson” signifies a large number of Robinsons. 
Of course, it would be very irregular to draw cheques m 
that form. Again, in India, as w^ as in the Umted King- 
dom, we do not indude our courtesy titles such as “ Mr ” or 
“Esq” or professional designations such as “Dr.” or 
“ Captain ” m our signature Therefore, if a cheque is made 
payable to “ Capt W, Johnson ”, it should not be signed as 
“Capt W. Joh^on”, but only as “W Johnson” On the 
Contment of Europe, the practice to sign as “ Capt W. John- 
son ” is usual In case the banker has good reasons to beheve 
that such an endorsement was placed m, say Germany, or 
France, he may pay the cheque, but otherwise, he should 
dechne to accept such an endorsement In case of Dr W 
Johnson, the signature “ W Johnson, M D ” would be quite 
m order, but “ Dr, W. Johnson ” would not be 

In case of a ]omt-stock company the proper form of sig- 
nature is ; — 

" For the Bombay Tramway Co , Ltd , 

M Sodawaterwalla, 

Secretary " 

But if the signature is placed as : 

' ‘ M Sodart aterwaha. 

Secretary, 

Bombay Tramway Co , Ltd " 

the same would not be the signature of the company, but that 
of the secretary personally, and therefore an endorsement 
such as this on a cheque payable to the Bombay Tramway 
Co , Ltd , should be rejected [Courtawld v Sanders (1867) , 
16 LT (NS) 562] In the above illustrations the Secretary 
signs on behalf of the company by virtue of his office and thus 
in his case no special power of attorney is necessary The 
resolution of his appomtment is sufficient if passed m proper 
form The same remarks would apply m the case of a 
Manager, Agent or Director of a company However, it 
should be remembered that though Mr M Sodawaterw^a, 
the Secretary of the Bombay Tramway Co, Ltd, has by 
virtue of his office as secretary a right to endorse cheques, 
that does not mean that he can delegate his authority to some 
one else The rule of law is that a delegate cannot delegate 
his authority to somebody else, delegatus non potes delegare 
Thus an endorsement such as : 
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'* For the Bombay Tramway Co., Ltd , 

For M Sodawaterwalla, 

Secietaiy, 

■P Kattak ’* 

, 1 • . . 

would be entirely irregular. There is, however a practice 
among bankers to permit certam officials of the bank to sign 
“ •pro Manager ”, but such a signature is entirely irregular, at 
law, and the banks accept it because it happens to be Ihe 
general practice dictated by mutual convemence. 

A cheque drawn payable to the order of Ramchander • 
Govmd, is no doubt accurately endorsed as “ R. Govmd ”, but 
our Indian banks frequently object to such a form Of course, 
when Ramchander Govmd is spdt Ramchandar Govinde it 
would not be paid In case of a mairied woman, the usual 
practice is to sign as “Anna Robinson— wife of WiUiam 
Robinson” If Miss Anna Cook were to marry Wilham 
Robinson and a cheque were given to her m her maiden 
name, she could sign “Anna Robinson, nee Anna Cook.” 

It may be added that the payee’s signature on a receipt 
form will not constitute an endorsement withm the meaning 
of the Bills of Exchange Act, and this is so m spite of the 
fact that the receipt, or instrument bears the statement that 
the payee’s signature on receipt is to operate as an endorse- 
ment, or that no further endorsement was required 

At law an mdorsement msy be made m pencil or in ink 
or by impression of a rubber stamp, provided the 'same is 
placed by the person whose signature it purports to be or 
through his authority. Bankers, however, prefer mdorsements 
in ink and discourage pencil, typewritten or rubber stamp 
indorsements. 

, To make things more explanatory, we append ^e fol- 
lowing tables which wiU give at a glance an idea as to which 
endorsements are regular, irregular, or doubtful 

PAYMENT OF CHEQUES ' 

Unstamped Cheques. — ^Tbe cheque would not be strictly 
legal if it IS not stamped accordmg to the Law of Stamps as 
is provided for m England, but the banker seldom refuses to 
pay such a cheque. What he does is to affix the necessary 
acffiesive stamp, cancel same and charge the stamp m account 
to his own customer ^ He should not deduct it from the money 
he pays to the payee, because, as Sir John Paget m his Law 
of Bariking puts it, “it would be exceedingly arbitrary and 
imwise for a banker to adopt such an extreme course ” In 
Lidia, however, Stamp Duty on cheques has been abohshed, 
hence the question does not arise here 
4 
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INDIVIDUALS 


Payee 

Begnlar 

Endorsement 

1 

Irregnlar 

Endorsement 

J 

Donhtful 

Endorsement 

Bamohandra 

Bhabt^ Esq, 

Bamohandra 

Blmtt 

B. Bhatt 

\ 

' 1 1 1 

Mr. Bamohan^ 
Bhatt or 
Bamohandra 

Bhatt, Esq. 
Bhatt 

Bamohandra Q. 
Bhatt 


Capt S. Faymaater 

S. Faymaater 

Capt. S. Fay- 
master 


DitBanvic Mehta 

Banvn Mdita or 
Bannr Mdita. 

U. D, 

Dr. Banvir Mehta 
Dr. B. Mdita 


J. Mointosh ... 

J, Mointosh 

J.Maolnto9h 


Sister Jane 

Sister Jane 




AGENTS 


Fayee 

Begnlar 

Endorsement 

Irregnlar 

Endorsement 

Donbtfnl 

Endorsement 

Bamofaander 

Govind 

Fer. Fro. Bam- 
ohander Gormd 

(Sd.) Vishnn 
Fant 

Fer Pro Bam- 
ohander 

Govmd 

Fro. Yishnn 

Fant 

(Sd.) Gopal 
Fendse 

For Bamohander 
Govmd 
(Sd.) Yishnn 

9 Fant 

Do. 

Bamohander 

Govind, 

By his 
Attorney, 

(Sd.) Vuhnn 
Fant 



Do, 

For Bamohander 
Govind, 

(Sd.) Yishnn 
Fani^ 

Agent 
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FIRMS 


Payee 

[ 

Regnloc 

Endoteement 

litregnlar. 

Endorsement 

^onhtM 

Endorsement 

Messni Ralli 

Ralh Brothers or 
Balh & Son 

Balh &OtK 

^Ralh 

DOL «a«| 

Per Fro Ralh 

Brotbeie 
(Sd.) Wilham 
Smith 

For Balh Brothers 
(Sd.) WilluSn 
Smith 


Do. 

F &N.Rani 



Do. 

Balh & Balh 

- 

- 

F. Bnstooqi & Co. 

F. Bnsbomji & Go. 

Bnstomji & Co 


F. Biistomji & Bioa 

F. Bnstomji & • 
Broa 

F. Bustomji & Co 
orP. J. Bnstom]] 
& Co 

• 

Misaes Fiatonji 

• 

Fistonji Sisters 
or Hilda Pistonji 
and Bath Fistonji 




MARRIED WOMEN 


Payee 

Regular 

Endorsemedt 

r 

« 

Irregular 

Endorsement 

Donbtfnl 

Endorsement 

« 

Mra A. Bobertson 

Da 

Anns Robertson 

Anna Bobertson 
(Mrs.) Wife of 
John Bobertson 

Mr& Anna 

Bobertson 
J, Bobertson 


Da 

Anna Robertson 
Widow of John 
Bobertson 



Miss Cathenne 

Booth 

(now married) 

Cathenne Roberts 
nee Booth 

1 

( 









Cheques and Documents analogous to Cheques 


53 


EXECUTORS AND ADMINISTRATORS 


1 , 

' Payee 

Begalar 

Endoishment 

Itregalar 

Endorsement 

Donbtfnl 

Endorsement 

1 

D. J. Darnwalla 
(deceased) 

R. N. Eatraob, 

P. M. Davar, - 
Ezeontoia of late 
D. tT, Darnvalla 

6ool Damvalla, 
Tndow of 

D. J. Darnwalla 


Do. 

PorSelfA Go-Exe- 
.ontor of late 

D. J. Dannralla 
(S^ R. N. 
Eatrack 

1 ' 

Per Pra Exeontor 
of late 

D. J. Darnwalla, 
Pro R. N. Xatrack 
(Sd.)B.S. 

VakhariB 


The same in case of 
Adnunisiirators. 




TRUSTEES 


Payee 

Regnlar 

Endorsement 

1 

Irregnlar 

Endorsement 

Donbtfal 

Endorsement 

D. J. Darnwalla 
(deceased) 

R. N. Xatrack, 

P. M. Davar, 
Trustees of late 
D J. DamwaDa 

•’ 1 

Por Self and Co* 
Trnstees of late 
D. J. Darnwalla 
(Sd.) R. N. 
Elatraok 


Do 

a 

Por Pro 

The Trustees of 
D J Darnwalla 
•(Sd.) R N. 
Eatraok 



Inregiilar Cheques.— With reference to the payment of 
cheques, the position of the banker is that the cheque is a 
mandate. , or command on the banker from his customer, to 
pay the amount mentioned m the cheque, so long as there is 
sufficient b^ance to the credit of the customer’s account to 
warrant such payment and the cheque is a regulair document. 
A cheque'would not be regular if it is drawn m an ambiguous 
form, or where the' signature of the drawer or endorser is not 
regular, or the dieque es^bits signs of havmg been tampered 
with in any way. 
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In case of the forged indorsement, which is regular to 
all outward appearances, if the banker bona fide the 
cheque drawn by his customer, he is not liable because under 
Section 60 of the Act it is not for him to ^ow that 

the mdorsement was made by, or under the authority of, 
the person whose mdorsement it purports to be. Our hadian 
Section 85 of Negotiable instrum^ts Act, 1881, in such cases 
lays down that “ the drawee (banker) is discharged by pay- 
ment in due course ’’ (SuUemati Hussein v. The New Orient 
Bank, 15 Bom LH 267). In returmng such a cheque care 
riiould be taken not to say anything which is directly or 
mdirectly hkriy to reflect on the drawer’s finanmal position, 
but simply to say " Cheque irregular, requires confirmation ’’ 
(Flack V London and South Western Bank, 31 Times LJL 
334). In B Liggett LtverpooL Ltd. v. Barclays Bank, Ltd. 
(1928) , 1 K.B 49, where a cheque drawn in favour of trade 
creditors of the company was signed by one director, instead 
of iwo as arranged, and even paid, it was hrid that tiiey acted 
with neghgence, though as the liabilities of the company had 
not increased by this neghgence, the bank was protected on 
equitable grounds and were entitled to stand in place of 
creditors whom they had paid. 

_ Of_course, the banka* has to be protected, and it is in 
the interest, both of himsrif and his own customer, to see 
that he does not take any unusual risk in paying the cheque. 
The case where he would be entitled to refuse pajment on 
the ground of the cheque being “irregular”, o&er than 
irregular signature of the drawer, is where the cheque is a 
stale, or post-dated cheque, or where the sum eicpressed in 
words differs from that expressed in figures, or the endorse- 
ment is not regular. A banker also is not bound to honour 
an undated cheque IGriffiths v. Dalton (1940), 2 K£. 264: 
(1940), W.N. 227]. 

Stopping of Cheques. — The stopping of a cheque is a 
mandate on the banker from his customer on the same foot- 
mg as the cheque when drawn on a banker is a mandate 
from his customer to pay same. It was hrid in Syd Moham- 
mad Yakuh V. Imperial Bank of India (1940), 2 Cal. 578, that 
a bank which has neghgently paid a cheque notwithstandmg 
countermand of payment by customer, cannot debit the 
customer’s account In one other recent case where the bank 
by an error dishonoured a cheque and returned same with 
the remark “ Not Sufficient ”, a defence of qualified privilege 
was taken but the bank lost and had to pay^ damages to tiie 
customer [Davidson v. Barclays Bank (1940), All. E. Rep. 
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However, this mandate from the customer ordering the 
banker to stop his cheque operates only if it reaches the latter 
before the amount is actually paid out In one case it was 
held that the fact that the cashier actually counted out the 
notes and led them across the counter amoimted to payment. 
This was the famous case of Chambers v Mdler (1862), 13 
CB.NS. 125 where after so countmg out and placing the 
notes on the coimter the cashier discovered that &e account 
of the drawer was overdrawn and hence demanded tbe 
money back. It was hdd here that the property in the notes 
and money had passed from the banker to the buyer of^the 
cheque and hence he could not recov^ same back 

When the banker receives a telegram purporting to have 
come from his customer he would be qmte justified m case 
he had doubts to postpone the honourmg of the cheque, 
pending enquiry. He should, however, be cautious because 
m case he pays the cheque m ^ite of the telegram he may be 
liable to make good that amount In all these cases the best 
course is to be gmded by previous course of business with 
the said customer and the common practice of bankers m the 
particular district [Westminster Bank Ltd. v. Hilton (1926), 
WN. 332; Courtis v. London City and Midland Bank Ltd. 
(1908), 1 K.B. 293]. Only the drawer of a* cheque can make 
an effective coimtermand of pajmient. Therefore, if the 
banker is advised by the holder of a cheque that he has lost 
the cheque the holder should be requested by the banker to 
approach the drawer and obtam written instructions counter- 
manding payment of the lost cheque If in the meantime the 
lost cheque is presented the banker must make very minute 
inquiries into the presenter’s ’'title > before paying it. The 
better course open to the banker would be to postpone pay- 
ment as m case of a stop by telegram mentioned above 

The other cases where he must stop payment are where 
he has a notice of an available act of bankruptcy of his 
customer, or that of his death, or msamty. Here questions 
may arise whether a communication amounted to a counter- 
mand or also whether the countermand was received in time. 
These are of course questions of fact. In one case it was 
held that the customer must give correct particulars of the 
dieque that the bmik may not be misled [Westminster Bank 
V. HUton (1926) , W N. 332 ; Courtis v. London City and Mid- 
land Bank, Ltd. (1908), 1 KB 293]. In case of a company, 
the banker should stop pajonent where he gets notice of 
the company having gone mto hquidahon ; or where he gets 
notice that the cheque drawn by his customer is not against 
his personal account, but against^ the funds that are in trust 
for personal use. In the last case, he must be very cautious 
before honouring the cheque, because trust funds are very 
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zealously piotected by Courts of Law and the banker may 
have to make good the loss m case trust momes so drawn are 
misappropriated If a customer’s personal accoimt happens 
to be overdrawn and on bemg a^ed for a settlement, he 
draws a cheque on a trust account of which he is a trustee 
and pays mto his personal account, the banker is put on 
enquiry. 

Of course, when the Garnishee Order has been served 
upon him and the balance at the medit of the current account 
is attached, the banker cannot possibly honour a cheque 
diawn on that account Where a cheque drawn on a branch 
was stopped but the payee presented it at some other branch 
of the bank and received an advance on it which was given 
in goo'd faith it was held that the bank was entitled to lecover 
the advance on the cheque [London Provincial and S. W. 
iBank v Buszard (1918), 35 TLB 142]. 

Liability re: Irregular Dishonour. — Before refusing a 
cheque on^the giound of customer’s credit not being sufiScienl^ 
or with the remarks such as “ insufficient fimds ”, the banker 
should be very careful, as here he would be running gieat 
risks if the step taken by him were to prove to be erroneous. 
If the customer happens to be a business man, the position 
would be woise and the banker would be mulct^ with heavy 
damages, because the credit of a business man is a ddicate 
and valuable possession Here the principle applicable to 
damage would be ” smaller the dieque, greater the damage ”, 
because it is obvious tliat dishonoinr of a cheque for a very 
large amount would not damage the credit and standing of a 
customer to the extent of a cheque for a veiy small amount 
In this connection Section 31 of our Negotiable Instruments 
Act, 1881, IS mterestmg It lays down that “the drawee of 
a cheque havmg sufficient funds of the drawm: in his hands, 
properly apphcable to the payment of such cheque, must pay 
the cheque when duly required so to do, and, m default of 
such^paj^ment, must compensate the drawer for any loss or 
damage caused by such default ” Here the law is so strict 
in case of the drawee that it has been held m Rohn v Steward 
(1854), 14 CB 595 that even though the default arose 
tlwough madveitence, and m fact the cheque was subse- 
quently paid, the court will not award merely nommal 
damages, because the discredit and mjury to the person whose 
cheque is refused was of a very serious nature This would 
be the' case even though the customer’s account was over- 
diawn, if the banker had agreed to pay his cheques on an 
pveidiaft unthm certam limits [Fleming v. Bank of New 
Zfialdiid (1900), AC. 577]. In case, however, where the 
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customer is not a trader 'unless he proves special damages, 
nommal damages will be allowed [Gibbons v. Westminster 
Bank Ltd. (1939), 2 K.B 882]. 

Of course, this right of a customer against his banker of 
gettmg his cheques or mandates, honoured is against the bank 
,head oiSce, or 'the branch where he happens to mamtain a 
current account The customer, for example, cannot insist 
on a cheque drawn on the head ofSce to be cashed by a 
branch, or 'vice versa, without havmg arranged previoudy.' 
It may be added that whatever habihty the banker may mcur 
here, will be confined to his own customer, and the third 
parties (particularly holders), have no recourse against the 
banker for non-payment of the cheque. 

Usual Answers on Non-payment. — ^The usual answers 
given m case of non-payment of cheques are : — 

(z) E I (Endorsement Inegalax) 

(2) W & F ‘ D (Wnting and figures differ) 

(3) R D (Refer to drawer) 

(4) N S (Not sufficient funds) 

(5) N, A (No Account) 

(6) Requires confirmation (vernacular signature) 

(7) E N C (Effects not cleared Please present again tomorrow) 

(8) Not arranged for ' 

i ncomplete 

(9) Drawer’s signature differs 

required 

mutilated 

(10) Cheque is . post-dated 

out-of-date 

(11) D D (Drawer deceased) 

(12) Payment stopped by drawer 

(13) Irregularly drawn 

The remark “No accoimt” is the most dangerous if 
passed tlirough an error It would mean that the customer 
was a cheat, who drew cheques on a banlc m which he had no 
accoimt On the question of “Not sufficient funds”, jhe 
important Court of Appeal case is Frost v. London Jmnt 
Stock Bank (1906), 22 TLR 760 In ca^ where the en- 
dorsement IS forged, though the banker is justified m return- 
mg a cheque with the remark • ** Endorsement false ’, he 
should avoid taking this nsk. According to the Counal of 
Ihe Institute of Bankers, it would be judicious to state ^tead 
“Endorsement requires verification”. If a cheque is pre- 
sented throu^ the post, ’the same should be returned at the 
dose of the day, or the next day; if received through locd 
exchange, or provincial town, bdore the dose of the day of 
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presentation. In case a crossed dieque is offered over the 
counter, the answer whether the same is to he paid or not 
should be given immediatdy. 

It may be added that the banker usually maintain?^ what 
IS called a “ Stop Register ” m which the notices of coimter- 
mand are entered, properly describing the cheque which is 
sought to be stopped and it is also the duty of the banker to 
inform other branch offices of this countermand of payment 
in, the mterest of his own customer and with a view to avoid 
unnecessary unpleasantness with hun 

DUTY OF BANK RE : PAYMENT OP CHEQUES 

As previously stated it is the duty of the banker to pay 
cheques properly drawn by his customer provided he h^ 
sufficient funds of his customer m current accoimt to meet 
them In case the banker dishonours such cheques in spite 
of sufficient funds of the customer the banker is hable m 
damages for breach of the banker’s unphed contract to 
honour such cheques The banker is liable for non-payment 
of such cheques if although there are insufficient funds of 
the customer m current account he has otherwise contracted 
to honour them as for example by an arrangement willi his 
custom'er for an overdraft or by a direct promise to pay the 
cheque. 

The banker is also liable if he dishonours a cheque where 
he has misled the customer into behevmg that there were 
sufficient funds to meet the cheque. Jn Holtowd v Manchester 
& Liverpool District Banking Co (1909), 25 TLR 386, it 
was held that entries by a baiiker in his customer’s pass-book, 
although they are subject to adjustment, are pthma facie 
evidence against the banker of the amount to the creffit of 
the customer’s account and the customer who draws a cheque 
relying on such entries can recover damages, m absence of 
fraud, for dishonour of such a cheque The customer’s right 
of action m such a case is not upon the cheque itsdf but is 
either for negligence of the banker or for damages for breach 
of Ranker’s imphed contract to honour cheques The cheque 
m^uch cases must be drawn or mdorsed m favour of a third 
party and presented by the holder and not by the customer 
himself [Kinlan v Ulster Bank (1928), IrR 171]. 

The amount of damages will vary accordmg to whether 
the customer is a trader or not. Where the customer is a 
trader the bank^ ivill be liable m general damages on the 
basis of mjury to his commercial credit and the customer 
need not show actual loss to himself hi such cases the dis- 
honour would amount to m effect defamation [Rolin v. 
Steward (1854), 14 C.B. 595]. l^e customer here may also 
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ctaiin, m addition, special damage for actual loss if he can 
prove it IFleming v. Bank of New Zealand (1900), A.C. 577; 
83 LT. 1]. Where the customer is not a trader he will be 
entitled to dnly nominal damages unless he can prove special 
damage such as loss occasioned by mabihty to fulfil a pending 
deal caused by loss of credit owmg to dishonour of the cheque 
[Gibbons v. Westminster Bank (1939) , 2 K.B. 882]. 

A banker can, however, dose his customer’s account on 
givmg him reasonable notice. This is so even though the 
account ^ows a credit balance unless there is some special 
stipulation to the contrary. 

It may be noted that the banker’s responsibihty m con- 
nection with cheques is not to the payee but merdy towards 
the customer. This is because there is^no privily of contract 
between the banker and the payee 

PAVMBTvrr OF CHEQUES IN BANKRUPTCY 

Insolvency in India and England. — In connection with 
bankruptcy m Eng land a receiving order is passed m the first 
instance on the creditor’s petition and after the petition is 
heard, a second order known as the Adjudication Order is 
passed In India, Adjudication Order is passed immediately 
after the hearing of fhe petition, on which the property of Ihe 
debtor vests in the Official Aissignee. In England an insolvent 
who has been adjudicated is known as a bankrupt and his 
affairs are said to be m bankruptcy, hi India he is called an 
insolvent all throughout and no distmction is made in his 
designation before and after adjudication. 

In tbi,<g connection it may be interesting to note that in 
case of an msolvent person, le. a person iSho has more 
liahibtip's assets, the Bankruptcy Act in England and the 
Insolvency Act of India a ims at protecting him from his credi- 
tors He has, therefore, to file a petition and prove to the 
satisfaction of the Bankruptcy Court that his insolvency was 
bro ught about through misfortune and that he had not hved 
extravagantly or traded m a speculative manner. If, how- 
ever, he does not petition, and his creditors are afraid that 
he may run throu^ the assets he still possesses, they have 
a < right to a petition in the Bankruptcy Court to have 
him declared a bankrupt and to take away from him all his 
assets with a view to distribute them amongst his creditors. 
Before the Court would take action, the Court requires lO 
be satisfied that the debtor has committed an available act 
of bankruptcy, 1 e. such an act as would satisfy the Court 
fiiat fie was a bankrupt. The act of bankruptcy may be ^^y 
of the following, viz. whm the debtor (1) leaves Britiw 
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India with a view to defeat or delay his creditors, (2) trans- 
fers all his property to a trustee for the benefit of his credi- 
tors, (3) gives fraudulent preference' to any creditor by 
paying him in full and thereby depriving olher' creditors of 
their right of receiving their money, (4) fails to, pay when 
his property has been attached for non-payment of a debt 
for twenty-one days and more, (5) fraudulently transfers > 
his property to someone with a view to defraud or defeat 
his creditors, or (6) when a creditor who has obtamed a 
decree gives a notice called an “Insolvency Notice” calling 
upon the debtor to pay the decree and warnmg him that non- 
payment would be treated as an act of Insolvency after eight 
days. 

The banker in England has to stop payment of all 
cheques for at least three months from the date on which such 
an act was committed on heaiing of the commission of one of 
these acts This is because within three months of commis- 
sion of this act, any creditor can go and lodge a petition to 
have him declared a bankrupt, m winch case the bankruptcy 
would commence from the date on which the said act of 
bankiuptcy was committed The result is that, the banker 
will have to accoimt to the Trustee m Bankruptcy m England, 
for the whole balance which stood to the credit of the custo- 
mer on the date on which the act of bankruptcy, on winch 
the petition was based, was committed In England the Bank- 
ruptcy Act of 1914, Section 45, protects the banker m one 
regard, viz that even though an act of bankruptcy was com- 
mitted, but if the banker did not know of it at Uie time he 
pays a cheque of his customer m the regular course of busi- 
ness, he would not be accountable for it to the trustee m 
bankruptcy 

Over and above this. Section 46 of liie En^sh Bank- 
ruptcy Act of 1914 talces the protection even a step furtlier, 
and enacts that a payment of money to a person subsequently 
adjudged bankrupt, or to a person daiming through an assign- 
ment from him, shall be a good discharge, if the payment is 
made before the date of the presentation of a bankruptcy 
petition and m the ordinary course of'busmess, or otheiwise 
bona fide Thus, m Section 45, the banker m England is 
protected until he has a notice of “ an available act of bank- 
ruptcy ”, whereas m Section 46 it is notice of “ the presenta- 
tion of a bankruptcy petition” It is considered that Ihe 
^ words “to a person claimmg by assignment from him” do 
not apply to cheques, and therefore the best course which a 
banker can adopt for safety, is to mfoim his customer, as 
soon as he receives notice of an available act of bankruptcy, 
that he can pay only those cheques made payable to the 
customer himself. 
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The Man law is not so stringent hwause liere the notice 
of the nresentation of the petition, not that of an act of insol- 
vew, plSes the burden on the banker of stopping payment 

This point has been dedt with m some detail m'the 
Chapter on Insolvency. 


CROSSED CHEQUES ' 

■ Generd and Special Cros^g.-A isrossed cheque' is a 
cheque across the face of which 

are drawn with or without the words and* Co , or a^ 
abbreviation thereof, or some otiier words, the effect of which 
IS that the banker on whom it is drawn shall not pay same 
otherwise than to a banker. A cheque may be crossed gene- 
rally or specially. , 

When a is crossed generally it bears two paralld 

tnpg without any words or with the words ‘ and Co. , or ite 
abbreviation (Sec 123 of Negotiable Instruments Act) . It 
should be noted that a crossing is operative only on a (Aeque 
and a postal order If a bill of exchange other than a cheque 
IS crossed the crossmg is moperative and the acceptor or party 
can pay same to any person even thou^ that person is 
not a banker. 


A cheque is, -on the other hand, said to be crossed 
specially where it bears across its face an addition of the 
wflTTio of a banker, either with or without the words “not 
negotiable” (Sec 124 of Negotiable Instruments Act). 

When a cheque as'origmally issued is uncrossed, it is per- 
missible to the holder to cross it generally or specially. He 
can add &e words “ not negotiable ” to the crossing. Where 
a ^eque is crossed speaally, the banker to whom it is so 
crossed may again cross it specially to another banker or his' 
agent for collection 

> Banker's Duty.— In the case of these crossed cheques, it 

is the duty of the paymg banker to see that the cheque is paid 
only to a banker ; o&erwise he would not be deemed to have 
made the payment m due course Where a banker makes 
' such an irregular paymCT;t, le. pays a crossed cheque to a 
person other than a banker, or m case of specially crossed 
cheque he pays it to a party otiier than the be^er mentioned 
in the crossmg, hd would be responsible to the drawer for 
any loss the drawer may sustain. At the same tune, where 
the cheque is presented for payment which does not at the 
tune of payment appear to be crossed, or to have had a cross-^ 
ing which has been obhterated, or to have been added to or 
altered otherwise than as authorised by the Act^ the banker 
paying the cheque m good jaxth and without negligence . gViall 
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not be responsible, or incur any babibty, nor shall the pay- 
ment be questioned by reason of the cheque 'having been 
crossed, or of crossmg haying been obhterated or having been 
added to, or altered othmvise than as authorised by the Act 
and of payment having been made oth^r^e than to a banker 
(Sec. 79, Bills of Exchange Act ; Sec. 89, Negotiable bostru- 
ments Act) On the same pnnaple if a banker receives 
payment of a crossed cheque on behalf of a customer, m good . 
faith and without neghgence m the regular course of busmess, 
he s hall not mcur any habihly to the owner of the cheque 
m case the holder’s title to the cheque proves defective. If, 
however, the crossing is obhterated, or is of a nature which 
cannot be noticed, and the banker pays the cheque m good 
faith he would be protected 

As regards “payment m due course” it has been held 
where the purchaser of the property of a company sold by the 
Official Liquidator issued a crossed cheque for Ihe sale price 
in favour of the Official Liquidator who mduced the bank 
to pay the cheque to him m person across the counter and 
then misappiopriated the amount, that the bank was hable 
a^it had committed breach of a statutory duty and was negli- 
gent m paymg to the Official Liqmdator direct over the 
counter IMadras Provincial Co-operative Bank Ltd v. South 
Indian Match Factory Ltd (1944), Mad 328] 

If a cheque is crossed to two different branches of a bank, 
it would be considered as a crossmg to a single bank, as the 
branches of a bank would not constitute two separate or 
distmct banks It may also be noted that when a cheque is 
crossed generally, it may be altered to a special crossing, but 
a special crossmg cannot either be altered or be made general 
crossmg without the consent and the signature of the drawer 
(Secs. 55 and 123-31, Negotiable Instruments Act) . 

“ Not Negotiable ” Crossing. — ^In cases of cheques crossed 
“generally” or “specially”, and bearing m either case the 
words “not negotiable ”, 'their position would be that such 
instruments shall not have, and iffiall not be capable of giving, 
a better title to the holder than that which the person from 
whom they were taken had (Sec 130, Negotiable Instruments 
Act) . The effect of a “ not negotiable ” crossing is to deprive 
the instrument of the special advantage which a negotiable 
instrument as such enjoys The special advantage is, as we 
have seen, that the holder in due course of a negotiable 
instrument who receives it m good faith, complete and regular 
on the face of it, and without any notice as to defect m title 
of a pievious holder receives it free from all defects in title 
of a previous holder. 
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An instrument crossed “ not negotiable ” may of course 
be indorsed any number of times as far as its transferability 
is concerned. Lord Halsbury in Laws of England says that 
“the ^ect of adding the words *not negotiable* to a cheque 
is not to impede transfer, but 'to perpetuate in the hands of 
any transferee whatever defect or infirmity of title may afiEect 
the person who fia^ transferred the cheque with those words 
on it.” 

Forms of Crossing. — 


I 


2 


& Co 


3 


& Company 


4 Not Negohable 

& Co 


5 


Not Negotiable 

4 


Central Bank of India, Ltd 


'Central Bank of India, Ltd 


Central Bank of India, Ltd 
Not Negotiable 


Central Bank of India, Ltd 
Not Negotiable • 


10 


Remitted to the " B " Bank, Ltd . 
by the " C ’* Bank for collection 


the cheque The St fiw ^ ac“ss 

The last five are “ specitd general " crossings. 
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Crossing a Material Part of the Cheque. — The crossing is 
a material part of the cheque, and, therefore, it cannot be obh- 
terated or removed by a hold^ (Sec. 78 of the English Bills 
of Exchange Act) The only person who could cancel the 
crossmg is the drawer, which he usually does by writing the 
vwprds “ Pay cash ” followed by the signature of the drawer. 

It should be noted here that if m this case a fraudulent person 
were to write “Fay cash” at the same time forgmg the 
drawer’s imtials, the paying banker is not protected H the , 
obhteration of the crossmg is such that on a reasonable 
examination of the crossmg the same is not apparent, the 
banker would be protected Wrongful obhteration of the 
crossmg as well as any other alteration of a material character 
by the holder would invalidate it (Gour Chandra Das v. 
Prasana Kumar Chandra^ 33 CaL 812) The law is that the 
holder can make an uncrossed cheque a blank, or a specially 
crossed cheque In short, the crossing may make the en- 
cashment of the cheque more difficult. 

Account Payee. — Cheques are frequently crossed “Ac- 
count payee ”, but such a direction does not bmd the paymg 
banker who may ignore same, though m actual practice the 
banker who collects such a cheque does see that the mstruc- 
tion is earned out The bank^ who pays a cheque, of course, 
is not concerned with it as tiie banker receiving the money 
IS concerned with the directions as to how the money is to 
be dealt with [Akrokem (Atlantic) Mines Ltd v. Economic 
Bank (1904), 2 KB 465 at p 472; Morrison v. London 
County and Westminster Bank (1914) ,3KB 356 , National 
Bank v. Silke (1891) , Q B 435 at p 439] A cheque bearmg 
the words “ not negotiable ” without the two paralld hnes is 
not a crossed cheque, and th^efore, the paying banker need 
not insist on its bemg presented through a barker. 

It is the custom of banks to impress rubber stamps on 
cheques passmg through their hands for collection Ihis is 
done as a convement method for identification, particularly 
when they pass through the Clearmg House When the 
cheque so impressed has already a special crossmg, these rub- 
ber stamps do not operate as crossmg. Double crossmg by 
ordmary mdividuals is not permitted , Even in case of 
bankers the double crossmg is penmssible only where it is 
shown that the second crossmg was placed by the collecting 
bankei for the purpose of the Clearmg House (Sec 79 of the 
Enghsh Bills of Exchange Act ; Sec 125 of Negotiable Instru- 
ments Act) In cases where cheques are crossed to the 
branch office as well as the head office of the same bank, or 
two of its branches that would not, according to Sir John 
Paget, fall within the meamng of Section 79, as that would 
not constitute a double crossmg on the ground that the head 
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+ 1,0 tranches tiaTra up one bank. The question is, 
wlva^ot^ to^me doubt, though m EngW the practice 
rf ttossiig m this fashion does not seem to be uncommon. 

masking of cheques 

■ With regard to the marking of chequ^ the question^ 

be discussed^ from three standpoints, viz. ( 1 ) the mailing at 
the i r*^*^"***^ of the customer, ( 2 ) the marking as be^een a 
a tajte. and ( 3 ) ^ marbng at aeins l^rf 
a^lder or payee. Such cheques are called marked 
dieq^^> or “?e^ed cheques”. 

mg may be done m various forms, e g. by marldng the cheque 
Approved” or “good”, or by imtialmg the cheque. 

Lord Halsbury, in Laws of EnglaTid, stetes : Occa- 
sionally cheques are marked or certified by the bankers on 
whom they are drawn. Doing so does not convert the i^awkar 
into an acceptor or make'him liable on the instrun^t, out it 
does constitute a representation by hmi on which he may be 
held hable, that the cheque will be paid as drawn if presented 
within a reasonable time. The eSept on the cheque is to ^ve 
* it additi onal currenigr by showu^ on its -face that it was 
drawn m good faith on funds sufiBment to meet its payment 
and by adding to the credit of the drawer the credit of the 
liantrpr on whom it IS drawn ” [See also Gadeu v. Weiofound- 
lond Sawngs Bank, (1899) AC. 281; Imperiol Bank of 
'Canada v. Bank of Hamilton, (1903) A.C. 49 at p. 55]. 


Maildi^ for Customers.-*- 

(1) The object with which marking is done is with a 
view "to ascertam whether the customer has sufficient funds 
with ffie banker to be able to get the cheque honoured If 
the cheque is marked at the instance of a drawer or the 
customer, it is qmte dear that ihe drawer will have no right 
of countermanding payment, which, of course, simplifies the 
question. Sm John Paget, m his Law of Banking says : — 

, “The object and effect of a banker’s marking of cheques 
at the instance of the customer has beoi stated by the Pnvy 
Council to be to further remedy the ready acceptance of the 
instrument by affording evidence on the face of it that it is 
drawn m good faith, and that tiiere are funds sufficient and ' 
available to meet' it and as adding tiie credit of the drawee 
bank to that of the drawer.” 

The prmcipal danger in case of marking of a cheque by 
a banker anses from the fact that after a' cheque is marTrofl 
the drawer of it may countermand payment, which he has 
every right to do m the second and tiurd instances cited aboye, 
and the bankei may be put in an awkward position as he has 
5 
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to indenmify the parly for whom he marked, in case an 
innocent thr^ party takes the cheque rdymg on such a mark- 
ing If, however, the marking was done at ^e request of the 
customer, the position is simphfied because, as we saw above, 
the drawer cannot countermand without holdmg himself 
liable to indemnify the banker for any loss he sufEers throu^ 
his having marked the cheque, the payment of which is now 
stopped British Bankers have such a prqudice against 
marking that even in case of a request from a customer to 
mark ^ cheque th^ induce bun to take theur own draft 
instead 

In a Privy Council case recently decided it was held that 
marking or certificating of a post-dated cheque as good for 
payment by the manager of a bank was not an acceptance 
■wiihm the meaning of the English or Indian Act or the com- 
mon lavr. It was ^o held that there was no custom amongst 
bankers in India to that efiect Th^efore the endorsee of 
such a cheque had no remedy m law against the drawee 
banker. It was also held that the manager’s ostenrible autho- 
rity did not extend to cover the certifying of post-dated 
cheques [Bank of Baroda Ltd v. Punjab National Bank Ltd., 
(1944) W.N. 149]. 

In case of a cheque marked or certified by the banker 
at the request of the drawer, tbe banker can retain money 
to meet such a cheque and dishonour any cheques presented 
subsequently if the balance remaining, after providing for the 
marked or certified cheque, is insufficient to cover these 
subsequent cheques 

IVIarldng between Bankers — Constructive Payment — 

(2) The marking between bankers has been legally 
recognised m England as a custom of bankers by which such 
a marking is construed as a promise or undertaking to pay. 
It is, hov/ever, doubtful as to whether a customer can counter- 
mand payment after a banker has marked a cheque for 
another banker. The authorities seem to be confiicting on 
this point though, of course, the right of the customer to 
countermand payment previous to such a marking is clearly 
acknowledged 

In one case, In re Beaumont v. Ewhanks, (1902) 1 Ch 
889. Justice Buckley called such a marking “constructive 
pajnnent”. His Lordship said: “He (Vice-Chancellor 
Stewart) must have so decided either because the cheque was 
constructively paid, the bankers havmg substantially said they 
would pay so that the pajmient constructively related back to 
the date of payment or because the bankers had m effect said, 
'The account is in credit, and we will hold enough of the 
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balance to satisfy the cheque subject to the signature being 
^own to be genuine If the view eiqpressed, viz. iliat such a 
marking constitutes a constructive payment, is correct, then, 
of course, the customers right to countermand after such an 
operation is complete, is lost. In Goodwin v. Roharts, L.R. 
10, Ex. 351,. is was laid down that “a custom has grown up 
-among bankers of marking cheques as good for tiie purpose 
of dearance by which they become bound to one another.” It 
would thus be seen that the position of a banker marking 
for a banker is considered to be qmte distmct from that d 
a banker markmg for his customer, though, of course, how 
far the decision would be uphdd m future is doubtful With 
regard to constructive paymenl^ Sir John Paget (Law of 
Banking) says : “ In this as m some other similar cases, the 
banker’s conception of paym^t would not comcide with the 
legal. A court would n^alliably dedme to recognize as pay- 
ment an operation expressly designed to give currency to a 
cheque, and performed before its issue.” 

These remarks of Sir John Pafet are based upon the 
ongmal mtention and meaning of markmg which is, as we 
have seen, to make sure that the cheque will be duly paid 
because the drawer has ample funds, and thereby it becomes 
more acceptable and readily transferable from hand to hand 

Marking for a Holder. — 

(3) The third case of a holder or payee presenting a 
cheque to the banker and gettmg it marked is not qmte un- 
common in India, though it is not much prevalent m England, 
but the practice stiU prevails largdy m America. Such a 
marking would constitute nothing more than an mtimation 
that at the time of marking the banker had a sufficient balance 
to the credit of Ihe ^awer and that there is no appropriation 
by the banker (See’ Pnnee v. Oriental Bank Corporation, 3 
A.C. at p. 331). If the cheque was presented for payment, 
but for some reason the bank instead of paying the amoimt 
marked it, the conclusion would be the same [In re 
Beaumont, (1902) 1 Ch. at p. 895]. 

COLLECTION OF CHEQUES 

Collection of cheques presented by his customer drawn 
upon other banks forms one of the most important functions 
of a modem banker. The banker here acts as what is known 
as an agent for collection, and m connection with his duties is 
bound to use reasonable skill, care and dihgence If any loss 
is suffered by the customer through the neghgence of the 
banker in this regard, the banker wcluld make good the loss 
.It is, therefore, the duty of a banker collecting a cheque to 
' carefully examme the endorsements, and to see whether they 
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are regular, otherwise he might be hdd guilly of neghgence' 
[BaviTis and Sims v. London and South-Western Bank, 
(1900) 1 QB. 170]. 

Accordmg to Section 82 of the English BiQs of Exchai^e 
Act, 1882, “ where^ a banker m good fmth and without ne^- 
gence receives payment for a customer of a cheque crossed 
generally or specially to himself, and the customer has no 
title or a defective title thereto, the banker shall not mcur 
any habihly to Ike true owner of &e cheque by reason only 
of havmg received such payment (The correspondmg sec- 
tion IS 131 of the Negotiable Instruments Act ) This section 
no doubt gives ample protection in the normal circumstances 
to the banker who collects cheques on behalf of his customeis 
so long as the cheque happens to be' crossed generally or 
specially to himself when he receives it It will not do if the 
cheque was received uncrossed and the banker pints the 
crossing himselE 

However, m old dec^ions it was hdd that in order to get 
the protection of this section, a banker should act purdy as 
an agent for collection and n^ as a holder m due course, i.e. 
should not buy up the cheque hims^ It was hdd m one 
case, VIZ Capital and Counties Bank v. Gordon, (1903) A C 
240, that where a banker first credited the amount of the 
cheque he was asked to coUect and then collected, he is to be 
treated not as an agent for collection, but as a holder for 
value and therefore he cannot get the protection of Section 
82 of the Bills of Exchange Act In other words, under the 
law, as m force 'at that time, it was necessary, m order to be 
entitled to take the position of an agent for collection,' to 
collect the cheque first and then* subsequently to credit the 
customer. This position created a great stir amongst bankers 
in England whose practice was for the purpose of book-keep- 
ing facility, to credit the customer iminediatdy on receipt 
of a cheque for collection and then send it to the Clearing 
House for collection. The Central Association of Bankers m 
England, therefore, mtroduced a Bill mto Parhament nal1«^ 
“Bills of Exchange” (Crossed Cheques) Act, 1906, which 
runs as follows • — 

*' A banker receives payment of a crossed cheque for a customer 
within the meanmg of Section 82 of the Bills of Exchange Act. 
1S82, notwithstanding that he credits tiie customer’s account with 
the amount of the cheque before zeccivmg payment thereof ” 

In India, however, such a practice does not prevail, le. 
the practice is to collect first and then to credit, and there- 
fore, no action was for a long number of years thought to be 
necessary However, in the year 1922 the Government of 
India brought the Negotiable Instruments Act m hne with 
the Bills of Exchange (Crossed Cheques) Act of En glantl by 
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pacing a special amending Bill m the terms given above The 
rei^t of this, both m In^a and England, is that if a banker* 
receives a crossed cheque for collection he 'wiU be protected 
tmder Section 82 of Bills of Ebcchange Act, 1882, as well as 
Section 131 of Negotiable Instruments Act, 1881, as an agent 
for collection whe&er he first credits and then collects or first 
collects and then credits the cheque, so far as he acts ( 1 ) in 
good faith, (2) without neghgence, and (3) on beh^ of 
customer. 

In this connection the case of In re Alltarice Bank of 
Simla m Liiquidationf (1925) Cal. 54 AIR, is important. 
Here the Alhance Bank received certam cheques from their 
customers for the credit of their accounts which were first 
credited and then sent for collection. They were dishonoured 
at the Clearing House by the Chartered Bank, upon which 
the Alhance' Bank reversed their origmal criedit to their 
customers* ^accounts It was hdld that the reversal of the 
credit was qmte consistent with the position of the Alhance 
Bank as collecting agents. The mohey was placed to the 
credit of the customers not with the' view that they should 
draw upon it before bemg cleared. The cheques were 
not cleared finally and hence the money represented by the 
cheques did not form part of the assets of Ihe bank. It was 
also laid down here that the Calcutta Banker’s Clearmg 
House IS a place where exchange of cheques, etc takes place 
in heu of direct presentation at the offices of the r^pechve 
banks Where X havmg an account with bank A which had 
a branch B m some other location sent a cheque to B and 
asked him to collect the proceeds ^d remit same to bank A 
and accordingly B bank collected 'the proceeds but did not 
carry out the instructions of X to remit the proceeds to A 
bank and meanwhile the bank went mto hqmdahon, it was 
held that the hquidator was not entitled to retam ffie pro- 
ceeds but must return them to X, because each branch of a 
bank was a distmct concern as far as the customer was con- 
cerned and that the relation of a bank and a customer had 
never been created between X and B bank as the latter only 
acted as an agent for collection If the proceeds had been 
remitted to A bank the position would have been different 
[The Indian Hume Pipe Co,, Ltd. v The Travancore National 
and Quilon Bank Ltd. (m Inquidation), (1943) Mad. 187]. ' 

Collection of. Cheques payable to Undisdiarged Bank- 
rupts^A banker should never open an account with an un- 
disdiarged bankrupt, and m case he has unknowingly op^ed 
su^ an account, he should inform the Trustee m Bankruptcy 
or the Official Assignee of it and suspend operation on it tiU 
he hears from them It may,, however, happen that the un- 
discharged bankrupt maiy be coUectmg crossed cheques given 
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to him through his wife’s account or that of a tradesman with 
.some hanker The banker here can plead protection under 
Section 82 of the Bills of Exchange Act, 1882 (our Section 131 
of the Negotiable Instruments Act, 1881), if he is not aware 
of this fact In case of the wife’s account this will be difficult 
to estabhsh as the banker may be suspected of knowmg of 
insolvency o{ the husband of his customer. In case of a 
tradesman’s account his want of knowledge would be easy to 
estabhsh However, as soon as the banker has notice of this 
fact he should refuse to collect such cheques 

As to neghgence, m one case ILadhroke v. Todd, 
(1914) 20 TLR 433], a man opened an account with the 
banker with a stolen cheque represetmg himself to be the 
payee of the cheque The ba:^er did not make proper 
mquiry to satisfy himself whether the man was what he re- 
presented himself to be Here the banker collected the 
cheque, the amoimt of which the man withdrew It was 
hdd that the banker was neghgent, and thus he was not 
entitled to the benefit of Section 82 of the Bills of Exchange 
Act 1882, which he would otherwise ^e entitled to. 

Forged Cheques by Wife. — in one peculiar and outstand- 
ing case a customer of a bank discovered that his wife had 
drawn four cheques on his current account but remained 
silent for nme months His wife died thereafter on whidb he 
claimed to be credited for all these amounts cp the ground of 
banker havmg paid forged cheques It was hdd that the 
customer’s silence until after the death of Ihe forger resulted 
m bank’s loss of his right agamst the forger and th^efore 
he was estopped from relying on the said forgeries [Gfreen- 
wood V Martin Bank Ltd, (1932) 47 T.LR. 607]. 

The Banker and his Clearing Agent. — ^What actually 
happens m connection with collection is that either the 
banlcer himself collects a cheque or hands it over to some 
other banker to clear it as the agent of the banker 
concerned In England, particularly m London, where the 
membership of the Clearmg House is restricted, a large 
number of bankers who are not members of the Clearing 
House, have to employ those who are members, as their dear- 
mg agents These clearmg agents collect cheques on 
behalf of their prmcipal, i e. the banker who employs them. 

Sir John Paget, m his excellent book, raises the question 
by giving an illustration as to what would be the position of 
the clearing agent in case the cheque so colle&ted had a 
forged endorsement, because Section 82 of Bills of Exchange 
Act and Section 131 of Negotiable Instruments Act only 
contemplate and provide for the simple case of one bank 
receiving a crossed cheque for collection from a customer 
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[Gordofi^s Casa (1902), 1 KB. at p 262]. He thinks that 
probably ‘the collecting bank may be entitled to mdemnity 
from the onginal bank for which he collects, either because 
he acts as an agent for the original bank, or that he has done 
an act at the request of A, the ongmal bank, and suffers loss 
or that the origmal bank had represented the title of the 
cheque as good. This is, of course, a hypothetical question 
not yet decided 'by the Court of Law, and no doubt it would 
be a great hardsibp if the coUettmg agent banker were not 
given the same protection as his principal for whom he col- 
lects. Sir John sums up by add^ that most probably as 
the principal bank and the/ collectmg agent bank ke^ 
accounts for each other, the origmal bank would be con- 
sidered a customer of the collectmg agent bank and protected 
under the extended meaning of the word “ Customer ”, as in 
the case of Importers Co , Ltd. v. Westminster Bank. (1927) 
2 K.B. 297. 

When a cheque is drawn on a bank its pres^tment at 
the Clearing House m the same town is presentment at the 
bank IReynolds v. ChattlCj (1811) 2 Camp. 598; Hams v. 
Parker, (1833) 3 Tjnr. 370]. 

Cashing or Exchanging Cheques. — ^Frequently bankers 
cash, or exchange cheques, drawn upon other banks either 
making a small charge, or m order to obhge their customers. 
The o^y danger is &at here they do not get the protection 
under Section 82 of the BiUs of Exdiange Act, or Section 131 
of the Negotiable Instruments Act. They are here purchas- 
ing these cheques as holders for value, and for that reason 
are not protected agamst forged endorsements. The l:ule 
woidd‘be the same whether cashing or exchange was done for 
a customer, or a stranger. 

!Death of m Agent. — ^The other point to be noted is that 
m case an agent duly authorized dies, the banker should 
honour cheques signed by him This is because the death of 
the agent does not revoke the authority of the banker to pay 
such dieques. On the other hand, as soon as the banker gets 
ndtice of the principal’s death he should return the cheques 
marked “ drawer deceased ” 

A partner of a tradmg firm signs m the firm’s name as an 
agent for the firm and his other partners whm he signs 
(deques in the name of the partnership firm. The death of a 
partner does not revoke the authonty of the banker to pay 
cheques signed by him in the firm name, because the au&o- 
rity of the surviving partneirs contmues for the purpose of 
the dissolution of the firm.' • 

Collecting Cheques for Employees and Agents.— While 
collecting cheques the banker has to see that the person who 
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signs as an agent does not endorse the cheque drawn payable 
to the order of his principal and then place it into his own 
account In one case a commercial traveller opened an 
account m a hank in his own name and paid mto his personal 
account cheques payable to his prmcip^ which he endorsed 
per pro Here, it was held that the banker was ne^gent 
because he ou^t to have made enquiries as to why a cheque 
drawn on the prmcipal’s order was not paid mto '&e accoimt 
of the prmcipd instead of that of the agent {Bissell v. Fox, 
(1885) 53 L T (NS) 193]. A secretary of a company simi- 
larly endorsed a dieque m his capacily of secretary which was 
drawn payable to the order of the company and then paid 
it mto his bank account H^e also it was hdd that the bank 
was neghgent [Hannan*s Lake View Central, Ltd. v. ArTn^ 
stroTig & Co , (1900) 16 T L R 236] In a later case when an 
ofiScer of a ba^ with power of attorney drew a cheque on 
account of his prmcipal (bank) and sent it 'to be credited in 
his own account, with some other bank which had the ofOicer’s 
personal account, it was hdd that the bank was put on en- 
quiry and if it omitted doing so and collected and permitted 
its customer to withdraw the amount, it was guilty of ne^- 
gence [Lloj/ds Bank v. Chartered Bank, (1929) 1 K.B. 40], 
It IS of course no excuse for the bank to say that pressure 
of busmess prevented them from deahng with the cheques 
with a proper degree of care. 

The other case is A L Underwood, Ltd v. Bank of Liver- 
pool and Martins and Barclays Bank, (1924) 1 KB. 775, 
where Underwood, who was &e only director and held all 
shares except one, endorsed a large number of cheques pay- 
able to the order of the company and paid them mto his own 
account. The bank was hbld to have acted with neghgence. 

In Lloyds Bank Limited v. E R Savory, (1933) W.N. 6 
the House of Lords m an appeal hdd the bankers liable for 
neghgence m a case where the Lloyds Bank had made an 
arrangement under which their custom^s could pay m 
cheques for collection at any one of tbeir o£6ces, for credit 
of the account of the said customer at any otiier office. Here 
two clerks of Stock Brokers stole a large number of cheques 
made payable to the accoimts of their masters, which were 
crossed and were made payable to bearer, according to the 
stock exchange custom of jobbers and op ening their accounts 
at two different branch offices of the coimtry-side collected 
them by paying these cheques in for credUt of their account 
at a bran^ of the said bank m London. The majority of the 
V House of Lords were of opinion that this system of the appel- 
lant bank was defective m that it 'made no provision for 
mformmg the country branches of the name of the drawers 
and payees of the cheques received by the Xiondon offices. 
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See ^0 Midland Bank v. Reckit, (1933) A.C. 1, where a 
solicitor acting as an agent drew cheques on 1^ chent’s 
account 'ior which he had a Power of Attorney and fraudu- 
lently placed them to the credit of his own account and Ihe 
banker was held liable to make good this amount and this 
decision was jgiven m spite of the fact that the Power of 
Attorney of the sohcitor contamed a clause m which his 
prmcipd agreed to ratify all acts of his agent 

In another case where a clerk fraudulently obtamed 
from his employers crossed cheques drawn on their b anking 
accotmt, and forged the payee’s endorsement and paid the 
cheques into his own account at the employer’s bank, the 
employers naturally ciauned against the bank the value of 
the cheques so dealt with. The bank rehed on Sections 60 and 
82 of the English Bills of Exchange Act, 1882 We have 
noticed both these sections m our previous discourse. Tbe 
Court held that though under Sec. 82 the bank was guilty 
of negligence and could not rely for protection under that 
section prmcipally because Section 82 dearly lays down that 
m order to get protection under it, the banker must have 
acted in good faith and>vnthout negligence, he could get pro- 
tection imder Sec. 60 ^of the same. Act where negligence is 
not mentioned, but all that is required is that he ^ould pay 
the bill im good faith and m the ordmary course of busmess 
[Corpenfers Co of City of London v. British Mutual Banking 
Co., .(1937) 156 L.T. 53 TLR 270]. 

DONATIO MORTIS CAUSA 

This IS a gift m English Cdmmon Law by a person who is 
very ill and behevesithat he is going to die. This is a pecuhar 
gift inasmuch as the condition is that it is only to come into 
operation if the person actually dies of the illness. But if on 
the other hand he recovers from that illness, the gift is to be 
letumedf 

Bank notes can be subject of donatio mortis causa [In re 
Hawkins (1924) 2 Ch 47; Drury v. Smith, (1717) 1 P. 
Wms 403; MiUer v. Mdler, (1735) 3 P Wms. 356]. If, 
therefore, a cheque was dehvered as a donatio mortis causa, 
but not cashed before his death, it cannot be cashed after his 
death. If, howev^, the cheque was cashed after his death 
but before the baiik knew of it, the representative of the 
donor 'cannot recover the amount [Tate v Hilbert, (1793) 2 
Ves. Jun. m]. If, however, the person who receives such a 
cheque has sold it by endorsemmit to a third p^y for valu- 
able consideration, the executors have to pay the cheque 
The Indian Succession Act, 1925, Section 191 (which does 
not apply to Hmdus, Jams, Sildis or Buddhists) provides that 
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“ A man may di^ose by gift made m contem^dation of death, 
of any movable property which he could dispose by, will” 
The gift IS said to be made m contemplation of his'deatli 
where a man who is lU, and expects to ^e shortly of his ill- 
ness, ddivers to another the possession of any movable pro- 
perty to keep as a gift m case the donor shall die of that ill- 
ness. Such a gift may be resumed by the giver ; ^d shall 
not take effect if he recovers from the illness during which it 
was made, nor if he survives the p^son to Whom it was 
made 

Though the donor’s own cheque does not pass to donee 
unless he cashes it before his death, a cheque payable to 
the donee’s order may pass even if not endorsed as he can 
ask the legal personal representative to complete his title by 
the former’s endorsement, as there is here a trust m his 
favour This is because a donor’s own cheque is only a 
revocable mandate [Clement v. Cheessman, (1884) 27 Ch.D. 
631] on the same prmciple as a promissory note payable to 
order not endorsed [VeaZ v Veal, (1859) 27 Beav. 303] ; a 
bill of exchange payable to donor’s order not endorsed [In re 
Mead, (1880) 15 ChD 651] ; a banker’s deposit note [In re 
Dillon^ (1890) 44 Ch 70], which have all been held to be 
good subjects of donatio mortis causa A dqposit receipt can 
also be a subject of a dojiatto mortis causa [In re Dillon 
Duffi/n V Duffin^ (1890) 44 ChD. 76]. It has been, however, 
held that a bank deposit account book not being a document 
of title as it was not required to be produced at the time of 
withdrawal was not subject matter of a valid donatio [DeZe- 
goff V Fader, (1939) 1 Ch. 922]. 

Donatio Mortis Causa rule is also to be found in Maho- 
medan Law and is known as death-bed gift ( Marosyulrmout ) . 
As the Mahomedan Law permits only one-third of the total 
estate of a Mahomedan being made the subject of a will, and 
that too, to a non-heir, this gift has necessarily to be (1) 
within the himt of one-third of the total estate, and (2) to a 
non-heir / 

Mr Amir Ah in his book on Mahomedan Law while deal- 
ing with the Law applicable to Shias states on the autiiority 
of Jamma-ush-Shittat, a work of authority among the Shias, 
that “ a gift made by a person suffering from a mortal illness 
which ends fatally, is vahd with reference to the entire dis- 
position, provided delivery takes place before the death and 
the donor is m perfect possession of his senses.” 

CHEQUE PAYABLE IN ENEMY-OCCUPIED COUNTRY' 

In one case ffie plamtiff received from a Belgrade bank 
m England a cheque for goods sold which was drawn on an 
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Amsterdam bank, and ailmost on the day of receipt of this 
cheque by the plaintiJS, the Germans mvaded Holland w^ch 
was declared -an< enemy country, and the plaintiff returned 
the /cheque to the d^endants and demanded money, the 
defence taken was that as the presentment of the ^eque 
had become illegal, the plamtiff was precluded from suing. 
It was, however, hdd that under Section 46, Sub-section 2 (a) 
of the Bill of Exchange Act, 1882, the presentment was dis- 
pensed with where after reasonable dihgence the holder was 
unable to effect presentment for payment and that under the 
circumstances the plaintiff holder had a ri^t under the Sub- 
section to recover payment from the drawer (i e. the defen- 
dant) [Cornelius v. Banque Franco-Serhe, (1942) 1 K.B. 29]. 



CHAPTER m 

BANKERS’ CLEARING HOUSE 

t 

Clearmg is a process by which bankers ^change cheques 
drawn against each other which are received by them for 
collection or clearance from tiieir customers 

The old practice in connection with clearmg of dieques , 
was to send clerks with bundles of them, techmcally c£^ed 
charges, who went round collecting ca^ for them from 
various banks concerned This method was found to be very 
wasteful as well as laborious, with the result that inform^ 
meetings of these clerks used to be held where they ex- 
changed these cheques According to W. Evitt m his book 
on Banking a bank clerk named Irvm originated this idea. 
This ultimately led to the establishment of the London Clear- 
ing House Accordmg to Gilbert, the author of Principles 
and Practice of Banking, the London Clearing House was 
foimded m tlie year 1775, but he also adds that some sort of 
dearing was bemg done m London even prior to that date. 
At first certam bankers held aloof from this organization, 
but ultimately, it became a very exdusive association. The 
membership up to 1854 was restricted to private banks and 
only from ^at year Jomt-Stock Banks were admitted. There 
are at present only twelve member banks of tiie London 
Clearing House, viz (1) Bank of England, (2) Barclay’s 
Bank Limited, (3) Coutts & Company, (4) Glyn, MiUs, 
Currie & Co, (5) Lloyds Bank Limited, (6) Martins Bank 
Limited, (7) Midland Bank Lmiited, (8) National Bank 
Limited, (9) National Frovmaal Bank Lumted, (10) West- 
minster Bank Limited, (11) Wilhams Deacons Bank Limited, 
and (12) District Bank Lumted It may be added that there 
are Clearing Houses for local dearing all over England and 
Wales, the pimcipal towns bemg Birmmgham, Bradford, 
Bristol, Hull, Lee^, Leicester, Liverpool, Manchester, New- 
castle, Nottingham and ShefBdd 

THE LONDON CLEARING HOUSE 

The London Clearing House is housed in very unpreten- 
tious premises The ground floor is furmshed with long 
wooden forms and desks at which the ofHcers representing 
the member banks take their seat The three stones of the 
building, as well as the basement, are occupied by several 
hundreds of addmg machines on which totals are calculated 
in connection with “ clearmg At first this Clearmg House 
only dealt with cheques of banks situated locally, but later in 
the year .1858, it was extended to banks situated on the 
countryside, which came 'to be called “ country dearmg 
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i ^“Clearing” proper is 'divided into three divisions, viz. 
(1) town dealing, (2) metropolitan deanng and (3) country 
dearmg. 

“ Town dearing ” is restricted to the dearing of cheques 
on banks and its brandies wilbm easy reac^ of the Bank of 
En^and. The “metropolitan deanng” is operated m con- 
nection with banks and their branches situate outside the 
town dearmg area, but withm the metropolitan area of the 
City of London, roughly corresponding with the London 
Postal District The “ country deanng ”, on the other hand, 
deals with all cheques outside ibe metropohtan dearing area 
an'd withm England. 

Town Clearing. — Town dearing in London commences at 
10-30 a m on week days and th^ is a second dearing known 
as “afternoon dearmg”, which is the busiest of ^e day. 
What actually happens is that each member takes a printed 
form furnished by the Clearing House known as the “ sum- 
mary sheet ” which has one column for the name of each dear- 
ing bank, subdivided into debit and credit amount columns. 
Now opposing the officer who represents Ibe Lloyds Bank is 
handed over a bimdle of cheques drawn agamst the Lloyds 
Bank by the officer of the Westminster Bank, the Uyods 
Bank officer would place the total amoimt of these cheques m 
the credit column d the Westminster Bank, and if be (the 
Lloyds Bade officer) hands over a bundle of cheques drawn 
against the Westminster Bank and sent for collection to the 
Uyods Bank, the total amount of such cheques is entered by 
bims plf in the debit amount column of the Westminster Bank 
m the Clearing House form (Summary Sheet) . All through- 
out.the day, bundles of cheques are dealt with similarly which 
are constantly brought by messengers from their respective 
banks, until ten mmutes to four in the ev^iing, which is the 
dosing time ^e Clearing House Summary Sheets are then 
totalled with the help of addmg machines in each case, and 
the d paring officer of each bank strikes a balance between 
amounts of his “ m dearing ” and “ out dearing ” with eadi 
other b ank. The balance arrived at is either a debit as 
agamst, or credit m favour of the Uoyds Bank 

Formerly aanb bank balance was settled separatdy, but 
smee the year 1854, it has been arranged that every Clearing 
Bank shmild keep an account with the Bank of England, and 
that the net balance, after amalgamating all the debit and 
credit hfllanpps of all the Clearing Bankers concerned, should 
be arrived at, whereby the net result would be the sum owing 
to or by the Lloyds Bank on the “ Creneral Balance ”, i e. 
all the m paring Bankas takan together. In other words, 
that method of reckoning would enable them to ascertain 
the net amount which the Lloyds Bank would either owe to 
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the other Clearing Bankers or vice versa. In case it is -found 
that the Lloyds Bank owes say £15,000, on the general 
balance, all it has to do is to autiiorise the Bank of l^gland 
to transfer this sum from the Lloyds' Bank credit to the 
credit of a special account kept by the Bank of England en- 
titled the “Clearmg Bankers* Account”. If on ^e other 
hand the net result shows that the Lloyds Bank is entitled 
to claim this sum of £15,000 from the Clearing Bankers, the 
Clearmg House Inspector has to give a request, or a certi- 
ficate to that effect to the Lloyds Bank officer addressed to 
the Bank of England whereby ffie Clearmg Bankers’ Account 
will be debited and the Lloyds Bank Account credited m the 
Bank of England’s ledger. 

When some of the cheques thus cleared are returned 
unpaid, for one reason or o^er, they must be returned by 
5 pm on the day of presentation m case of Town Clearmg. 
They are m that case treated m the same manner as cheques 
drawn on the Lloyds Bank collected by the Bank retummg. 

All cheques which are presented^ for payment by one 
Clearing Bai^ to another are to be presented through the 
Clearmg House In case of cheques that are received late 
for presentation on the day they aie received they may be 
sent to be “ marked ” or “ certified ” by the banker on whom 
they are drawn and are th^ presented for payment at the 
Clearmg House the next mommg. These “ marked ” or “ cer- 
tified” cheques will then have priority over other cheques 
which are presented on that morning 

The difference between the London clearing and the New 
York clearmg is that, m the former, bundles of cheques are 
allowed to be gradually brought m all throughout the work- 
ing hours of the day, but in New York a time is fixed when 
they are to be delivered at the “ House ” m one batch. New 
York has also a system of fines which are inflicted for various 
incidents, a peculiarity which is unknown to London. 

Metropolitan Clearing. — ^This clearing was inaugurated m 
the year 1907 and opens at 9 a.m., on Saturday at 8-45 a.m. 
All bundles of cheques must be received here at ffie Clearmg 
House by 10-30 am., on Saturdays 9-50 am. What actually 
happens is that each bank m ^e town receives from its 
branches and other banks situated m the Metropohtan area, 
bundles of cheques to be cleared at the Clearmg House, which 
are sent up to the officer concerned and entered mto sum- 
mary sheets and dealt with m all particulars in the same 
manner as m the case of town dearing 

The only point to be noted here is that if any cheque is 
not paid by any of the bankers to whom it is given at the 
Clearmg House, that bank, or its branch, must return it 
by post, to the crossmg bank direct, a shp bemg sent to the 
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Clearing Agent. At the same time the bank which dishonours 
these cheques should send to the Clearing Agent, or bank, a 
slip mfornung them of it. The returned cheques are also on 
receipt of this notification dealt with in the -same manner as 
in the case of returned cheques of the town clearing. 

Country Clearing.— This deanng opens at 10-30 a m , on 
• Saturdays at 10' a.m. when all Ihe Clearing Banks or Clearmg 
Agents hand over bundles of cheques which they have 
received from the coimtiy side to the Clearmg Agents of the 
bank on which they are drawn. The method of entering 
these m the summary sheet is similar m every respect to that 
apphed m the case of Town Clearing. The cheques have to 
bear across them the name of the presenting bank as wdl as 
the name of the London ag^t In case of cheques dis- 
honoured. they should be returned direct m the same manner 
as m case of Metropohtan Clearmg and the respective clear- 
mg bankers informed of this m due course 

Besides cheques, drafts as well as bills of exchange are 
cleared in course of this clearing 

, The shps or requests used m this connection at the 
London Clearing House are made out m the foUowmg forms. 
The forms of rephes sent by tiie Bank of England are also 
given ; — 


SETTLEMENT AT THE CLEARING HOUSE 
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SETTLEMENT AT THE CLEAEING HOUSE 

London 19 

To the Cashier of the Bank of England, 

Be pleased to TRANSFER from onr Account the sum of 

and place it to the credit of tlie Account of the 
Clearmg Bankers, and allow it to be drawn for, by any of them 
(with the knowledge of either of the Inspectors, signified by 
counter-signing the Drafts) 

Per Pio 


' Manager, 

£ 


SETTLEMENT AT THE CLEARING HOUSE 


BANK OF ENGLAND 

London 19 

A TRANSFER for the sum of 

has this evenmg been made at the Bank foom 
the Account of Messrs to the Account of the 

Clearing Bankers 

For Uie Bank of England 

» • • 

This Certificate has been seen by me 

Inspector 


Cl earing Houses are to be found in different centres of 
liVnglgTnl for the facility of local clearing. Scotland and Ixe- 
land^ave similar arrangements and facilities 

CLEARING IN INDIA 

Clearing m India was attended to by the Imperial Bank 
of TnHia up to the commg into workmg order of the Reserve 
Bank of Tntlie which has now taken the lead in this con- 
nection 

Clearmg in India is effected more or less on similar lines 
as m Tg ngland, the clearing house associations workmg mostly 
u&der the control- of the Reserve Bank of India or its re- 
presentative the Imperial Bank of India. There are, however, 
certam banks who have their separate clearmg arrangement, 
e g the Metropohtan Clearmg House of Calcutta The rules 
and regulations of clearmg apphcable to all those clearmg 
houses are more or less the same 

Tlie Reserve Bank conducts clearmg on its premises and 
arranges for settlement of balances due to or by the different 
banks, as is done by the Bank of England in England, by 
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debitmg or crediting the account of the members concerned. 
Every member is generally required to keep with the Super- 
vismg Bank a statutory deposit of about Rs 1 lac. 

The Reserve Bank is entrusted with this work for ihe 
simple reason that it is now mcreasingly recogmsed all over 
the world, ^^particularly on the Contment of Europe and ihe 
Umted States, that Ceatral Banks are specially suited for the 
duty of actmg as Clearing Houses because they are the cur- 
rency authorities and have to arrange for provision of such 
currency and credit as the conditions of trading and com- 
merce of a country require It is necessary that they should 
set up a machmery for clearance of drafts and settlements of 
internal accounts which is expeditious as well as economical. 
The Reich Bank of Germany as well as other banks have 
made provision for these m the law governing them The 
Commonwealth Bank Act of Austraha'-also provides for a 
settlement of balances between Austrahan baidrs by cheques 
drawn on and paid mto the Commonwealth Bank The same 
is the case with Columbia, as well as in the Umted States of 
America The Federal Reserve Banks m America have 
taken steps with a view to bring all districts mto proper rela- 
tion and expect soon to establish a clearing system which will 
be workmg on imiform basis all throughout ^e Umted States 
of America '■ 

The “ outstation ” cheques are not cleared through these 
Clearmg Houses and have naturally to be forwarded to the 
drawee Banks through Agents or Branches. 

There are various advantages of these Clearing Houses 
This method dispenses with the necessity of actually trans- 
mitting currency from one place to anolher, and thus saves 
considerable time < This enables the busmessman to receive 
cash quickly and facihtates the rapidity of busmess transac- 
tions The advantage to the banks is that this system of 
mutual settlements by reducmg the pressure on the banks 
cash balances enables them to transact their busmess on 
smaller cash reserves, and also to extend greater credi); result- 
ing m benefits, not only to themselves but also to the 
country’s trade and industry * 

AMERICAN AND EUROPEAN CLEARING HOUSES 

The American Clearmg Houses command a much wider 
scope They fix the minimum rates of mterest to be paid to 
depositors, issue certificates to banks on the basis of which 
they can borrow, and, as we have already stated, all the 
Clearing Houses are worked m co-operation ultimately arriv- 
ing at establishing correlated clearmg centres all over the 
Umted States. 

6 
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On the Continent of Europe the use of dieques genially 
has not devdoped anything to the extent it has in the United 
Kingdom, thoi^ th^ promise to develop in the near future. 
The crossed cheques are rath» rare except in case of some 
banks m France Almost all these Contmental countries 
possess the Central Banking sjrstem m a highly organized 
form, and dearing is done through these Centrd Bai^ 



CHAPTEIR IV 

BILLS OF EXCHANGE AND PROMISSORY NOTES 


The Law rdating to Bills of Exchange and Promissory 
Notes m India is covered our Negotiable Instruments Act, 
1881 The English Law on the subject is covered by the Bills 
of Exchange Act, 1882. 

sin this connection it is mterestmg to note that m Virappa 
Chatty V. VeUavan AmbaZam, (1919) M W.N. 780, it was hdd 
lhat our Negotiable Instruments Act of 1881 is based on title 
principles of En^sh Law and where no special considera- 
tions arise with reference to Indian circumstances, the Courts 
are justified in construing the Statute conformably to the 
provisions of Enghsh Law. The Calcutta High Court m 
appeal has hdid that Law Merchant of En^and was never 
apphed m the mofussil, while the Negotiable Instruments 
Act, 1881, IS so apphcable (Brojo LaZ Shahi Bamkya v 
BuMal and Co., 54 Cal. 551 on p 561) 

Definitions. — ^The defimtion of a bill of exchange has 
already been given in the chapter on cheques 

Peculiarities.— From the definition of a bill of exchange, 
it would be noticed that the bill must be in wnting It must 
also be unconditional. With regard to the expression “xm- 
conditional” the Negotiable Instruments Act says that the 
“ promise or order to pay is not conditional withm the mean- 
ing of Sections 4 and 5 by reason of the tune for payment of 
the amount or any instalment thereof being expressed to be 
on the lapse of a certam period after the occurrence of a 
specified event, which, according to ordinary expectation of 
mankmd, is cekam to happen, ^though the time of its hap- 
pening may be uncertam.” As, for trample, if a bill is pay- 
able on the death of A, that event, according to the ordmary 
expectation of mankind, is certain to happen, and therefore, 
the bill would not be void on the ground of uncertainty Thus 
a promissory note which was made payable by the m^er six 
days after Ihe death of his fath^ was held to be a good note 
[Colehen v. Cooker (1742) Willes 393] In another case a 
promissory note given to an infant which was made payable 
to him on his coming of age was held to be good [Goss v. 
Nelson, (1757) 1 Bur 226] A note payable one. year after 
notice would ^so be good [Clayton v. Gosling, (1826) 5 B & 
C. 360]. In the last case, however, the decision is doubtful 
as the notice may never be given and thus the note appears 
to us to be void because it is not payable withm a determine 
able time In another case where a promissory note was 
made payable at a fair which was certain to take place. 
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ihou^ no date was fixed at the time, the instiument as made 
out was hd.d to he good (see Colehen v Cooke cited above) . 
On the other hand, if a biU ware to be payable on the mar- 
riage of A, it would be void on the ground that A might not 
marry at all [BeardesZy v. Baldwin^ (1741) 2 Stra 1151] A 
note drawn as 90 days after si^t or when realised was hdd 
to be bad [Alexander v. ThomaSf (1851) 16 QB 353] 
Another requirement is that it must be payable either on 
demand or at a determinable future time There is of course 
no limit as to time for which a bill may be drawn The bill 
ou^t to be also for a sum certain With regard to this the 
Act says that the sum payable is certain wilhin the meaning 
of Sections 4 and 5 although it mdudes future mterest, or is 
payable at an indicated rate of exchange, or is according to 
the course of exchange, and although the instrument provides 
that, on default of payment of an instalment, the balance un- 
paid shall become due The definition also requires that the 
person to whom the bill is payable ought to be a spectfied 
person or that the bill should be payable to hearer With 
regard to this, the Negotiable Instruments Act lays down that 
a person should be taken as specified although he is mis- 
named, or IS designated by description only 

Our Negotiable Instruments Act clearly lays down that 
its provision shall not affect any local usages rdatmg to any 
instrument, m an oriental language, except so far as such 
usages are excluded by any words m the body of the instru- 
ment, or where the mtention is mdicated to the effect that the 
legal relations of the parties to a particular class of instru- 
ment shall be governed by the Negotiable Instruments Act 
(Sec 1) It may be added, th^efore, that this Act primarily 
deals with bills of exchange, promissory notes and cheques 
There may be omer types of negotiable instruments to which 
it would apply m the absence of legal usage to the contrary'. 

History. — ^This branch of law origmally derived its autho- 
rity fiom &e Law Merchant which is an accumulation of the 
customs of trade which received the sanction of law through 
the decisions of judges Cockburn, CJ, while speakmg 
about the history of negotiable instruments m Goohain v. 
Roberts, (1875) LR 10, Ex 337-46, expressed himsdf as 
follows • 

" Bills of exchange ate known to be of compaiatixely modem 
ongm, ha^mg been fust brought into use, so far as is at present known, 
by the Floientmes m the twelfth, and by the Venetians about the 
thirteenth century The use of them generally found its way into 
France, and still later, but slowly in England 'With the de\elopment 
of British commerce and use of these most convenient instmments of 
commercial traffic would, of course, increase, ^et, accordmg to Mr Chitty, 
the earliest case on the subject to be found in che English books is that 
of Martin \ Boure, (1603) Cro Jac 6, in the reign of James I Up to 
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this time fhe practice of maJong these bills negobable by endorsement has 
been unknown, and the earher bills are bound to be made payable to a 
man and his assigns, though m some instances to bearer But about this 
period, 1 e at the close of the sixteenth century, the practice of makmg 
bills payable to order, and transfemng them by endorsement took lis 
rise At first the use of bills of exchange seems to have been confined 
to foreign bills between Engh^ and foreign merchants It was after- 
wards ^tended to domestic bills between traders and finally to bills of 
all persons whether traders or not *' 

Promissory notes also came mto use almost at the same 
time but for a long time they were not treated as negotiable 
mstruments Lord Holt m the time of Queen Anne was much 
agamst these documents (promissory notes) bemg treated as 
negotiable, but m obedience to the force of mercantile opimon 
an Act was passed (Statutes 3 and 4 Anne, Ch. 9) by which 
the law was modified and promissory notes were declared 
negotiable. 

Forms (Promissory Notes and Inland and Formgn 
Bills). — The simplest of these documents is a promissory note. 
Supposing that A borrows from B Rs 100 or owes him that 
money, he may give to B a promissory note, m which he 
promises to pay B Bs 100 on demand, or at some other future 
date, with or without mterest, according to arrangement be- 
tween them The simplest form would be as follows : — 

Bombay, loth June 1948 

On demand (or at tiuee months after date) 

1 promise to pay Mr B the sum of Rupees One 
Hundred only Value received 

(Sd ) A 

Bs 100-0-0 

This instrument puts the debt m what is called a 
“tangible form”, and B, the holder of it, has not only the 
consolation of having a written acknowled^ent of this debt, 
but also, m case he is m want of money and the debt is not 
due (where it is to be paid after some time), he can raise 
money on this promissory note by discounting it with a 
bank, selling it for its value less a charge made by file banker 
by way of discount, or transfer it to some other person to 
whom ha (B) may be owing money. 

With regard to a bill of exchange, it may be an inland or 
a foreign bill We shall take a simple example of an inland 
bill A, retailer, buys goods from B, a wholesale merchant, 
for, say, Rs 150. The arrangement is that A should have a 
credit for one month after the date of dehvery of the goods 
and that a bill should pass between them. Thei^ore, B, when 
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delivermg goods to A. presents sn invoice for die goods lie 
has sold and also a draft dravm on A. This craft vronid be 
known as the draft of B which has -to be accepted by A and 
returned to B. which makes it a complete documeit The 
draft as drawn would be in the following form : 



The above draft, when accepted by A, would bear across 
the face of it the foUowing writing : — 


Accepted. 

Bonibaj, coin July ig^S. 


(Sd) A 


The holder of this hill he. B, can hold it till its due date, 
viz. 23rd August (which includes three days of grace) and 
recover Es ISO on that date from A, the acceptor. If B likes 
he may endorse it over to any one in payment of any deht . 
owing, or if he happens to he in want of money before matu- 
rity of this bilL he may discount it with his hanker, as in the 
case of the promissory note dealt with above. It would thus 
he noticed that in this case, thou^ A obtains goods on 
a months credit. B obtains an instrument which renders 
almost the identical service that ready cash would have ren- 
dered. because he can dther hold it until maturity, or dis- 
count it and oh^in cash, or use it in payment of his own debt 
to others If a bill of exchange is undated, it is not invalid 
for tiiat reason and any holder can insert the correct date if 
he knows it [Sec. 3(4) and Sec. 12 Bills of Exchange 
Act]. This is the reason why hiSs of esdiange. promissory 
notes and cheques are called nicrcc’-itils currency. They here 
perform the same part as mone 5 ' performs, ^■iz. act as 
mediums of exdiange tinancing each transaction as if they 
were currency notes 

t 

Fordgn Bills and Forms. — In case of foreign hiHs Le. 
bills drawn on firms and individuals outside the country, they 
are generally drawn in sets of three, each of whidi is called 
a ‘ I'ic and as soon as any of them is paid for. the others 
become inoperative. If however, a person accepts or in- 
dorses different parts of a bill in favour of dinarent parsons 
he and the subsequent indorsm's of each par: are liable on 
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such part as if it were a separate bill (Sec 132 of the Nego- 
tiable InstKonents Act; Sec 71, T^gbsb Bills of Exd^ange 
Act) Whether a bill is inland or foreign is a question of 
fact. Even if a bill is drawn m a foreign language in En^and 
or India it will be an inland bill notwithstanding, if it answers 
the definition of an inland bill [Marseilles E. R. v. Land Co., 
(1885) 30 Ch 598]. 

It must also be remembered tiiat in case of foreign 
instruments (except in case of a contract to the contrary) the 
“habihty of the maker, or drawer of a foreign promissory 
note, bill or cheque is regulated by the law of the place where 
he made the instrument and the liabiliiy of the acceptor and 
the indorser by the law of the place where the instrument 
IS made payable In case of dishonour of such an mstrument, 
the law of the place of payment governs dishonour” [Secs 
'134 and 135, Negotiable Instruments Act ; Sec 72 (3) , E^hsh 
Bills of Exchange Act] This is of course subject to a con- 
tract to the contrary 'It is hirther provided t^t whereas a 
foreign instrument is made out according to British hidian 
Law and is accepted or mdorsed here, the acceptance and 
indorsement are good though the instrument was not accord- 
ing to the law of Its origin. They are drawn in a set so that 
they can be sent by different mails, or through different 
routes, to ensure at least one reachmg its destination ViTe 
shall take the following as an sample * — 


London, 21^ July 1948 

Sixty days after si^t of this First of Exchange (second and 
third of the same tenor and date unpaid) pay to the order of 
Messrs Lyon, Sons & Co , Bombay, tfie sum of Rupees Two 
Hundred only Value received 

Rs 200-0-0 (Sd ) Lyon, Sons & Co 

To Messrs Jamshedji and Framji, Bombay 


The second would read as — 


London, 21st July 1948 

Sixty days after_/ight of this Second of Exchange (first and 
third of the same tmor and date unpaid) pay to the order of 
Messrs Lyon, Sons & Co , Bombay, the sum of Rupees Two 
Hundred only Value recei-i^ 

Rs 200-0-0 (Sd ) Lyon, Sons & Co 

'To Messrs Jam^edji and Framji, Bombay. 
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The third would read as . — 


London, 21st July 1948 

Sixty days after sight of this Third of Exchange (first and 
second of the same tenor and date unpaid) pay to the order of 
Messrs Lyon, Sons & Co , Bombay, the sum of Rupees Two 
Hundred only Value received 

Rs 200-0-0 (Sd) Lyon, Sons & Co 

To Messrs Jam^edji and Framji, Bombay 

An inland bill or instrument is defined as “ a promissoiy 
note, bill of exchange or cheque drawn or made m British 
India, and made payable m or drawn upon any person resi- 
dent m Briti^ India ” (Sec 11, Negotiable Instruments Act) , 
whereas a foreign bill or mstniment is defined as “ any su(^ 
instrument not so drawn, made or made payable ” (Sec 12, 
Negotiable Instruments Act) In English Act, Sec 4, “An 
inland biU 14 a bill which is or on the face of it purports to 
be (a) both drawn and payable withm the British Islands, or 
(b) drawn withm the British ^klands upon some person resi- 
dent therem Any othe" bill is a foreign biU ” 

The British Islands vould mclude the Umted Kingdom 
of Great Britam and Ireland, the islands of Man, Guernsey, 
Jersey, Alderney, and Sark and the islands adjacent to any 
of them bemg part of the Dominions of His Majesty 

Negotiable Security a Conditional Payment. — ^It may be 
notefd ^t when a person' gives a negotiable security, le a 
bill or a promissory note, either by accepting, endorsing, or 
otherwise,^ to his creditor, it operates as a conditional pay- 
ment on^ and not as a satisfaction of the debt, unless the 
parties agree to treat it as sudi The usual presumption is 
that givmg of such an instrument is a conditional payment 
(Cvllmnji V Ra^havji, 6 Bom LR 879) 

CONSIDERATION 

General Rules. — ^Negotiable instruments are presumed to 
stand on the basis of valuable consideration The rules as to 
the consideration are the same as those laid down by the 
contract law except where they are opposed to the provi- 
sions of this Act This IS so because the foundation of all 
bills of exchange is a simple agreement or contract and thus 
the rules as to consideration apply to them as stnctly as to 
all agreements or contracts A consideration is “winch for 
what ” something that a person receives or is gomg to receive 
for somethmg he gives When the goods are sold, goods 
form the consideration from the seller and cash paid as price, 
or to be paid in the future is the consideration moving &om 
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the buyer The law requires that the consideration should 
be valuable consideration^ le one which can be valued m 
money, say a farthing or a pie The other form of consi- 
deration Imown as “good” consideration does not support 
a simple contract and will not therefore support a bill of ex- 
change A good consideration is said to be so called because 
it IS good for nothing and it consists of natural love and affec- 
tion All ^t the law requires is that there should be valu- 
able consideration and the law wiU not mteifere m order to 
decide whether that valuable consideration is adequate or in- 
adequate, unless fraud is proved because Hie law leaves the 
parties to make their own bargam. 

The consideration may be (1) Executed, (2) Executory, 
or (3) Fast 

In English Law the executed or executory consideration 
would be sufficient to support a simple contract, but a past 
consideration would not, whereas, accordmg to Lidian Law, 
a past act is also sufficient to support a simple agreement 
In Enghsh Law, however, there are two exceptions to the 
genersd rule as to past consideration, viz (1^ when the past 
consideration is given at the request of the person who makes 
the promise, or (2) when a party, say under some Act such 
as Hie Statute of Limitation, is not bound to pay a debt 
because six years have expired, gives a promise to pay it 
in writmg, the agreement is bindmg though based on a past 
consideration Agam, m England the rule is that the con- 
sideration must move from the promisee, and therefore, 
strangers to consideration cannot brmg an action on the con- 
tract and enforce it This is not so m India, where the con- 
sideration may move either from the promisee, or any other 
person 

An Accommodation Bill is thus one which is drawn, 
accepted or endorsed; though no value has been given for it, 
that IS, one for whi<^' the drawer or acceptor has received 
no consideration According to Section 43, Negotiable 
Instruments Act, “ a negotiable instrument made, drawn, 
accepted, mdorsed or transferred without consideration, pr 
for a consideration which fails, creates no obhgation of pay- 
ment between the parties to the transaction But if any 
such party has transferred the instrument with or without 
. mdorsement to the holder for consideration, such holder and 
every subsequent holder denvmg tiHe from him, may 
recover the amount due on such mstrument from the 
transferor for consideration or any prior parly thereto” 
Thus where a bill is 'drawn by A and accepted by B without 
consideration as between A and B, the want of consideration 
will be a good defence If, however, A, the drawer, transfers 
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the bill to C for a valuable consideration and C piesents 
it on due date to the acceptor the original absence of 
consideration as between A and B cannot be urged against C 
by B as a defence (Sakharam Mansi am v Gtilahchand Tara- 
chandj 16 Bom LB 743) 

The consideration must also be lawful, otherwise the bill 
cannot be enforced between immediate parties With regard 
to remote parties also it will mvahdate the bill unless the 
holder is a bona fde holder in due course The exertion 
being that m case of an accommodation bill the party accom- 
modated cannot recover the amount paid by him from one 
who accommodated him eg A draws a biU'at the request 
of B, on B. and B accepts A then discounts it and hands 
over the proceeds to B for whose accommodation, and to 
favour whom, he had drawn this bill. The bill on due date 
is presented for payment to B B pays it B has no claim 
or right to msist on A to make good the amount 

On the same prmciple, an^mdorsement on a bill is pre- 
sumed to have been made for valuable consideration. If it 
was not so made in fact the bill is not enforceable as between 
the parties immediately concerned, but it does not affect the 
nght of an innocent holder m due course Supposing A 
indorses a biB over to B without consideration and B 
indorses it to C for a valuable consideration and if it is 
dishonoured by the acceptor and drawer who are insolvents, 
C can recover the amount from B but B cannot recover 
it from A English Law as to consideration in this con- 
nection IS given in Section 27 of the Bills of Exchange Act 

Presumptions as to Consideration. — In case of every 
negotiable instrument the presumption, until the contrary is 
proved, exists that it was made or drawn for consi- 
deration, and that every such instrument, when it has been 
accepted, mdorsed, negotiated or traxr^eired, was accepted, 
mdorsed, negotiated or tiansfeiied for consideration (Sec. 
118, Negotiable Instruments Act, Sec 30, Enghsh Bills of 
Exchange Act) This presumpbon may be rebutted by 
showi^ that the instrument was obtamed from its lawful 
o^er % means of fraud or offence or that tliere was no con- 
sideration given As the consideration here is presumed, 
the party denjnng same has to piove his case This of course 
applies to instruments which aie negotiable. 

The consideration heie referred to, is the “valuable con- 
sideration” According to Section (2) (d) of the Indian 
Contract Act, 1872, “ When at the desire of the promisor, the 
promisee or any other person has done or abstamed from 
domg, or does or abstains from doing, or promises to do or to 
abstam from doing somethmg, such act or abstinence or pro- 
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mise IS called a consideration for the promise ” “ Valuable ” 
here does not mean precious, but tibiat which can be valued m 
money, even for a pie or an anna It is the usual practice to 
insert the words value received ” or a similar statement of 
consideration m biUs of exchange and promissory notes 
though m law they are not necessary It may be added that 
a person who holds a bill of exchange for collection with a 
lien on the bill is a holder of the bill for consideration (Royal 
Bank of Scotland v. Rahvm Cassvm & Son, 27 Bom. LR. 
506). 


PARTIES 

Capacity. — ^The capacity of a party to draw, accept, make 
or mdorse a bill or a note is co-extensive with his capacity to 
enter mto a contract Thus a minor cannot mcur habihties 
on a bill by either drawmg, acceptmg or mdorsing it Majo- 
rity m India is determmed by the law of domicile, as governed 
by the Indian Majority Act, 1875, under which every person 
domiciled m British India attains his majority at the age of 
eighteen, but if before his completmg this age, a guardian of 
his person and property was appomted by a Court, or the 
supervision of his property had been tak^ up by a Court of 
Wards, the period of majonty would be extended to the age 
of twenty-one The capacity of a person of unsound mind or 
a lunatic, to mcur habdity on a biU of exchange is the same 
as the ^capacity to contract of a mmor An agent duly 
authorized may make out, accept or mdorse a cheque, bill or 
note in the name of his pnnapal and thus bmd the latter. 
If the agent signs m his own name he will be personally 
liable 

In case of coiyoratums and companies their capacity to 
mcur habihty on bills of exchange depends upon their consti- 
tution and nature of busmess 

In connection with the above remarks it would not be 
out of place to explam that according to the Indian Contract 
Act “ a person is said to be of sound mind for the purpose of 
makmg a contract if at the time when he makes it, he is 
capable of understanding it and of forming a rational judg- 
ment as to its effect upon his mterest” (See Section 12 of 
the Act) A lunatic differs from an idiot masmuch as the 
latter is hopelessly mad, i.e he has no lucid mtervals which 
a lunatic has. In connection with a lunatic he is allowed to 
enter mto a contract during lucid mtervals and such con- 
tracts are bmding on his estate This is laid down by the 
same section of the Act which says that “a person who is 
usually of unsound mmd, but occasionally of sound mmd 
may make a contract when Im is of sound mmd ” However, 
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when a lunatic after a 'judicial inqui,sition, has been 
declared by a competent Court of Law to be of unsound 
nund, he cannot enter mto contracts at all, i.e even during 
his lucid mterval when he is entirely sane His contractual 
capacity vnll only revive when the same Court withdraws 
the order on bemg satisfied that he or she had completdy 
recovered 

It may be added that m Enghsh Law a pdrson is called 
an infant and not a mmor if he has not attamed 21 years 
of age 

The Parties to a Bill of Exchange are — 

(1) The “drawer** is the person who draws the bill 
He IS known as the “maker** m case of a promissory note. 
It njiust be of course noted that the drawer must sign the 
bill because though there is no objection to the bill bemg 
accepted before the drawer places his signature on it, it 
remams mcomplete and cannot be issued [M'CaZZ v Taylor, 
(1865) 34 LJ (CP) 365, Bills of Exchange Act, Sec. 3 
(1) , Negotiable Instruments Act, Sec 5] 

(2) The “drawee** is the person on whom the bill is 
drawn He becomes the “acceptor** after he has signified 
his assent to the order of the drawer by wntmg the word 
“ accepted ” right across the face of the bill with his signa- 
ture and date Here it may be added &at the bill is void 
if the drawer’s name is nqt mentioned However, if such a 
bill IS accepted and the acceptor domiciles it with his bank, 
the bank would pay it and woiQd be qmte justiiiied 
m debiting the acceptor The bill may be drawn on two or 
more drawees, wheiher partners or not, but a bill drawn on 
two or more drawees m the alternative or m succession is 
not a bill of exchange (Sec 6, Bills of Exchange Act) 

(3) The “ payee '* is the p^son to whom the bill is made 
payable The drawer may make the bill payable to himself 
or may name another person m the bill to whom it has to be 
paid 

(4) The “ holder ** of the bill may be the origmal payee 
named in the bill, or one to whom the bill is mdorsed over 
by the original payee In case of a bill or a promissory note 
payable to bearer, the bearer is the holder 

(5) When the payee mdorses the bill, he is also known 
as the “ indorser ** and the person to whom it is mdorsed is 
the “indorsee** Indorsements are of various kmds, as we 
shall see later (Sec 7, Negotiable Instruments Act). 


tV 
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NEGOTIABLE INSTRUMENTS 

Negotiable Instrument is defined by Section 13 of the 
Negotiable Instruments Act as follows: — 

(z) A " negotiable mstmment '* means a piomissoiy note, biU of 
exchmge or cheque payable either to order or to beaxer 

Explanation (i) A pronussoiy note, bill of exchange or cheque 
IS payable to order which is expressed to be so payable or which is 
expressed to be pa3^ble to a particular person, and does not contain 
words prohibiting tiansfer or mdicatmg an mtention that it shall not 
be transferable 

Explanation (u) A promissory note, bill of exchange or cheque 
IS payable to beaxer which is expressed to be so payable or m which 
the only or last mdorsement is an mdorsement m blank 

Explanation (m) Where a promissory note, bill of exchange or 
cheque, either on^ally or by mdorsement, is eiqiressed' to be payable 
to the order of a specified person, and not to him or his order, it 
is neverthdess payable to him or to his order at his option * 

(a) A negotiable instrument may be made payable to two or 
more payees ]omtly, or it may be made payable m the alternative to 
one of two, or one or more of several payees 

Judge WiUis, m his work on Negotiable Settlements, 
defines a negotiable mstrument as “one, ihe properly in 
whidi is acquired by any one who takes it bona and for 
value notwithstanding any defect in title of the person from 
whom he took it” It would thus be seen that by “nego- 
tiability ” is meant that not only is the instrument transfer- 
able by mdorsement or dehvery, but that, apart from its 
transfer, the holder m due course of a bill, who has received 
it bona fide complete and regular on the face of it, for value, 
and without any notice as to the defect in title of a previous 
holder, acquires a good title, notwithstandmg any defect in a 
previous holder’s title With regard to bona fde taking of the 
bill, the fact that he paid full value for it will go a long way 
to prove it whereas if much less thm the actual amount of 
the bill is paid it will throw some doubt as to bona fde tak- 
ing In one case where a money-changer took a bank note 
twelve months after he had received notice of a robbery for 
full value, givmg actual cash for it, it was held that the cir- 
cumstances of his forgetting or omitting to look for the notice 
was no evidence of mala fides [Raphael v The Bank of 
England, (1865) 17 CB 161] It may also be added that 
“ a promissory note, bill of exchange or cheque made, drawn 
or accepted payable at a specified place and not elsewhere 
must, m order to charge any parly thereto, be presented 
for payment at the place ” (Sec 68, Negotiable Instruments 
Act). 

The holder in due course of a negotiable instrummt 
means “any person, who, for a consideration, becomes the 
possessor of a promissory note, bill of exchange or cheque if 
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payable to bearer, or the payee or indorsee thereof, if pay- 
able to, or to the order of payee, before the amoimt men- 
tioned m it becomes payable, and without having sufficient 
cause to beheve that any defect eidsted in the title of a person 
from whom he derived his tiile ” (Sec 9, Negotiable Instru- 
ments Act) 

The English Bills of Exchange Act, 1882, defines him as 
“ a holder who has taken a bih, complete and regular on the 
face of it, under the followmg conditions, namdy * — 

(a) That he became the holder of it before it was over- 
due, and ‘Without notice that it had been previously 
dishonoured, if such was the fact 

(b) That he took the bill m good faith and for value, 
and that at the tune the bill was negotiated to him 
he had no notice of any defect m the title of the 
person who negotiated it.” 

This defimtion brmgs out the sahent pomts more clearly 
on the status of the most important party to a negotiable 
instrument, ‘without whose presence ‘die question of nego- 
tiabihty would not anse 

It will thus be seen from the above definition that the 
holder should have become the possessor of the docum^t 
“before the amount mentioned m it becomes payable”, and 
thus, if a person takes the docum^t after it has already 
fallen due, he wiU not be called a “ holder m due course ” 
Further, he should take the instrum^t “‘without having 
sufficient cause to beheve that any defect existed” In 
English Law if it could be proved that the holder took die 
document “ m good faith ”, it would be sufficient, but 'in 
India under this section more than mere “good faith” is 
necessary, and therefore it would not be sufficient to show 
that he acquired the document honestly but was a httle 
neghgent It has been held lhat an origmal x>^ee is not a 
holder m due course and thus ddivery of a cheque or bill 
to the payee is not negotiation [Jones {RE) Ltd v Wanng 
& GiLlow Ltdf (1936) AC. 670]. Where the holder takes a 
blank acceptance -wiihout enquiry and fills it up he cannot 
claim to be a holder m due course [Hatch v Searles, Stan- 
way’s Cos Conway^s Cos, (1854) 2 Sm & G 147] 

With regard to the defimtion of a negotiable instrument, 
as discussed above, it ‘wiU be noticed that a negotiable instru- 
ment can be negotiated until payment or sati^action thereof 
by the maker, drawee or acceptor at or after maturity but not 
after such payment or satisfaction From these words it is 
clear that when the drawee or acceptor gets the bill after 
paymg it at maturity the biU is said to be retired, but if it is 
paid before maturity it can be re-issued by the acceptor 
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before maturity In other words, the bill is discharged by 
payment at or after maturity alone and lhat too by the maker, 
drawee or acceptor. If the bill happens to be paid to the 
holder in due course before maturity and if that holder 
transfers it for value to an innocent third parly, that innocent 
third party may recover the money from any person hable 
on that bill or instrument 

The use of words “or assigns”, “or agents”, or “or 
attorney”, “or representatives” would not be construed as 
havmg die same ^ect as the words “ or order ” 

An instrument drawn as “Pay A only” is not nego- 
tiable Agam, where an indorsement on an instrument runs 
as “ Pay A ” and does not mdude words “ or order ” or “ or 
bearer ”, the biU is negotiable m spite of dus omission The 
same riile apphes to Government Promissory Notes, as 
under the Indi^ Securities Act of 1886, Section 6, the Nego- 
tiable Instruments Act is apphcable to them [Hunsraj v. 
Ruttonjt and Waljtj 24 Bom 65] In this case Government 
Promissory Notes had been stolen, indorsements forged 
thereon and sold When the rightful owners claimed them 
from the holders it was found &at some of the loans were 
renewed The Court held that forgery gave no tide, that 
Government Promissory Notes came under the Negotiable 
Instruments Act and dmt the plamtiffs should hand back all 
the notes, mdudmg those renewed 

ACCEPTANCES 

An acceptance is the signature of the drawee of a biU 
who has signed his assent upon the bill and delivered it or 
given notice of such signing to the holder or to some person 
on his behalf, whereas an acceptor is the drawee who has 
signed his assent upon the bill and ddivered it to the holder 
or has givmi notice of his so doing to the holder 

A bill should be presented to the drawee for acceptance 
because imtd he accepts it he is not personally boimd to 
pay In case of (1) bill payable after sight or where (2) 
the instrument itself, stipulates that it should be presented 
for acceptance or where (3) it is payable elsewhere than the 
place of busmess or residence of &e drawee, it must be pre- 
sented for acceptance The acceptance of a bill is the signi- 
fication of the assent m writmg by the acceptor of the bill. 
This assent is usualy written on the face of the mstrument 
and IS made up of the word “ accepted ” and the signature of 
the acceptor, &ough m strict law it is not necessary to write 
it on the face of the document, neither is it necessary to 
write the word “ accepted ” there A siihple signature 
written with a view to accept would also answer the purpose 
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The Act reqiures this assent to be 'written on -the bill and 
therefore an acceptance on a, copy or a separate paper wiU 
not do 

The bill should also be handed over or delivered by 
the acceptor to the holder before his liability on it com- 
mences The same rule apphes to an endorsement, i.e. the 
hill must he delwei ed after being indorsed to make the pro- 
perty pass [Sec 46, Negotiable Instruments Act Also see 
Thorappa v. TJmedmaljtt 25 Bom LK. 604]. Sending a 
cheque after bemg mdorsed through the post is not ddivery 
(Jagjivandas v Najgar Cential Baiikf 28 Bom LR 226) 
Delivery may be ei^er actual or constructive A construc- 
tive delivery arises where, after acceptance the acceptor 
writes to the holder informing hun of his having accepted 
the biU 

If a bill was accepted before the date pn which it is 
dated, i e if a bill dated 10th June 1948 is accepted on 3rd 
Marcli 1948, it is not void, because accordmg to the Act, a 
bill is not mvahd by reason only that it is postrdated 
Huridis may he accepted oraUy hy local custom When the 
bill IS presented to Ihe drawee for acceptance, the presenter 
must leave it with the drawee for consideration for forty- 
eight hours if the drawee so desires (Sec 63, Negotiable 
Instruments Act) In case of biUs payable after sight* pre- 
senunent for acceptance is necessaiy m order to fix tlie matu- 
rity of the bill [Sec 39(1), Bills of Exchange Act, and Sec 
61, Negptiable il^trmnents Act] The same rule apphes to 
promissory notes payable after si^t (Sec 62, Negotiable 
Instruments Act) Otlierwise, unless a bill expressly stipu- 
lates or IS made payable at a place other than the residence 
or place of busmess of the drawee, it need not be presented 
for acceptance (Sec 39, Bills of Exchange Act). 

When all -the members of a partnership firm accept 
the bill, the natural presumption at law would be that it was 
accepted for the purposes of the firm [Rossland Cycle Co 
>v M’Cr eadie, (1907) S C (1908) ] R on the other hand a 
single partner accepts it, it would be his acceptance person- 
ally and 'Will not bmd the film unless 'the acceptance 
was m the firm’s name and given in 'the regular course of 
its busmess Tins would be the case even though 'the bill is 
addressed to the firm [Owen v. Vanuster, (1850) 10 CB 
318] 

Though a date on the acceptance is not necessary m all 
cases, it is necessary m case of a bill payable after sight and 
wheie m such a biU the date is not mentioned, tlie holder 
can inseit tlie correct date hunself Generally speaking bills 
are drawn in busmess after due arrangement is made eitlier 
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in connection with the sale or purchase of goods or, account 
due, etc. ' However, as far a& .third parties are concerned if 
the hill which is drawn and discounted or transferred or en- 
dorsed by' one person to anoth^ is not accepted by tiie 
drawee, Ibe result is that the drawer must bear all the losses 
and expenses that may have been incurred through this 
non-acceptance as well as non-payment He is of course 
liable to third parties to make good the amount though tiie 
drawee is not bound as he has not placed his signature on 
the bill whatever the claim of the drawer on the «irawee may 
be m connection with the bill which he may have agreed 
to accept Once, however, the bill is accepted the acceptor 
of course becomes primanly liable irrespective of the fact 
whether the other parties are discharged on the bill or not 
lAnderson v. Cleueland, (1769) 13 East 43 ; SmtHh v KnoXf 
(1799) 3 Esp. 46]. In case the acceptor «s dead and no 
place of payment is specified, the presentment of the bill has 
to be made to his personal representative, if any 

If the banker failed to present a bill for acceptance or 
payment on the due date, he would be hable for any loss, 
arising through this failure, to his customer If the biU has 
shipping documents attached to it, such as a bill of lading, 
marme insurance policy, etc. the documents must be exhi- 
bited to .the drawee at the time of presenting the biU for 
acceptance, though the banker should not leave them with 
the bill, if the drawee wants the regulation tune for accep- 
tance. If the documents are left and the drawee converts 
them to his own use without coifiplying with the ^eement 
on the footing of which the bill is drawn, he would be guilty 
of a criminal offence The documents according to the agree- 
ment may be dehv^ed on ** acceptance ” or on “ pasnnent ”. 
If the drawee ts dead, an attmipt should be made to find 
his legal representative (le executor or administrator) and 
present the bill to him for acceptance or payment, as the case 
may be; if not known, the bill should be presented at his 
residence. An executor is appomted by the will, whereas 
an administrator is appointed by the Court. If the drawee 
is insolvent the bill may be presented to his ofScial assignee 
m India or trustee in bankruptcy m En^and. In case of 
foreign hdls drawn in sets of two or three, each of them 
being called a “via”, the drawee must see fiiat only one is 
accepted, otherwise if the holder were to fraudulently dis- 
count aU of them with different bankers, or shroffs, he may 
have to pay twice or thnce over. The holder also shotdd 
see that he endorses only one of the “vm” W the same 
reason. Of course, the banker should see that the bill is 
presented to the drawee, or a person' duly auhtonsed to 
accept on his bdbialf. 

7 
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In connection -with documentary hills 'as mentioned 
alaove where shippmg documents are attached to the bill, it 
IS the common practice to get these hills collected by either 
the shippers or holders. The hills known as D. A. hills 
are those where the instructions ol the hanker are to dehver 
the shippmg documents to the drawee of the hill as soon as 
he accepts it, the letters meaning “ Documents against Accep> 
tance On the other hand the D. P. hills are those where 
the banker is not to part with the shippmg documents until 
the hill IS paid. What he is mcpected to do is to ohtam accep- 
tance of the drawee and then wait till the due date for pay- 
ment. If the hill IS duly honoured on the due date or even 
earher the documents ^ould he handed over to the drawee 
who has now become the acceptor 

PECULIARITIES AS TO ACCEPTANCE 

We shall now proceed to discuss the various peculiarities 
as to “ acceptance ” The “ acceptance ” may he General or 
Qualified 

General Acceptance. — A General acceptance is where the 
drawee signs his name on the hill with or without the word 
“accepted,” thereby signifying his assent to the hiU The 
signature of the drawee, even though it was placed on the 
hack of the hiU, was held to constitute an acceptance [Toung 
V Glover, (1857) 3 Jur. (NS) 637] 

The acceptance must not state that the drawee is to ful- 
fil his ohhgation m any other consideration than a payment 
of money \Russell v Phillips, (1850) 14 QR 891]. As a 
general rule &e hill must always he acc^ted genially, and 
if the acceptor adds any qualification to it, it becomes a con- 
ditional acceptance, as we shall see later, m which case the 
drawer may either agree to such an acc^tance or treat 
the hill as dishonour^ by non-acceptance A hanker who 
is given a hill by his customer to procure acceptance and 
ultimatdy collect, should not teike a qualified acceptance 
without the consent of his customer 

Qualified Acceptance. — An acceptance may he qualified 
in various ways. It may he qualified as to the amount, e g. 
a hill may have been drawn for Rs 500, whereas the 
acceptor, perhaps argumg that he owes only Rs. 300, may 
accept for Rs 300, as “ Accepted for Rs 300 (three himdred) 
only” 

It may he qualified as to time, e g where a hiU is drawn 
payable one* month after date, the drawee accepts it, as 
“Accepted payable three months after date”. 

It may, on the other hand, he qualified as to place and 
made payable at a particular place, and there only, as 
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“Accepted p^able at the Xjl<^ds Bank and there cmly". 
Ifj however, the acceptance is worded as “Accepted payable 
at the Bank of India, Ltd.”, it is not quahhed, because here 
the holder is not bound to present the bill at Ihe bank and 
may preset it for payment act the acceptor’s place of busi- 
ness. This acceptance is known as a domiciled acceptance, 
and as a general rule the bank would pay it without requir- 
ing any special instructions to do so from his customer, the 
fact thari; the bill is so domiciled by the customer being taken 
as a sufficient authority to pay. Where a bill was drawn m 
Poland on a firm m London and expressed to be payable m 
Amsterdam without qualification, le without 'ffie words 
“ and there only ” and thus when it fdl due the holder pre- 
sented it to the accepjtor in London for payment without 
presenting it m Amsterdam it was held that the acceptor was 
boimd to pay as the acc^tance was not qualified m the 
absence of the words “and there only” [Bank Polskt v. 
K. J. Mulder and Co., (1942) 1 KB. 497; (1942) W.N. 77]. 
If a bill IS accepted jom^ by two drawees and made p^able 
at X bank, and if the X bank has no instructioiis to pay 
from, the drawees, although the separate accounts of both . 
these drawees are at X bank, with sufficient credit, but there 
is no ]omt account of these parties, the bank here caxmot 
pay the bill It may be added h^e that if there was a jomt 
account of the drawees with sufficient credit, the ba^er 
would pay because the fact of the bill bemg domiciled witli 
him by his customers is in itself a sufficient authoriiy to pay. 

It may be accepted as payahle tn instalments, as 
“Accepted payable m« months instalments of Rs. 50”. 

It may be conditional as “Accepted payable when m 
funds”, or “Accepted payable when goods consigned are 
sold”. 

It may be partial as when a bill is drawn for Rs. 3,000 
and IS accepted for Rs. 1,000. 

The drawer or holder of a bill is not bound to agree to 
an acceptance which is qualified. He can treat the bdl as 
dishonoured If, however, the holder of such & qualified 
acceptance acqmesces in die qualified acceptance, all previ- 
ous parties whose consent is not obtamed to such acceptance 
are discharged as against the holder and those claiming 
imder him unless on notice given by the holder, they assent 
to such acceptance [Sec. 86, Negotiable Instruments Act; 
Sec. 44(2), Enghsh Bills of Exchange Act]. The "Flngligh 
Act further lays down that if after notice the drawer or en- 
dorser does not express his dissent withm a reasonable tune, 
he shall be deemed to have assented. If the acceptor wMies 
to qualify his acceptance he should do so m the “clearest 
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language ” so that any person who sees it not have the 
sQightest doubt as to the nature of the acceptance. 

When the drawee qualifies his acceptance, he must take 
care to do so in so many dear and unequivocal terms so that 
there cannot be ai^ doubt m the mind of any person taking 
the bill thereafter as to the nature of the qualification [Meyer 
and Co v. DecroiXj Verley et cie, (1891) A C. 520]. 

Liability of Acceptor or Maker. — With regard to the 
habihty of the maker of a pro-note or the acceptor of a bill. 
Section 32, Negotiable Instruments Act, provides as 
follows: — 

'* In the absence of a contract to ‘Ae contrary, tbe maker of a 
promissory note and the acceptor before inatoniy of a biU of eifohange 
are bound to pay the amount thereof at matudty accordmg to toe 
apparent tenor of the note or accqitance respectively, and toe acceptor 
of toe biU of eixhange at or after maturity is bound to pay toe amount 
thereof to toe holder on demand 

" In default of such payment as a^resaid, such maker or acceptor 
IS bound to compensate any party to toe note or bill for any loss or 
damage sustamed by him and caused by suck defoult ** 

(See Sec 54 of toe Englito Bills of Exchange Act ) 

It will be seen h^e that the maker of a promissory note 
IS bound to pay accordmg to its tenor mamly because he has 
signed it and boimd himsdf thereby. In case of a bill of 
exchange, however, the drawee is not bound on it ather to 
the payee mentioned m it, or to a holder unless and until 
he accepts it In case a drawee refuses to accept, the only 
remedy open to the payee or holder is to sue the drawer or 
the previous mdorser 

Acceptance by Agent. — A bill mhy be accepted by the 
drawee’s agent on the latter’s behalf but the agent so accept- 
mg must make that point dear, otherwise he will be person- 
ally hable A biU signed by directors or agents of a company 
must make it dear that it is signed on beh^ of the company. 

Acceptor for Honour. — The “acceptor for honour*’ is 
defined as “ when a bill of exchange h^ been noted or pro- 
tested for non-acceptance or for better security and any 
person accepts it supra protest for honour of the drawer or 
of any one of the mdorsers, such person is called ’an 
acceptor for honour ’ ” (Sec! 7, Negotiable Instruments Act) . 

No peison except the drawee of a bill of exchange, or all 
or some of several drawees, or a person n^ed therein as a 
drawee m case of need, or an acceptor for honour, can bind 
himsdf by an acceptance (Sec 33, Negotiable Instruments 
Act) Where there are several drawees of a bill of exchange 
who are not partners, each of them can accept it for him- 
self, but none of them can accept it for another without his 
authority (Sec 34, Negotiable Instruments Act)! 
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After the acceptor for honour has accepted the bill the' 
holder at the due date has to present the bill first to the 
drawee for payment and if it is eJso dishonoured by non- 
pa 3 mient by the drawee and noted or protested as the case 
may be it idiould then be presented to the acceptor for 
honour for payment 

Section 108, Negotiable Instruments Act, further amph- 
fies this by stating that “ where a bill of exchange has been 
noted or protested for non-acceptance or for better security, 
any person, not bemg a party already liable thereon, may, 
with the consent of the holder, by writmg on the bill, accept 
same for the honour of any party thereto” [Sec. 65(1), 
Enghsh Bdls of Exchange Act]. As to how this acceptance 
for honour must be made. Section 109, Negotiable Listru- 
ments Act, lays down that this must be b 3 >’ writmg on the 
bill under his hand, declare that he accepts under protest 
the protested biU for the honour of the drawer or of a parti- 
cular indorser whom he names, or generally for honour.” 
When the acceptor does not express for whose honour it is 
made, it shall be deemed to be made for the honour of the 
drawer [Sec. 110, Negotiable Instruments Act; Sec. 65(4), 
Enghsh BiUs of l^chmge Act]. 

The “payee” is defined as “the person named in the 
instrument to whom or to whose order the money is by the 
instrument directed to be paid” (SeO 7, Negotiable Instru- 
ments Act). 

Besides the “ case m need ” any one who has an mterest 
in the bill such as the endorser or endorser’s agent may 
accept the bill for honour but here he must make it dear 
for whose honour he accepts 

A “Case in Need” and Protest. — ^In the case of foreign 
bills, a “drawee or referee m case of need” is gene- 
rally stated on the bill. This “ case m need ” is to be referred 
to by the hold^, in case the drawee refuses to accept the 
biU or dishonours it by non-payment aft,er acceptance This 
“ case m need ” is generally the agent of the drawer m the 
foreign country where the bill is made payable When, there- 
fore, the bill IS dishonoured either by non-acceptance, quah- 
fied acceptance, or by non-payment, the holder refers it to 
the “case m need”. 'The “case m need” either gets the 
proper acceptance, or failing that gets the bill protested for 
non-acceptance and accepts it himsdf “ for the honour of 'the 
drawer ”. This is known as an acceptance for Jwnour supra 
protest ”. The holder then holds it till the due date, when 
he f>resents it agam to the drawee for payment, which must 
be done because m case of mi acceptance for honour this is 
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an implied condition precedent without fulfilment of which 
the acceptor for honour is not hound to pay the hiU.' 
Another condition is that the bill must he protested hy the 
holder before he comes to the acceptor for honour. Here 
also the person paying for honour must declare before a 
Notary Pubhc the name of the party for whose honour he 
pays and the said declaration must be recorded by the Notary. 
If payment of the bill be also refused, he should first get it 
protested for non-payment and then present it to the “ acceptor 
for honour ” who pays it for the honour of the drawer. 

Protest is defined by Section 100 of tiie Negotiable Instru- 
ments Act as follows * — 

" When a pzomissoiy note or bill of exdiange has been dishononied 
by non-accq>tance or non-payment .the holder may, witiun a reasona- 
ble tnne, cause such di^ononr to be noted and cnbfied by a ^Notary 
Public Such certificate is called a protest " 

The notice of protest must also be sent in the same 
manner and subject to the same conditions as in the case of 
notice of dishonour, the only difference is that this notice 
may be given by the Notary Public who makes the protest ' 
(Sec 102) The bill generally must be protested at ihe 
place where it is dishonoured except where it is presented 
through the post office and returned by post duffionoured 
when it may be protested at the place to which it is returned 
and on the date of its return if received during busmess 
hours and if not received durmg busmess hours, then not 
later than the next busmess day. 

The object served by this acceptance and payment for 
honour by the " case m need ” is to save expense by way of 
mterest and loss on exdmnge 'wludi would necessarily 
follow, as these foreign bills are generally drawn and dis- 
counted m the country of their origm In the absence of 
such an arrangement, on the drawee’s r^usd to accept or 
pay the bill, the banker’s foreign agent or branch office would 
refer the bill back to the office ^ough wluch it was sent 
to him for collection This would mean waste of time dur- 
ing the whole of which the banker’s mterest keeps running, 
not to speak of the great mconvemence to the drawer and loss 
on exchwge, whereas it may be that the refusal to honour was 
based on grounds which could easily have been settled by 
an agent on the spot 

In case of the acceptance for honour, the said acceptor 
bmfis himself to all parties subsequent to ffie party for whose 
honour he accepts to pay the amount of the bill, if the drawee 
does not, and such party or all prior parties are liable m their 
respective capacities to compensate the acceptor for honour 
for^all loss or damage sustamed by him m consequence of suidi 
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acceptance [Sec. Ill, Negotiable Instruments Act, Sec. 66 
(1), En^h Bills of Exchange Act]. He, virtually speaking, 
steps into the shoes of 'the parly for .whose honour he accepts 
as regards flights and habihties. 

It may be noted, however, that protest is only necessary 
in case of foreign bills specially when they appear to be such, 
but if there is nothing on the face of the bills to indicate their 
foreign origm, they need not be protested This is because 
the laws of some foreign countries make protest compulsory. 
The protest ts not necessary in case of a foreign promissory 
note. 

« 

Flresentment for Acceptance.— A bill of exchange payable 
after sight must be presented to* the drawee thereof for 
acceptance, if he can, after* reasonable search, be foimd, by 
a person entitled to demand acceptance, within a reasonable 
time after it is drawn, and during busmess hours on a busi- 
ness day In default of such presentment, no party thereto is 
hable thereon to the person making such default 

If the drawee cannot, after reasonable search, be found, 
the bih IS dishonoured. 

A bill of exchange whidi is payable after date need not 
be presented for acceptance until &e due date of payment, 
le it can be xiresent^ for acceptance and payment on the 
same-date, i e the due date. In practice, however, the holder 
gets the bill accepted at the earliest opportunity. 

If the bill IS directed to the drawee at a particular place, 
it must be presented at that place. If no particular place is 
mentioned it must be present^ at his usual place of busmess, 
if any, or at his residence. If at the due date for presentment 
he cannot, after reasonable search, be found there, the biU is 
dishonoured. Wh^ authorized by agreement or .usage, a pre- 
sentment through the post office by means of a registered 
letter is sufficient (Sec. 61, Negotiable Instruments Act; 
Secs 39-40, Enghsh Bills of Exchange Act). 

The necessity of presentment for acceptance hes m the 
fact that there the holder is m a strong position.' Before 
acceptance he was m a position to enforce paypient from the^ 
drawer and the prior mdorsers m case the drawee failed to 
pay, but he cannot enforce payment from the drawee who 
has not accepted because in law no person who has not signed 
the bill himself or through a duly employed agent can be 
made hable on it. The holder thus is under no legal obliga- 
tion either to the drawee or drawer or mdorser (unless he 
has specifically agreed to do so) to present the bih for accep- 
tance, as he IS to present it on due date for pa3mient except 
in-c^e of a bill payable aft^ sight To put it briefly, pre- 
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sentment for acceptance in case of bills except m the case of' 
those payable after sight or when tiiere is an agreement to do 
so, IS not obligatory but desirable, being in the interest of the 
holder. If the drawee has died the presentment may be 
madd to his legal representative and where he is insolvent to 
the Official Assignee [Sec. 75, Negotiable Instruments Act; 
Sec 41 (c) and (d) , English Bills of Exchange Act] ; m 
England to the Official Beceivmr. 

Presentment for acceptance is excused and the bill 
treated as dishonoured m the two obhgatory cases mentioned 
above, m any of the foUowmg circumstances — 

(1) Where the drawee cannot, after reasonable search, 
be found (Sec 61). 

(2) Where the drawee becomes bankrupt (Sec. 75) . 

(3) Where the drawee is dead (Sec. 75) . 

(4) ' Where the drawee is a fictitious person (Sec. 91) . 

(5) Where the drawee is mcapable of contracting 
(Sec 91) 

(6) Where though the presentment is irregular, accep- 
tance is refused on some other ground. 

The holder of a biU must, if so required by the drawee of 
a bill of exchange presented to him for acceptance, allow the 
drawee forty-eight hours (exclusive of public hohdays) to 
consider whether he wiU accept it (Sec 63, Negotiable Instru- 
ments Act) This section is based on English Common Law 
rule 


BILLS RETIRED AND REBATE 

A bill IS said to be retired when it is paid before its due 
date Here the acceptor of a bill left with a banka: for collec- 
tion offers pasncnent to the banker less interest for the balance 
of days, he should consult his customer before takmg the pay- 
ment Frequently “ rebate " is allowed on biUs retired with 
the consent of the holder which 'is an allowance m^e to the 
acceptor for early payment. There is one other mpamTig of 
'the word “ rebate ” In case of bills discoimted by a banker 
at the accoimts dosing period, the balance of discount which 
IS not earned durmg 5ie year for bills not yet due is carried 
over to the next year and is called m accounts, *' Rebate on 
biUs discounted”. 

PRESENTMENT FOR PAYMENT 

A promissory note, payable at a certam period after 
sight, must be presented to the maker thereof for sight (if 
he can, after reasonable search, be found) by a person -en- 
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titied. to 'demand payment, vnthin a reasonable time after it 
is made and. during hvsiness hours on a busmess day In 
deEault of sudb. presentment, no party' thereto is hable there-, 
on. to >the'<p*erson making such default (Sec 62, Negotiable 
Instruments Act) . ' - 

.Promissory notes, bills of exchange, and cheques must 
be presented for payment to< the maker, acceptor or drawee 
thereof, by' or on behalf of Ihe holder as hereinafter pro- 
vided In default of such presentmmit the other parties 
thereto are not hable thereon to such holder (Sec. 64, Nego- 
tiable Instruments , Act) . , Here of course the acceptor still 
remains liable .unless otherwise provided m the instrument 
itself as we have alre^y seen The same rule apphes to 
hundis’ if they are hot presented for payment on due dates, 
ie. 'the acceptor remains hable IBenares Bank, Ltd. v. 
Homosjt , Pcstonjt, ' (1930) . 52 696] 

Th^ presentment.must be inade during the usual hours 
of busmess, .and if at a banker’s, durmg banking hours (Sec. 
65^ Negotiable Instruments Act) Though a banker is not 
protected if he pays a bill other, than a cheque with forged 
endorsement, he cannot refuse to pay it if domiciled to him , 
on the ground that the 'holdelr was unknown to him, if other- 
wise mj order. ’ > 

’ In English laud, in case of a non-tradmr the presentment 
IS required to be made at any time bkfore the hours of rest 
m the evemng, but tins does not apply to India. Where the 
presentdient is made at an unreasonable hour, but payment 
is refused on some other ground, the biU is taken to be duly 
and properly presentedi 

A promissory note or a bill of exchange made payable 
at a sp'edfic time must be presented for pa3mient on matu- 
rity If the presentment is not made on the due date, aU 
pa^es except the maker, acceptor or drawee are discharged 
(Sec 64, Negotiable Instruments Act) It was held in 
Jhandu Lai Mithultd v Wilayati Begam, (1925) 47 All 572, 
that no presentment for payment is vahd unless it is made 
after 'the* bill has reached maturity. It may be added that 
provisions of the Bills of Exchange Act as well as those of 
Negotiable Instruments Act do not apply to crossing on bills 
other than cheques, and therefore t/ a crossed biU is ‘pre- 
sented for payment over the counter, the banker is bound to 
pay it, if otherwise m order Again" if a cheque is offered in 
payment to the banker who collects^ a biU, he should not part 
with the possession of the biU until'the cheque is cashed In 
fact he should not take a cheque unless his customer consents 
to his doing so. • 
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It may be noted that, according to “ Biles on Bills ”, if m 
payment of dishonoured hills, other biUs be given for 'the 
sums due, and the first bill remams m the hands of the holder, 
should the later bills be not paid, the habihty of the parties 
on the first bill revives. 

If a promissory note is made payable by instalments, it 
must be presented for payment on the third day after the date 
fixed for payment of each instalment, and non-pajnnent on 
such presentation vnU have the same ^ect as non-payment 
of a note at maturity (Sec. 67, Negotiable Instruments Act) 

If the mstalment is made payable at a specified places it 
must be presented for payment at that place m order to make 
the maker or drawer liable thereon, or where it is not made 
payable at any specified place, it must be presented for pay- 
ment at the place of busmess, if any, or at the residence of 
the maker, drawee or acceptor as the case may be, but if the 
acceptor or maker has no known place of busmess or fixed 
residence and no place is specified m the mdorsement, the 
presentment may be made to him wherever found (Sec. 71, 
Negotiable Instruments Act) . 

In case of mutilated bills, if they are divided m two parts 
for the purpose of transmission, they must be paid, otherwise 
m case of doubt, the banker with whom they are domicded 
should refer to the acceptor. 

When a banker gets an order from his customer to retire 
a bill payable at his branch or agency, he debits his clistomer 
and credits his branch or agency, instructmg them m due 
course to pay it on the due date on presentation. If the bill 
IS not presented withm a reasonable time of its bemg due, the 
banker obtains instructions from his customer. If his instruc- 
tions are to cancel the origmal order, he immediately writes 
to his branch or agency to that effect and as soon as he hears 
from them the entry is reversed. 

Frequently a customer pays m money with instructions 
that the amount is to be utilised to meet certam bills. In such 
cases the banker is bound to strictly carry out these mstruc- 
tions Bankers of course do not undertake to retire accep- 
tances of strangers Death or insolvency of the customer 
cancels his authority to retire his acceptance. 

To summarise as to pres^tment for payment : — 

' (i) When the bill is payable on demand, the presentment must 

be made \vitbin a reasonable time 

(2) If payable after the expiry of some tune, it must be presented 
at the due date 

(3) It must be made at a reasonable hour and place 
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(4) If made ,at a proper time and place and no person found, no 
farther presentment need be made 

(5} In case the acceptor be dead, it ^oold be presented to his 
' legal personal representative 

' ‘( 6 ) If there are 'two or more acceptors who are not partners, it 
, ' idiould be presented to all 

Many bankers, wh^ they collect payment on a bill, 
endorse it with the word, “ Beceived ” prior to the signature, 
tiiereby convertmg the endorsement mtp a receipt This 
saves them from personal habihty and also prevents the bill 
from being further negotiated 

When Presentment for Payment Unnecessaiy.----]ii this 
connection Sec. 76 of the Negotiable Instruments Act lays 
down as follows ■ — 

No presentment for payment is necessary, and the instru- 
ment IS dishonoured at Ihe due date for presentment, m any 
of the following cases : — 

(a) if the ’maker, drawee or acceptor intentionally pre- 
vents the presentment of the instrument ; or 

if the instrument being payable at his {dace of busi- 
ness, he closes such place on a business day dunng 
the usual busmess hours ; or 

if the instrument being payable at some other speci- 
fied place, neither he nor any person authorized to 
pay' it attends at such place during the usual busi- 
ness hours , or 

if the instrument not being payable at any specified 
place he cannot after due search be found ; 

(b) as against any party sou^t to be charged therewith, 
if he has engaged to pay notwithstanding non- 
presentment ; 

(c) as against any parly if, after maturity, with know- 
ledge that the instrument has not been presented; 
he makes a part payment on account of the amount 
due on the instrument ; 

or promises to pay the amount due thereon m whole 
or''m part ; 

or otherwise waives his right to take advant^e of 
- any default m presentment for payment ; 

(d) as against the drawer, if the drawer could not suffer 
damage frozd the want of such presentment. 

Note — ^In connection with the last clause, viz 76(d) it 
has been held m a Calcutta case that where the note has not 
passed through, other hands but is still m the hands of the 
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drawee, it is not open to the drawer to argue to the effect 
that failure of presentation by the drawee of the said note on 
the due date made him suffer damage, particularly where no 
hardship has been shown to the sa^action of the Court 
[Panchkown Sadhukhan v. Satya Dhendu Ghosal, A.LR. 
(1936) Cal/ 489]. 

In this connection it has been decided in Camelius v. 
Banqae Franco-Serhe, (1942) 1 K.B. 29 that a cheque payable 
ih enemy occupied country cannot be presented being impos- 
sible and illegal presentment f^ pasnnent is dispensed wiffi 
under the Bill of Exchange Act Sec 46(2) (a) leaving the 
holder of the bill at hberty to recover the amount of the bill 
from the drawer 


SHORT BILLS 

When biUs are handed to a banker for being collected for 
his , customer, there is a custom m England to enter such bills 
m me pass book with the < amounts entered short of the cash 
columns. They are called “ short bills ” < 

AT SIGHT OR ON DEMAND 

In case of /i promissory note or a biU of exchange, when 
the same is made payable ** at sight *’ or “ on presentation ”, it 
is equivalent to payable on demand A biU payable on demand 
is deemed to be overdue when it appears on the face of it to 
have been m circulation for ap unreasonable length of time 
[Sec 36(3), Bills of Exchange Act], It was ^o held m 
D N. Shako & Co v The Bengal National Bank, Ltd , (1920) 
47, Cal 861, that where a promissory note payable on d^nand 
is negotiated, it is not deemed to be overdue, for the purpose 
of affectmg the holder with defects of title, of which he had 
no notice, by reason that it appears that a reasonable time for 
presenting it for payment has dapsed since its issue. 

MATURITY 

In case an mstrument is made payable “ after si^t ”, it 
means, m case of a promissory note, after presentment for 
sight, whereas m case of a bill of exchange, it would mean 
either after the same is accepted, or if not accepted, after it 
is noted or protested for non-acceptance (Sec. 21, Negotiable 
Instruments Act) . 

In calculatmg the maturity of a promissory note or a bill 
which IS not payable on demand, at sight, or on presentation, 
three days, known as the days of grace, must be added to the 
date on which the same is expressed to be payable [Sec. 22, 
Negotiable Instruments Act and Sec. 14(1), Bills of Ehcchange 
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Act]. This rule applies not' only to the amount 'of the bill 
when payable in full, but in case the amount is payable in 
instalments the three days of grace should be added m cal- 
culatmg ,the due date of each instalment. Our Act makes the 
addition of.,these days of grace compulsory, thou^ ongmally 
tile addition of these days m England and other European 
countries was pure^ voluntary. This volxmtary custom is 
now made compulsory both m England and India by legisla- 
tion, though m the prmcipal European countries as well as 
in America the days of grace are abolished The question, 
therefore, whether these days are to be added or not' will be 
decided by the law of the country where the instrument is 
payabla We have seen that when the amount covered by 
the bill IS payable in instalments the three days of grace have 
to be added after the date on which each instalment falls due, 
and this is so even m cases where the words “m punctual 
payments ” were used m connection .with the payment of 
instalments [Schavenen v. Morris, (1921) 37 TLR 366]. In 
case the word payable “ punctualb^ ” appears m a promissory 
note 'which is payable by instalments that fact will not deprive 
the maker of the days of grace [Schavenen v. Moms, (1921) 

37 T.LR. 366] In case an instrument is presented earher 
than the third day of grace the presentment would be mvahd 
[Wvffen V. Roberts, (1795) 1 Esp 261, 262], 

Agam, the corresponding section of the English Act (Sec, 
14, Bills of Exchange Act) permits the drawer or maker to 
make the bill or note payable at a date to which the days of 
grace are not to be added by clearly expressing tins in the 
body of the instrument, but our Indian Act does not give such 
a power. 

How to calculate Maturity.— While calculatmg the date 
on which a bill or promissory note which is made payable so 
many months after date or sight falls due, the period stated 
shah be hdd to termmate on the day of the month which 
corresponds with the day on which the instrument is dated, 
or sighted, or accepted, or noted, or protested for non- 
acceptance. If the montii m which the period would termi- 
nate has no corresponding day, tiie period shah be held to 
termmate on the last day of such month (Sec. 23, Negotiable 
Instruments Act). This last sentence practicahy means that 
where montiis are stated, calendar months are to be reckoned. 
Thus if an instrument dated 29th January 1878 is payable one 
month after date, it falls due on tiie 3rd day after 28th 
February 1878, and an mstrum^t dated 30th August 1878 
made payable three months after date is due pn 3rd Decern- 
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ber 1878 There is of course m law no limit:as to the period 
for which a biU may be drawn. , 

Indian and English Law Calculations Distinguished.— 
Where an after-si^t biU is accepted for honour m Lidia, the 
period is to be calculated from the day on which it was so 
accepted, and not, as in England, from the date of noting for 
non-acceptance If the date on which the instrument falls 
due is a pubhc hohday, the instrument shall be deemed to be 
due on the precedi^ busmess day (Sec 25, Negotiable 
Instruments Act) . Here our Indian Act makes no distinction 
between bank hohdays and other hohdays as is done by the 
Enghsh Act where it is laid down that when the last day of 
grace is a Sunday, Christmas Day, Good Friday or a day 
appointed by Royal Proclamation as a pubhc fast or thanks- 
giving day the biU is ps^able on the preceding busmess day, 
but when the last day of grace is a bank hohday or a Simday, 
and the second day of grace a bank hohday, the bill is payable 
on the succeedmg busmess day 

In this connection what would be noted, particularly by 
a banker, is the distinction between the English and Indian 
sections Here, as we have already stated above, aU hohdays 
are placed on -^e same footing because m the explanation of 
Section 25, it is clearly laid down by the Indian Act that 
“ pubhc hohday ” mdudes Sundays, New Year’s Day, Christ* 
mas Day, and if any of such days falls on a Sunday, the next 
following Monday . Good Fnday ; and any other day 
declared by the Local Government, by notification in the 
Official Gazette, to be a pubhc hohday The wording of the 
Enghsh Section 14, quoting sub-sections (a) and (b), is as 
follows — 

{a) When the last day of grace falls on Sunday, Christmas Day, 
Good Fnday, or a day appomted by Royal Proclamation as 
a public fast or thaksgiving day, the bill is, except in the case 
heremafter provided for, due and pajrable on the precedmg 
busmess day 

(b) When the last day of grace is a bank holiday (other than 
Christmas Day or Good Fnday), under the Bank Hohda}rs 
Act, 1871, and Acts amendmg or eatendmg it, or when the last 
day of grace is a Sunday and the second day of grace is a bank 
hohday, the bill is due and payable on the succeeding busmess 
day 

It may be added here m case where a bill isr payable in 
instalments, the three days of grace, as far as British India 
and Umted Kmgdom are concerned have to be added to the 
due date of each instalment To make the computation of the 
days clear the followmg table will serve — 
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Table showing varying calculations of due dates - 

. { Due Date 


A Bill '’drawn on December 2g1ih, 
i937i St 2 montiis after date 
A Bill drawn on December agth. 

1938, at 2 months after date 
A Bill drawn on Febroaiy 29th, 

1938, at 2 months after date 

A Bill drawn on February 28th, 

1939, at 2 months after date 
When the last day of grace falls 

on Christmas Day 


When the last day of grace is 
Sunday, January 2nd and 
January ist is a bank bobday 

A Bill payable 30 days after sight 
18 d^onouied by non-accqi- 
tance on March 3rd, noted on 
March 4th and accqited supra 
protest March 5th 


March 3rd, 1938 
March 3rd, 1939 
May and, 1938 
May 2nd, 1939 

In England it would be payable 
on 24th December In India 
it would be payable on 23rd 
as 24th is generally a bank 
hohday 

In England it would be payable 
on January 3rd In India it 
would be payable on December 
30tli as 31st IS also a hohday 
The penod of 30 dajrs will be 
calculated horn the date of 
notmg, VIZ March 4th which 
with three da^ of grace would 
come to Apnl 6th 


INCHOATE INSTRUMENTS 

When a person signs and dehvers to another a stamped , 
paper m accordance with the law rdatmg to negotiable 
instruments then m force in British India in blank, or par* 
tially written, he is thereby taken to give *prtma facie* 
authority to Ihe holder to make or complete upon it a nego- 
tiable instrument for any amount i^ecihed therem, and not 
exceeding the amount covered by ^e stamp, and thus, the 
person so si g nin g shall be liable upon the instrument m the 
capacily m whu^ he has signed to a holder m due course. 

A person who was not a hold^ m due course cannot recover 
any amoimt m excess of that mtended to be paid thereunder 
by the person sig nin g and dehvenng (Sec. 20, Negotiable 
Instruments Act) . The corresponding section of the E n glis h 
•RiIIq of Exchange Act is Section 20. This section is based on 
the rule of estoppel Here the person by signing the docu- 
ment and dehvering to others m blank or mcomplete form, 
lays bimsplf open to this nsk through .his own act The 
necessary condition present here is that the document ought 
to be stamped accordmg to rules applying to negotiable 
instruments and should have been given to a holder ap- 
parently with a view to be converted into a negotiable instru- 
ment. Not only the original holder, but even a subsequent 
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holder may fill it up, but a mere agent for safe- custody can- 
not. Besides, the document must be- filled in before it can be 
enforced. 

In case of Inchoate documents the most important pnn- 
ciple IS that the person to whom it was given.m an mcomplete 
form must fill it up and ddiver it to the third parly who 
se^ to sue ihe party signing. Thus where a blank accep- 
tance was stolen from the aoieptor and thereafter filled m 
as a biU and was negotiated to a holder m due course it was 
hdd that as he had not ddivered it to anybody the thief had 
no authority to fill it m [Boxendale v. Bennet, (1878) 3 
Q.BD. 525]. 

In another case where two blank forms of promissory notes 
were dehvered by the maker with his signature to his agent 
with instructions to the agent to keep' Ihe said notes until 
authority was given to him (the agent) by the signor to fill 
them up as promissory notes and to raise money thereon 
with a view to make certam payments and the agent without 
receiving such instruments of authority filled up Ihe notes 
and discounted them, it was hdd that the signor of the note 
was not hable because there had been no dehvery of the 
instrument by him as required m law [Smith v. Prosser, 
(1907) 2 KB. 735] Here what actually occurred was that 
, the signed notes or blank forms of promissory notes were 
entrusted to an agent as custodian oidy and thus the agent 
did not derive the authority until the prmcipal ordered him to 
fiU up the notes 

In a Patna case of the High Court m appeal where the 
defendant passed a blank stamped paper duly signed which 
according to him was given as an additional secunly on a 
loan given to a relative but the paper was filled and nego- 
tiated as a handnote the Court held that the defendant was 
bound to pay [Handay Singh v Kailash Singh, (1940) Patna 
404] 


A3VIBIGUOUS INSTRUMENTS 

When an instrument is so made that it can be construed 
either as a promissory note or a bill of exdiange, the holder 
may, at his election, treat it as either, and the instrument shall 
be thenceforth treated accordingly (Sec. 17, Negotiable 
Instruments Act). This occurs when drawer and drawee 
are Ihe same person or where the drawee is a fictitious 
person or one not havmg the capacity to accept the bill or 
to contract Once the holder makes his election, however, 
he IS bound by it 
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USANCES ' 

In some European coimtnes bxUs are draum at -^tsances, 
<Le. payable after It period jSxed by custom for payment of a 
draft drawn m one country on another and made payable 
there The usances have to be proved in each particular 
case by the person who pleads usance. 

CAPAcrry ^ 

' Evey person capable of contracting, according to the 
law to whidi he is subject, may bind himsdf, add be bound 
by making, drawmg, accepting, indorsing, delivering and 
negotiatmg a note, bill of exchange, or cheque. A minor 
may draw, mdorse, ddiver and negotiate such instrument so 
as to bmd all parb^ except hui^elf (Sec 26, Negotiable 
Instrum^ts’Act ; Sec. 22, Enghsh Bills of Exchange Act). 
We have already seen as to who is a minor and have con- 
sidered the capacity of various persons to contract. The 
same rules as to capacity apply here as to bills of exchange 
and their negotiation by various parties Here what the 
Negotiable Instruments Act lays down is that in case a bill 
IS drawn or mdorsed by a imnor it is not void for that reason. 
It can be enforced agamst all parties except the mmor himself. 
If the mmor accepts the bill, or makes a promissory note, he 
himself on the same groimd will not be liable on it, but the 
drawer or mdorser of the instrument will be hable. On the 
same prmciple, an adult who joins with a mmor m drawing 
or accepting a biU will not be discharged from his habihty 
* though the mmor will not be liable. On the other hand, if 
a mmor is a payee or an mdorsee of a bill or note, he can 
enforce payment erf it throu^ his next fhend [Wanoicfc v. 
Bruce, (1813) 2 M & S 205]. 

In the case of a joint stock company or a corporation its 
capacity to draw, accept or mdorse a bill of exchange or make 
and mdorse a< promissory note, depends on its constitution or 
the nature of the busmess. on the same prmciple as its power 
to contract as well as borrow and lend money is detei^nmed. 
This point is more fully dealt with later. 

INDORSEMENTS 

Definition. — ^An mdorsement is defined as — ^^*When the 
maker or holdef of a negotiable mstrument signs the same, 
otherwise than as such maker, for the purpose of negotiation, 
on the back or face thereof, or on a shp of paper annexed 
thereto, or so signs. for the ^ame purpose a stamped paper 
mtended to be completed as a negotiable instrument, he is 
said to mdorse the same, and is caUed the * mdorser ’ ” (Sec. 
15, Negotiable Instruments Act). It will here be seen that 
8 
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indorsements, though they are usually vnitten on the hack of 
a document, may be on the face or on a separate paper 
attadbied to the instrument. It is of course desirable that the 
endorsement be m mk though one m pendl is not bad and 
has been hdd as within the custom of merchants in England 
(Geary v. Physic, 5 B. & C. 234) . 

Effect of an Indorsement.— When a negotiable instrument 
is mdorsed and dehvered to the mdorsee, the property 
therein, together with;the n^t of fur^er negotiation, passes 
,to the mdorsee It must be noted that the endorsement on a 
bill of exdbiange, promissory note or a cheque made payable 
“ to order ” must be made on the instrument its^ and that a 
tranter by means of a sale deed done is not a negotiation nor 
IS the transferee a holder thereof witiun the meaning of S 8 
of the Negotiable Instruments Act and cannot claim the 
rights of a holder under S 43 of the Act [Jang Bahadur 
Singh V. Chander Balt Singh, (193^) All. 419]. But it is 
quite open to the indorser to restrict or exclude such right, 
or merdy to constitute the mdorsee an agent to mdorse the 
instrument for some other specified person (Sec. 50, Nego- 
tiable Instrummts Act). Thus when the indorsements are 
placed as* “ Pay the contents to C only ” ; or “ Pay C for my 
use ” , “ Pay C or order for account of B ” ; or “ The withm 
must be credited to C ”, the indorsements exclude the right 
to further negotiate 

An mdorsement is not bad simply because, besides the 
statement transferring the instrument, it adds a statement as 
to the payment of consideration, eg" Pay Ihe contents to C, 
bemg part of the consideration m a certam deed of assign- 
ment executed by C to me” [HI. (g). Sec 50, Negotiable 
Instruments Act]. 

In case a person who is not a party to the bill mdorses 
it, he IS m the position of a surety or guarantor to all subse- 
quent holders 

With regard to the mdorser, his position is that unless he 
excludes his liabfiity by making it sans recours, as we shall 
see later, he is boimd to make good to every subsequent 
holder for value, m case of dishonour, the loss or damage 
caused to such subsequent holder through such a dishonour 
by either the drawer, acceptor or maker Ihis is, of course, 
subject to the condition that the holder has done all he is 
bound to do as to presentment, and had given proper notice 
of dishonour Such habihty of the indorser shall be payable 
on demand as soon as it accrues (Sec 35, Negotiable Instru- 
ments Act) Thus mdorsers are m the position of sureties 
to all subsequent parties for the prior indorsers and the 
acceptor and maker who are the prmcipal debtors [Secs 37 
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and 38, Negotiable Instruments Act; Sec. 55(2) (a), English 
Bills of Exchange Act]. 

An indorsement by a rubber impression or in any other 
form of the facsimile signature is v^d at law, if placed by 
the person whose signature it purports to be or through his 
authority, but the banker naturally refuses to accept same. 
The mdorsement m pencil is not also accepted by, bankers, 
thou^ it is quite v^d. In Lems v. Clay, (1897) 67 L.J., 
Q.B. 224, where Clay was asked by a broth^ officer to sign a 
docum^t as a witness, dedaring that it was a private docu- 
ment about divorce, which was m fact a ]omt and several 
promissory note, but which Clay was not allowed' to see, 
being private, by a blottmg paper being held over it, it was 
held, when the money-lendm: with whom' it was ca^ed by 
that officer sued Clay, that Clay was not negligent under the 
circumstances and was not hable, because the action of the 
other officer m obtaimng Clay’s signature was eqmvalent to 
forgery. 

The mdorsement may be "m blank” or “in full” If 
the mdorser signs his name only, the mdorsement is said to 
be “ m blank ”, and if he adds a direction to pay the amount 
mentioned m the instrument to, or to the order of, a specified 
person, the mdorsement is said to be “ m full ” 

“ Indorsee ” is the person to whom the bill is mdorsed, 
1 e the person specified to recmve the amount mentioned m 
the instrument (Sec 54, Negotiable Instruments Act) . 

Blank Indorsemoit. — ^If the mdorsement is mdorsed m 
blank, it would be payable to the holder thereof even though 
originally payable to order A blank mdorsement is effected 
by the holder writmg his signature on the document This 
makes the mstrument transferable by dehvery and eqmva- 
lent to “ payable to bearer ” (Sec 16, Negotiable Instruments 
Act ; Sec 34, Enghsh Bills of Exchange Act) 

An mstrument which bears a blank mdorsement may be 
afterwards mdorsed m full by the holder and m that case the 
amount of it cannot be claimed from the mdorser except by 
the person to whoin it has been mdorsed in full or by one who 
derives title through such person (Sec 55, Negotiable Instru- 
ments Act , Sec 34, English Bills of Exchange Act) . Here 
the position is that m case of a bill of exchange being mdorsed 
m blank m the first instance and then ^ it is mdorsed 
specially, the bill remains transferable by dehvery m connec- 
tion wi^ all parties prior to the special mdorsement, but with 
regard to the ^ecial indorsement the person to whose order 
it IS drawn should mdorse it to give it further negotiation 

A cheque which has been ongmaily drawn as a hearer 
cheque, does not reqmre to be endorsed, and if it afterwards 
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bears a special mdorsement, the banker is under no duly to 
examine sucb mdorsement, neither is it necessary for the 
special mdorsee to indorse such cheque. The Indian law now 
according to the Negotiable Instrum^ts Amendment Act of 
1934, Section 85 (2) , is brought on hues with the Ehighsh law 
on t^ pomt. This sub-section 2 runs as follows : — 

Where a dieqtie is ongmally expressed to be payable to beareri 
the drawee is discharged by payment m due course to the bearer thereof, 
notwithstandmg any endorsement whether m full or blank appeaxmg 
thereon, and notwithstandmg that any such endorsement purports to 
restnct or exclude further negotiation " 

Thus now m India, accordmg to the above sub-section, a 
hearer cheque remains a hearer cheque notwithstandmg any 
endorsement appearing thereon This reheves the bankers m 
India of the responsibihiy of examinmg endorsem^ts on 
bearer cheques As a matter of fact the amendment was 
brought about with this object m view 

Partial Indors^ent — ^If the mdorsement is for part of 
the sum due, i e a partial mdorsement, such a writing on a 
negotiable instrument is not vahd for the purpose of negotia- 
tion, but where such amount has been paihly paid, a note to 
that effect may be mdorsed on the mstrument which may 
then be negotiated for the balance [Sec 56, Negotiable Instru- 
ments Act, Sec 32(2), Englj^h of Exchange Act]. 

If, therefore, a bill for Rs. 100 is mdorsed m favour of A 

for Rs 50 only, it is a partial mdorsement and therefore in- 

vahd for negotiation, but if the whole amount is mdorsed over 

to A and B jointly, the mdoisement would of course be good 

for the purpose of negotiation If a bill for Rs 100 is mdorsed 

“ Pay Rs 20 to A and Rs 80 to B ”, it would also be mvahd for 

negotiation though here the full amount is transferred 

\ 

Indorsement by a Person Deceased. — A negotiable mstru- 
ment payable to order which has not been mdorsed by the 
person deceased, or which has been mdorsed by the deceased, 
but who died before delivery^ cannot be negotiated by deh- 
very by his legal representative (Sec 57, Negotiable Instru- 
ments Act) If X, m whose favour ai bill is drawn, mdorses 
it and dies before dehvermg it, his executor or administrator 
cannot negotiate it on the mdorsement of the deceased, but 
should re-mdorse it themselves m their legal capacity as 
executors or admimstrators 

Indorsement Forged or Unauthorised. — ^Agam when a 
negotiable mstrument has been lost, or has been obtamed 
from any maker, acceptor, or holder, by means of an offence 
or fraud, or for an unlawful consideration, no possessor or 
mdorsee who claims through the person who found it or 
obtained it by such unlawful means is entitled to receive the 
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amount due thereon from the maker, acceptor, holder or any 
party pnor to such holder, unless such holder was the holder 
theretrf m due course (Sec. 58, Negotiable Instruments Act) . 

Under this section would fall instruments obtamed by 
theft, forgery, fraud, and unlawful consideration. In the case 
of a stolen instrument, the thief of course gets no title and 
cannot enforce it agamst parties to it, but if the instrument 
happens to be payable to bearer, or indorsed m blank by a 
n^t^ holder, and the tbipf dehvers it to an innocent holder 
in due course for value, the said holder would get a good title 
and would be protected. If, however, the instrument is pay- 
able to order and the thi^ forges the indorsem^t of< the 
payee and then dehvers it to some one for valuable considera- 
tion, the transferee wiU not be able to enforce payment from 
the parties to the bill, and m case he has obtamed payment 
by some madvertence such pa 3 mi^t can be reclaimed from 
him This IS because of the rule, viz. “forgery gives no 
title ”, and this rule apphes equally to a transferee for value 
of a bill of exchange as to the transferee of any other docu- 
ment (Thorappa v Umedmalp, 25 Bom LR 603). The plea 
of fraud is good only against the party who is gmlty of it, ot 
agamst his transferee who knew of the fraud when he took it. 
It wiU not aSect the nghts of a holder m due course The 
same rule apphes to instrumenis obtamed for an unlawful 
consideration The English Act, however, by Section 24 
specifically lays down the rule that “ a forged or unauthorized 
signature is wholly moperative ”. 

Transferee after Maturity or Dishonour.— The holder of a 
negotiable instrument who has acquired it after dishonour, 
whelher by non-acceptance or by non-payment, with notice 
thereof, or after maturity, has only, as against the other 
parties, the right of his transferor [Sec 59, Negotiable 
Instruments Act , Sec. 36 (2) . English Bills of Exchange Act]. 

The acceptor of a bill of exchange, when he accepted it, 
deposited wilh the drawer certain go^ as a collater^ secu- 
rity for the payment of the bill, with power to the drawer to 
sell the goods and apply the proceeds m discharge of the bill, 
if it were not paid at maturity The bill not having been paid 
at maturity, the drawer sold the goods and retamed the 
proceeds, but mdorsed the biU to A A’s title is subject to 
the same objection as the drawer’s title. 

It wiU thus be seen here that a transferee who takes a 
bill after the date of matunly,* even though he does so for a 
valuable consideration, js not a holder m due course. The 
same rule apjdies to one who takes it after it is didhonoured, 
provided he had notice of dishonour. 
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This does not mean that a negotiable mstrument cannot 
be negotiated or transferred after matunly Section 60 dearly 
lays down that it can be transferred or negotiated except by 
the maker, drawee, or acceptor after maturity — any number 
of tunes after the due date of payment Its negotiability 
terminates on pasunent or discharge of this document at matu- 
rity or after it If it is paid before maturity, it can still be 
negotiated by the person who paid for it, as the'payment is 
not made m dile course accordmg to law m sudi a case (See 
also Sec 36, English Bills of Exchange Act) . 

If a bill IS made payable to more than one ps^ee, they 
must aU indorse unless they are partners m a trading firm, 
when one of the mdorsees can sign on behalf of aU 'When 
the payee’s name is wrongly ^dt the mdorsement should be 
m the same speUmg as m iiie instrument, but the payee may 
add thereafter his correct signature 

^ DIFFERENT CLASSES OF INDORSEMENTS 

The indorsement may be either — 

(1) Blank, i e. only a signature, or 
, (2) Special at Full, e g 

' Pay to John Smith or Order. 

(Sd ) WtUmm Green 

(3) Partial, e,g where only a part of the amount of the 
bill is transferred This does not operate as a negotiation of 
the instrument, but may authorize the mdorsee to receive 
payment of the amount specified The law lays down that an 
indorsement must relate to the whole mstrument 

(4) Restrictive, i e (a) where it prohibits further nego- 
tiation as “ Pay to M oii^ ” or (b) restricts the mdorsee to 
deal with the bill as directed by the mdorser, as “ Pay to M 
or order for collection” (Sec 50, Negotiable Instruments 
Act , Sec 35, Enghsh Bills of Exchange Act) . 

(5) Sans recours, le wh^e the mdorser makes it cleai‘ 
that the indorsee, or the subsequent holders, should not look 
to him for payment m case of ihe bill being dishonoured, e g 
if A mdoises a bill " Sans lecours ” to B, and if B agrees to 
take it with such an indorsement, he takes it with the under- 
standing that m case he (B) fails to lecover money from the 
acceptor, or any of the previous mdorsers to A, he (B) can- 
not sue A for fihe bill (Sec 52, Negotiable Instruments Act , 
Sec 16, Enghsh Bills of Exchange Act). There is no objec- 
tion to words such as “noticfe of dishonour waived” being 
placed on the endorsement In one case where the stipulation 
m the endorsement was “ no time given to, or security talcen 
from, or composition or arrangeinent entered mto with, either 
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party hereto, shall prejudice the n^t of the holder to proceed 
against any otiier party ” it was held, overruling all other old 
qT>d pnor cases, that the said endorsement was not. invahd 
[Kirkwood v Carroll, (1903) 1 KB 531]. 

(6) Conditional, m case scmie condition is attached to the 
indorsement. In En^ish law, the person p£Qung may ignore 
the condition, hut in India if an acceptor accepts a hill after 
it was conditionally mdorsed, he idiould respect the condition 
There is no decided case on the pomt, and the question, 
according to Chalmers, may be regaled as an open one 

(7) Facultative, m case the endorsement waives some of 
the holder’s duties towards the endorser, e.g. “notice of dis- 
honour waived” Here a subsequent parly need not give 
such endorser such notice 

(8) Sans frats, le the endorser does not want any ex- 
pense to be incurred on his account on the bill 

Signature. — ^It is necessary that the drawmg, accepting 
and mdorsmg of a negotiable instniment should be made 
through the signature of the drawer, acceptor and the in- 
dorser, respectively The signature may be m any form so 
long as it mdicates the intention and the identity of the person 
who signs If the signature is misspelt or not placed in the 
usual form that will not of itself mvahdate the instrument 
[Leonard v Wilson, (1834) 2 Cr. EM 589], 

The signature or the mdorsement on a bill is the nanm of 
the party so placing his signature, or that of the firm which 
he represents with proper authority The law says that m 
case of a partner^p, a bill or a note can be drawn, accepted, 
and mdorsed m the regular course of busmess of the partner- 
ship, by any of the partners in the firm’s name, or if the 
partnership agreement specially provides, by the partner who 
has charge and management of the firm imder this agree- 
ment In case of a private firm the proprietor or any of the 
partners if there are more than one proprietor can sign m the 
nam e of the firm Any sCTvant or ag^t to whom they have 
given a power-of-attomey can also sign mdicatmg that he 
signs under such a power In case of a company under 
Indian Compames Act, 1913, a director, manager, or secre- 
tary may sign for and on b^alf of a company by virtue of 
his office .^y. other servant of the company may sign linder 
a specisd power-of-attbmey given to him. The manager of a 
firm or company may draw, accept, and mdorse biUs of ex- 
change in the regular course of the busmess of the fiam or 
company. Partners may sign in the name of the firm, 
whereas a manager or assistant holding a power-of-attorney 
should sign as : — 
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per pro Smith & Co . 

JOHN ROBINSON 


as — 


A manager, ag^t or secretary of a company should s^ 

< For the Lending & Bonowmg Coipoiation, Ltd 

L RAJARAM, 
Manager 

If,' on the contrary, L Rajaram signs as — 

L RAJARAM, 

^ Manager, ' 

The Lending & Borrowing Coiporation, Ltd 


the signature would not he reckoned as one by the manager 
of the company on its bdbaU, hut would be considered at law 
as the personal signature of L. Rajaram It must also be 
borne m mmd that m case of per pro signatures, it is dear 
lhat the person placing such a signature, daims his authority 
to sign under a power-of-attomey This power-of-attomey 
may be either very limited, or very wide and general, and 
therefore, before acceptmg this tsipe of signature on any im- 
portant document, or on a bill for a large amoimt, care should 
be taken to inspect the power-of-attomey with a view to 
ascertain whether the signature on such a docummt ifeUs 
withm the scope of the authority 'of the person signmg It 
must also be noted that if John Smith holds a power-of- 
attomey from the firm of, say, Messrs Ralh Bros , and if he 
happens* to have granted a power-of-attomey to his fnend 
Thomas Wilhams, Wilhams cannot sign for Ralh Bros,, and, 
therefore, a signature such as the foUowmg should not be 
accepted — 

Ralli Bros , 
per pro John Smith, 
THOMAS WILLIAMS 

On the same prmciple, directors of a company when 
they sign ought to sign as — 

For the Lendmg & Bonowmg Corporation, Ltd , 

HIRJI NATHOO, 

HAROON KHALILL, 

Direetois, 


But if they sign as — 

HIRJI NATHOO, 

HAROON KHALILL, 

Dtrectots 

The Lending & Borrowing Corporation, Ltd 

the signatures would bmd them personally, and would not 
be considered as their signatures on behalf of the company. 
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In case of a private individual He can sign through a 
• duly authorized agent on the same footing as a corporation, 
or a ]omt stock company. Here the agent may ei&er sign 
the name of his prmcipal witiiout addu^ his own name or 
stating that he acts for him, or the agent may sign hi^ own 
name and then make it dear that he signs for Ihe prmdpal 
named. An authority to draw a bill will not necessa:^ 
imply an authority to mdorse Agam, an authority to 
transact busmess and to receive and disdharge debts does 
not by itself confer a power to accept or indorse bills of ex^ 
change (Sec 27, Negotiable Instruments Act; Sec. 91, 
English Bills of Exchange Act) . If, however, the agent signs 
his own name only and does not mdicate that he signs for 
his prmdpal, he would be personally liable on the instrument 
to dl exc^t those who mduced him to sign upon the bdief 
that the prmapal wih only be hable (Sec 28, Negotiable 
Instruments Act) If a person purports to sign for another 
without authority, the signature will be moperative as a for- 
gery (Bank of Bengal v. Mcleod, 5 M.I A 1) But where an 
agent a^ns m excess of authority a holder in due course wdl 
be protected. 

Acceptor, Maker and Indorser. — hi the absence of a con- 
tract to ^e contrary, the maker of a promissory note, and 
acceptor before'maturity of a biU of exchange, are' bound to 
pay the amount thereof at maturity accordmg to the apparent 
tenor of the note or acceptance respectivdy, and the acceptor 
of a bill of exchange at or after maturity is bound to pay 
the amount thereof to the holder on demand (Sec 32, Nego- 
tiable Instruments Act; Sec 54, Elnglish Bills of Exchange 
Act) If they fail to do so, they will be liable to compensate 
the holder for loss, or damage sustamed, as we shall show 
hereafter This habihty is absolute and imconditional. 
They are hable even though tiie instrument was not pre- 
sented to them for payment on due date The only case 
contemplated by the words “contract to the contrary” is 
that of' an accommodation acceptor of a bill or maker of a 
note who is not botmd to pay it if presented by a party 
to the accommodation, though he woidd -of course be liable 
to a bona fde holder m due course. Agam, only a drawee 
or one or all or some of the several drawees, or “ cases of 
need” as mentioned m the instrument, or an acceptor for 
honour, can accqpt and be bound on a bill (Sec. 33, Nego- 
tiable Instrum^ts Act) . If the bill is accepted by a stranger, 
he cannot be rendered hable as such 

In determining whether the signature is that of the prm- 
cipal or the agent, the construction most favourable to vah- 
dity has to be adopted [Elliot v. Bax Ironside, (1925) 2 KB. 
301]. 
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With regard to the hahihty of the indorser, Section 35, 
ITegotiable l^truments Act, lays down that “ In the absence 
of a contract to the contrary, whoever indorses and dehvers 
a negotiable instrument b^ore maturity, without, m such 
indorsement, eiqiressly excludmg or maTring conditional his 
own habihly, is bound thereby to every subsequent holder, 
in case of dishonour by the drawee, acceptor, or maker, to 
compensate such holder for any loss or damage caused to 
him by such dishonour, provided due notice of dishonour has 
been given to or received by such mdorser” This habihty 
after dishonour is as upon an instrument payable on demand 
[Sec 55(2), English Bills of Exchange' Act] The mdorser 
not only transfers the document and his n^t, titld and 
mteifest m it to the indorsee, and m case of the bona fide 
holder even, a better and complete title thou^ his own title 
may be defective, but he also undertakes lhat m case the bill 
or note is not paid when duly presented for payment accord- 
ing to its tenor, he (the mdorser) will himsdf pay; the 
condition precedent bemg that it should be presented for pay- 
ment on due date and in case of dishonour due notice be 
given to him Thus every prior party to a negotiable instru- 
ment IS hable thereon to a holder m due course imtil the 
instrument is duly satisfied [Sec 36, Negotiable Instruments 
Act; Sec 55(2) (a), En^h Bills of Exchange Act] The 
maker, drawer and acceptor are prmcipal debtors to a holder 
m due course, whereas the other x>a3iies are hable as 
sureties for the maker, drawer or acceptor (Sec 37, Nego- 
tiable Instnim^ts Act) 

The holder however, must see that he does not impair 
any of the prior indorser’s rights because if he does so, the 
said mdorser will be discharged from his habihty, eg A is 
a holder of a biU of exchange made payable to Ihe order of 
B which contains the followmg mdorsements m blank. — 

Eust indorsement . . “ B ” 

Second mdorsement . “ Peter Wilhams ” 

Third indorsement “ Wri^t & Co ” 

Fourth indorsement “ John Rozario ” 

This biU A puts m smt against John Rozario, and strikes 
out, without Jolm Rozano’s consent, the mdorsements by 
Peter Williams and Wright & Co A is not entitled to recover 
ansrthmg &om John Rozano [Sec 40, Negotiable Instruments 
Act; Sec 63(2), English BiHs of Exchange Act] This is 
because every mdorser imdertakes to mdemnify his subse- 
quent mdorser or holder under him, provided his rights are , 
left unimpaued so that he can step mto the shoes of the party 
he indemnifies as far as high right of recovery from prior 
indorsers is concerned 
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Again, if a drawee accepts a bill on which there is a 
forged indorsement, of whi(^ he knows or has reason to 
beheve that the same is forged, he cannot refuse to on 
that ground It would, of course, be otherwise if the acceptor 
did not know that the .indorsement was forged [Sec. 41, Nego- 
tiable Instruments Act, Sec. 54(2) (b) and (c) Engli^ Bills 
of Exchange Act] 


LOST BILL 

In case a bill of exchange is lost before it is overdue, the 
holder may apply to the drawer 'to give him another bdl of 
the same^ tenor givmg security to the drawer, if required, to 
indemnify him agamst all persons m case Hie lost bill should 
agam be found, and in case the drawer refuses, he may be 
compelled to do so (Sec 45A, Negotiable Instruments Act, 
also Sec 69, Bills of Exchange Act) The English Act by 
Sec 70 further provides Ibat “m any action or proceeding 
upon a biU, the Court or judge may order that the loss of the 
instrument shall not be set up, provided an mdenmity be 
given to the satisfaction of the Court or judge agamst the 
niaim of any other person upon the instrument m question.” 
This rule oidy apphes to bills and not to promissory notes and 
the right to claim a new bill is only agamst the Arawer, but 
the section is silent as to whether the acceptor and mdorser 
can be compelled to accept and mdorse respectively 

DISCHARGE 

The maker, acc^tor, or mdorser of a negotiable instru- 
ment is discharged &om habihty thereon under any of the 
following drcumstances . — 

(1) By payment 

(2) By canceUation 

(3) By release 

(1) Payment — In case payment is made at maturity and 
if it IS the exact amount due on the bill, note or cheque, and 
if it IS made to the holder of the mstniment, it would dis- 
charge every party to the bill from his hability to pay the 
amount Payment by a stranger, if made on behalf of the 
party liable, will also be a discharge as if authorized by the 
party. An mstrument made payable to bearer may be paid 
m due course as accordmg to its apparent tenor If, however, 
it IS payable to a specified person or to order, it should be 
paid to the legitimate holder. Li case where a biU or cheque 
has been materially, altered mther m the body or in the cross- 
ing, or where a crossing is obhterated, even then, m case the 
alteiation or obhteration is not apparent and the instrument 
is paid bona fide, such a payment shall discharge the party 
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liable thereto It should, however, be remembered that zf a 
bill which IS not a cheque is crossed, m spite of that crossing 
it may be paid to any one who is not a banker, as the crossmg 
only apphes to a cheque, a postal order or a dividend war- 
rant If a payment is made to a wrong person, the same may 
be recover^ from the wrong person by the person who made 
such a payment The acceptor has a right of set o£E for any 
amount due to him by the holder and tender of the balance 
IS good pa 3 mient In the Indian Specie Bank v. Nagvndas, 
Bom L H 689, where a bill drawn m favour of the bank by 
N was accepted by M and the bank went mto hqmdation, it 
was held that the hqmdator was not entitled to be paid m 
cash for the full amount, but that M can set off the amount 
due by thb bank to him against the amount of his acceptance 
and tender the balance m cash As soon as that was done, 
the drawer N was discharged 

In coimection with pa 3 mient the followmg rule laid down 
m Sec 81, Negotiable Instrummits Act, is important . — 

“ Any person hable to pay, and called upon by the header 
thereof to pay, the amount due on a promissory note, biU of 
exchange, or cheque, is before payment entitled to have it 
shown, and is on payment entitl^ to have it ddivered up to 
him, or if the instrument is lost or cannot be produced, to be 
mdemnihed against any further claim thereon against him ” 
[Sec 81, Negotiable Instruments Act, Sec 52(4), English 
Bills of Exch^ge Act] 

Interest on Amount. — ^The amoimt due on the bill must 
include the mterest, if any, at the specified rate expressly 
^eed upon which is to be calculated on the amount of 
principal money from the date of the mstrument until tender 
or reahzation of such amoxmt, or until such date after the 
institution of a smt to recover the amount as the Court 
directs (Sec 79, Negotiable Instruments Act) 

If, however, no rate of mterest is specified m the instru- 
ment, mterest on the amount due thereon is to be calculated 
at the rate of 6 per cent per annum, from the date at which 
the same ought to have been paid by the party charged, until 
tender or realization of the amoimt due thereon, or until such 
date after the institution of a smt to recover such amount as 
the Court directs In case of the mdorser, however, who has 
to pay a dishonoured mstrument, he is hable to pay mterest 
only from the time he receives notice of the dishonour (Sec 
80, Negotiable Instruments Act) The English Bills of !Ebc- 
change Section dealing on the point of mterest m Section 57, 
when it provided that on dishonour of a bill mterest may be 
added from the tune of presentment for payment if the bill 
IS payable on demand and from matm'ily m any other case 
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It also provides for re-exchange with interest thereon in case 
of foreign bills It, however, m aU cases leaves it to the dis- 
cretion of the Court to permit mterest at such rate as it hkes, 
and m case of a rate provided m the bill, leaves it to the 
Court’s discretion whether mterest by way of damage is to be 
EQlowed at that or any other rate. 

Ill one case where six hundis were drawn by the defen- 
dant upon hims df in favour of the plamtaff, the hundtS were 
silent about mterest, but it was proved that according to 
custom^ there was a collateral agreement for payment of 
mterest at thirty per cent It was held that Section 80 of the 
Negotiable Instruments Act, 18S1, does not deprive the free- 
dom of contract, and therefore this mterest could be re- 
covered (Gostoamt v. Ram Naratn, 9 Bom LR 1). Of course 
even when there is a stipulation m the negotiable instrument 
for payment of mterest at a fixed rate the Court may reduce 
it under powers given by the Usurious Loans Act cd 1918 if 
the mterest m its opmion is excessive and the transaction 
substantially unfair ^er taking all the surrounding circum- 
stances m calculation Interest on a demand promissory note 
begins to run from its date and not the date of demand 
(Framroze v Mohammed Essay 29 Bom L R 141) . 

How should it be Paid ? — Of course, the payment ought 
to be made m the current legal tender of the realm and a tender 
by cheque is not a legal tender and will be accepted at the 
creditor’s option. When the creditor accepts a cheque m pay- 
ment, he IS presumed to have taken it as condition^ payment 
The bill must be paid to the holder or his duly authorized 
agent, and for this purpose it has been held that the fact that 
a person possesses the document as apparently payable to 
him IS presumed to be the holder m absence of o&er evidence. 

• 

It has been held that not only where a fictitious name is 
mserted the bill is to be deemed to be payable to bearer, 
but that even the fraudulent insertion of the name of a real 
person may also constitute a fictitious payee IVagUamo v. 
Bank of England, (1891) A C. 107], but that in case the payee 
IS known to be the acceptor, who accepted with full intention 
that he or his transferee should receive the money, then the 
payee is not fictitious [Macbeth v North and South Wales 
Bank, (1908) AC 137]. 

In case, however, of a person who holds the instrument 
under a forged mdorsement, the acceptor should not pay 
same as otherwise he may have to pay once over again to the 
rightful owner. This rule does not apply to cheques, as under 
Section 85, Negotiable Instruments Act, “Where a cheque 
payable to order pui ports to be mdorsed by or on behalf of 
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the payee, the drawee is discharged by payment in due 
course.” 

In case an instrument is paid before maturity it can be 
re-issued, and thus it is not cSsdiarged in such a case. The 
payment agam should be made in legal tender money, and in 
this regard the oidmary rul^ ap^dicable to agreements, will 
apply. In England a legal t&nder is payment upto any 
amount in Bank of England notes or in gold soverdgns when 
gold currency was in circulation, up to 40 sl-iinin^ in silver 
and 12 pence m bronze In India, the leg^ tender is p^ment 
upto any amount m Reserve Bank notes or Govmiment Cur- 
rency notes or in silver rupee or silv^ half-rupee pieces and 
up to one rupee only in silver four-anna pieces or in nickd or 
bronze coins If the holder, however, agrees, the bill may be 
discharged by ddivery of goods or cancdlation of a debt or 
issue of a fresh bill, note, or cheque. The payment i^ould be 
made by or on bdialf of the accceptor or maker because in 
case the payment is made by an indorser or drawer or a 
stranger, the bill is not discharged for obvious reasons utiIpas 
it is an accommodation bilL 

Bills drawn on foreign currency are to be paid at the 
rate of ezichange for demand drafts on the coimtry in whose 
currency thej’f are drawn, and not according to the rate pre- 
vailmg on the date the decree was passed (Muller Maclean 
and Co. v. S. M. AtauUah and Co., 51 Cal 320) . 

(2) CanceilatioiL — If the holder of a negotiable instru- 
ment cancds the acceptor’s or the indorser’s name with the 
mtention to discharge him then such an acceptor or indorser 
is considered disch^ged with regard to his liabihty to such 
holder and all parties claiming under such holds: (Sec. 82, 
Negotiable Instruments Act; Sec. 63, English Bills of Ex- 
change Act) Also where the holder destroys or impairs the 
indorser’s consent, as we have already seen, that indorser is 
discharged from liability to the holder to the same extent 
as if the instrument had been paid at maturity' (Sec. 40, 
Negotiable Listruments Act) . 

It is also open to the holder to dispense with or to meet 
wholly or in part the performance of the promise made to 
him either by tearing up or cancelling the instrument if done 
so with that intention 

Of course, the cancellation must have been made deh- 
beratdy and not under any mistake The best method of 
cancelling a negotiable instrument is to cancel the signature 
by drawmg a hne through than or by writing the word 
“Cancelled” across it Cancdlation of any one signature 
out of the lot will discharge the party whose signature is 
cancelled as well as parties subsequent to it Thus caned- 
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lation of the signature of the drawer will discharge all 
indorsers. 

(3) Release. — ^On the same principle, as m the case of 
cancellation, the holder of an instrument may rdease or dis- 
charge its soaker, acceptor or mdorser Also where the holder 
accepts satisfaction in any form other than a payment m cash, 
such a substitution of a new contract, or an alteration of the 
old one, will be an ample discharge or rdease as far as the 
old instrument is concerned 

We have also seen that if the holder of the instrument 
allows it to remam with the drawee for more than 24 hours 
without the consent of previous parties, they are released by 
such conduct of the holder. 

ALTEEIATION 

It may also be noticed that any material alteration of a 
negotiable instrument renders it vmd as agamst any one who 
IS a party thereto at the tune of making such alteration, and 
does not consent thereto, unless it was made m order to carry 
out the common mtention of the origmal parties. Such an 
alteration, if made by the mdorsee discharges his mdorser 
from aU habihty to him m respect of the consideration thereof 
(Sec. 87, Negotiable Instrumeats Act , Sec 64, English BiUs 
of Ebcchange Act) There is, of course, no doubt on the ques- 
tion that if words such as “ Payable m London ” were written 
m the body of the bill, an alteration of the |dace would be a 
material alteration, but it is also asserted that the position 
would be the same if those words were added at the foot of 
the bdl or beneath the name and address of the drawee. 

Must be Material. — ^It may, however, be added that the 
alteration in order to come under the rule must be a material 
alteration, and the mere fact that the alteration was made 
wilh dishonest intention will not render the instrument void 

An Alteration is material when (1) the date is altered 
with a view to reduce or mcrease the period of its currency, 
(2) it is of the sum payable, (3) the period for which it is 
drawn is altered, e g where a biU to run for three months is 
made to rim for six months, (4) a new party is added, (5) the 
rate of mterest is altered, (6)'^ihe place of payment is dtered 

Alteration if made hy a stranger will have the same efEect 
as if made by Ihe party hmiself, as it is the duly of the holder 
of^ a negotiable instrument to preserve it and safeguard it 
ag'ainst such frauds 

Alterations ‘Such as (1) conversion from order mto 
bearer or bearer mto order by the rightful party, (2) addi- 
tion of the words " on demand ” m instruments where no time 
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of payment is mentioned, (3) subsequent addition of the 
signature of a -vritness to a agnature by a parly, (4) altera- 
tion to correct a mistake, are not material alterations and 
'vdll not vitiate the instrument 

iUteraHons such as (1) crossing of cheques, (2) conver- 
aon of blank into roedal i^orsemaits, (3) filling in of blpuk 
in case of inchoate instruments, (4) -with qudified accep- 
tance, are permitted by the Negotiable Instruments Act. 

In a Bombay case [H. Pestonji and Co. v. Cox and Com- 
panjfg (1928) 30 Bom LJl. 15033, Held that m case of 

bills vrhere the due date vras entered on the top right-hand 
comer of the bill, which date on due presentation for pay- 
ment was extended, at the request of -&e acceptor, and the 
mprginal due date was struck off and the new due date sub- 
stituted, there was no material alteration It was also added 
that if the due date on the face of the bill had been altered 
the alteration would have been material, but what was done 
here did not m fact affect the biD, nor was it done with that 
intention ; that the marginal date was a mere docket for ofiace 
purposes and formed no part of the bill 

In a Madras case, P. R Suhramanta Pattar v. Porthana 
Andij (1943) Mad 143 it was hdd that (1) the alteration 
would be material within the meaning of Sec 87 of the Nego- 
tiable Listruments Act because the fact that the alteration 
did not ultimately involve any change in the ri^ts and liabi- 
hti^ of the parties was not relevant (2) Any alteration 
would be material which would alter the bu^ess effects of 
the instrument if used for any ordinary business purposes 

Alteration Unapparent or by Accidents— Again, if an 
alteration has been made accident that would not be a 
ground to avoid the instrument. The parties seeking to en- 
force would have to show the circumstances under which the 
accidental alteration came to be made We have, of course, 
seen that an alteration such as making a bearer cheque into 
an order cheque or converting an order cheque into a bearer 
cheque, by the proper party is permissible. Besides, as we 
have already . noted above, where a promissory note, bill of 
exchange or checpie has been materi^y altered, but such an 
alteration does not appear on the face of it, or where a cheque 
15 presented for pajmient which does not at the time of 
presentation appear to be crossed, or to have had a crossing 
which has been obliterated and if such a document has been 
paid by a person or by a banker hable on it according to the 
apparent tenor thereof at the time of payment and o&erwise 
in due course such a person or banker shall be discharged 
&om all liabihty on that instrum^t and such a payment 
shall not be questioned by reason of the instrument having 
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been altered or the cheque crossed (Sec. 89, Negotiable 
Ihstrunients Act). In English law such protection is giv^ 
only to a banker who pays an altered crossed ^eque, whereas 
in India it is extended to persons who pay hills and notes also 
Of course, the alteration should be su^ as is not apparent on 
the instrument [London Joint Stock Bank v. Maemllan and 
Arthur, (1918) AC. 777]. 

An acceptor or mdorser is boimd by his acceptance or 
mdorsement notwithstanding any previous alteration of the 
instrument 

Agam, if a bill of exchange, after going through its regu- 
lar course of negotiation, happens to come back at or after 
maturity into the hands of the acceptor m his own n^t, all 
rights of action are extinguished thereon (Sec. 90, Negotiable 
Instruments Act). 


DISHONOUR 

A bill, as we have seen, is said to be dishonoured when 
the drawee refuses to accept it when duly presented, or when 
it has been accepted and &e acceptor fails to meet it on the 
due date A bill must be presented for payment to the accep- 
tor on the due d^te, at his busmess place, and at a reasonable 
hour If he has no place of busmess it may be presented •at 
his residence The presentment must be made to the acceptor 
or his agent duly appointed If a bill is dishonoured by non- 
acceptance, the party c£m move for his remedy without wait- 
ing for the time of maturity m order to present it for payment 
(Ram Rauji Jamhhekar v PraJhaddas Subhkaran, 20 Bom. 
133). 

Where the drawee is mcompetent to contract, or the 
acceptance is qualified, the bill may be treated as dishonoured 
[Sec 19, Negotiable Instruments Act, Sec 41(1), l^ng lish 
BiUs of Exchange Act] In the ^Inghsh Act, Sec. 5(2), it is 
laid down that where the drawee is mcompetent to contract, 
the holder may treat the instrument, at his option, eilher as a 
bill of exchange or a promissory note 

When a bill is dishonoured the holder should (1) give 
notice of dishonour to his immediately prior party or aU prior 
parties for his own safety and (2) m case it is an inland bill 
he may get it noted and if it is a foreign bill he must get it 
protested 

The Banker and Notice of Di^onour. — ^As soon as a bill 
IS di^onoured, the holder must give notice of dishonour to 
the drawer and all previous mdorsers (Sec. 93, Negotiable 
Instruments Act) ^e notice, though not required to be in 
writmg at law, must be a written notice for s^ety In strict 


r 
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law notice by a telegram or on the tdephone would most 
probably be sufficient. The notice must be given withm a 
reasonable time, i.e. if both the giver and tiie receiver of the 
notice reside m the same place, it should be given to reach at 
least on the day after dishonour. If, on the otibier hand, they 
live m difEerent places, the notice must be posted not later 
than the day after dishonour. If the notice is duly directed 
and sent by post and miscarries, such miscarriage does not 
render the notice mvahd (Sec. 94, Negotiable Instruments 
Act ; Sec. 49, English BiUs of Exch^e Act) . 

Anyhow, the holder mudt give notice of dishonour withm 
a reasonable time. Of course, if for some reason the notice 
could not be given, or did not reach any of the parties, 
through no fault of the giver of the notice, he would be 
excused. Otherwise, failure to give notice withm a reason- 
able time would release all mdorsers previous to the party 
failing to give notice, as well as the drawer. 

The notice has to be given with a view to warn the 
parties of their habihties, and not with a view to demand 
payment The notice has to be given even though the party 
is aware of the di^onour This notice has to be given m 
cas.e of the dishonour of hundts also, and if any local usage 
tq me contrary m connection with these hundis exists, su^ 
usage has to be proved [Krishna Shethin Ganeshet Shetye v. 
Han Val]i Bhatye, (1900) 24 Bom. 488]. The notice has to 
be given at the place of busmess of the party concerned, and 
in case the party has no such place, at ffie residence of sudi 
parly (Sec. 94, Negotiable Instruments Act ; Sec. 49, Enghsh 
Bills of Exchange Act) . 

The notice should be given either by the holder, his agent 
or any party liable on it. A notice by a stranger vnV. he in- 
operative. This is important m case of a banker who has 
to collect a biU. He usually returns the biU on the same day 
of dishonour, or the next day witii an mtimation of its dis- 
honour, when he is given the bill only for collection. The 
customer must give the notice on the day Ibe bill is returned 
by his bankm: with mtimation of honour or on the day unme- 
diatdy following Where a bill is discounted with a banker 
and is dishonoured, he first debits his customer’s account and 
then returns it as above If, however, ibe customer’s account 
is not m sufficient credit, Ibe banker holds the bill himself 
and gives notice to all Ibe parties to the biU unless he is 
prepared to give overdraft credit to his customer for the 
amoimt If the banker is not prepared to give an overdraft 
credit to his customer he should open a suspense account and 
debit it, keep the bill as well as retam the balance that may 
be lymg to his customer’s credit and claim payment &om the 
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customer. The notices should be sent to addresses if given on 
Uie bill, if not to tbe known addresses of busmess. If the 
bill is protested for non-acceptance it should also be protested 
for non-pasnneat. If the notice of dishonour is not glvea 
to the drawer, or an indorser, they would be discharged from 
habiHly except m cases where the law dispenses wi& such a 
notice, as we shall ^ow h^eaft^. 

The Period Allowed.— The holder should give notice to 
all the parties he can so as to be on Ihe safe side. He should, 
as we have seen, at least give notice to the party immediately 
prior to him, or his agent, withm a reasonable tune in order 
to bind him, and that party should give it to Ihe party prior 
to him, and so on. If the holder and the party to whom this 
notice is to be given carry on busmess or hve in difEerent 
places, such notice is given withm a reasonable time if it is 
de^atch^ by the next post, or on the day next after the day 
of dishonour If they hve or carry on busmess in Ihe same 
place, the notice should be despatched in tune to reach its 
destination on Ihe day next after the day of dishonour (Sec. 
106, Negotiable Instruments Act). The party receiving notice 
has the same time withm whidb. to nolity the prior party or 
parties (Sec. 107, Negotiable Instrumeats Act). The notice 
may also be sent by a special messenger. The notice, of 
course, should be properly addressed. The notice should 
state the fact of the bill having bemi dishonoured and m what 
way the party to whom it is given will be liable thereon. If 
the notice is deposited with an agent for presentment, the 
agent is entitled to tiie same time to give notice to lus prin- 
cipal as if he were the holder givmg notice of dishonour, and 
the principal is entitled to a further like period to give noticd 
(Sec. 96, Negotiable Instrummits Act) . 

In case where the instrument is payable at a foreign 
place, the law of the place of payment will determine what 
constitutes dishonour and what notice of dishonour is 
sufficient 

Whmi the party to whom the notice of dishonour is des- 
patched IS dead, but the party dei^atdung the notice is 
ignorant of his death, the notice is sufficient (Sec. 97, Nego- 
tiable Instruments Act) . Sec 49 of the English Bills of ]^- 
change Act exhaustivdy deals with all these points withm 
its fifteen sub-sections, on the same footing. 

The party who receives a notice of dishonour is allowed, 
the same time after the receipt of such a notice, to warn by 
notice his prior holders. 

Notice when Unnecessary.— Under the following circum- 
stances notice of dishonour is unnecessary: — 
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(a) it IS dispensed with by the party entitled 
thereto; 

(b) in order to charge tibe drawer when he has counter- 

' manded paymept , 

(c) when the party diarged could not suffer damage for 
want of notice ; 

(d) when the party entitled to notice cannot after due 
search be found , or the party bound to give notice 
is, for any other reason, unable without any fault of 
his own, to give it ; 

(e) to charge the drawers when the acceptor is also 
a drawer ; 

'(f) in the case of a' promissory note which is not nego- 
tiable ; 

(gr) when the party entitled to notice, knowing the facts, 
promises unconditionally to pay the amount due on 
the instrument (Sec 98, Negotiable lostruments 
Act , Sec 50, English BiUs of Ebcchange Act) . 

The above section lays down the circumstances under 
whidh notice of dishonour is excused The party who has not 
given notice, and wants to be excused for it, sho'uld prove 
that his case falls xmder any of the above-named exceptions 
In one case where the dra'wer and acceptor were partners 
and the holder failed to give notice of dishonour to the drawer 
and afterwards pleaded that as they were partners, and, 
imder Sec. 98 (c) of the Negotiable Instruments Act, no notice 
of dishonour was necessary where the party charged would 
not suffer damage for want of notice, no notice was necessary 
here it was held by, the Court of Appeal that the onus hes on 
the holder to establish that tiie drawer could not have 
suffered damage, because the mere fact that the drawer and 
acceptor of a biU are partners does not give rise to the pre- 
sumption that they are partners m respect of the drawmg of 
the bill (Jambu Eamesuiami v Suranderaja Chetti, 26 Mad 
239) The notice may be waived before or after the date on 
which the notice ought to .have been given The omission of 
notice may also be excused when it is due to death, illness, 
accident to the holder, or any other unavoidable circum- 
stance Ignorance as to the address of the party to whom 
the notice is to be given is also an excuse, provided due dili- 
gence IS shown in trying to trace his whereabouts. 

NOTING 

Besides giving the notice, as above referred to, the holder 
must gel the btU. “noted” This is done through a notary 
public who presents the bill, notes doivn in his register the 
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fact of its dishonour and the reason, if any, given by the 
acceptor for so doing Such notmg must be made withm a 
reasonable time after dishonour, or, if the instrummt has not 
been expressly dishonoured, the reason why the holder treats 
it as dishonoured, and the notary’s charges (Sec. 99, Nego- 
tiable lastruments Act; Sec. 51, English Bills of Exchange 
Act). 

The rules with regard to notmg and Notanes-Pubhc 
are to be found m G O. No 1433, dated 30th S^tember 1886, 
and may be summed up as follows . — 

The Notanes-Pubhc shall keep books or registers m' 
which they shall record declarations of payment for honour 
(Sec 113, Negotiable Instrum^ts Act) , and ^all also 
.register notmg and protests made by them The copies of all 
the letters wluch they may wnte presenting bills for accep- 
tance, or payment, or better secunfy, as wi^ as that of all 
bills noted, or protested, or paid for honour, together with 
all mdorsements thereon (mduding that made by themselves 
to the effect that the bill has been noted or protested for non- 
acceptance or non-payment or want of better secunty) , shall 
also be recorded m these registers Each entry shall have to 
be signed by these Notaries, or m case Ihe demand for accep- 
tance or payment or better secunty has been made by a 
deck, they shall cause the derk also to afiSx his signature. 
The pages of these registers should be consecutively num- 
bered These registers shall be open for inspection of the 
Distnct Judge or such other ofScer as the Local Government 
shall, &om time to time, appomt 

FOKM OF NOTING 

(To^be made apon the instrument or upon a paper attached thereto, 

or partly upon each ) 

Reference to page m Notanal Register 

Date of presentment and dishonour 

Reason, i{ any, assigned for di^onour (or, if the instrument 
has not been expressly dishonoured, reason why holder treats it 
as di^onouxed) 

Date of note 

Notary's charges 

(Sd) A B, 

Notary-Pttbhc 


PROTEST OF FOREIGN BILLS 

'When the bill is a foreign bill, it requires both to be 
“ noted ” and “ protested 

The protest must contain — 
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(a) either the mstrummt itsdf, or a literal transcript of 
the instrument and of everything written or prmted 
thereon ; 

(b) the name of the person for whom and against whom 
the mstniment has been protested ; 

(c) a statement that payment or acc^tance, or better 
security, as the case may be, has been demanded of 
such person by the Notary-Pubhc ; the terms of his 
answer, if any, or a stat^ent that he gave no answer 
or that he coidd not be found , 

(d) when the note or bill has been di^onoured, the 
place and tune of di^onour, and, when better secu- 
rity has been refused, the place and time of refusal , 

(e) the subscription of the Notary-Pubhc malcmg the 
protest , 

(f) m the event of an acceptance for honour, or of a 
pa 3 nnent for honour, the name of the person by 
whom, or the person for whom, and the man-np r m 
which, such acceptance or payment was offered and 
effected 

A Notary Pubhc may make the d^and mentioned in 
Jiause (c) of this section either m person or by his derk, or 
where authorized by agreement or usage, by registered letter 
(Sec 101, Negotiable Instruments Act , Sec 51, En glish “RiTls 
of Exchange Act) 

In case of Inland Bills notmg alone is sufficient 

It may be added here that foreign bills of exchange must 
be protested for dishonour only when the law of the place 
where they are drawn requires such a protest In case of a 
banker who handles a foreign bill for bis customer he must 
gel it protested m proper form, otherwise he woulrf be 
POTSonally hable for neglect If a Notary Pubhc is not avail- 
able, what IS called a ** householder's jrrotest” will be suffi- 
cient Sometimes such a bill is only noted and thereafter on 
receipt of further instructions protested Here the protest 
may be extended as that of the day of notmg The protest 
must of course be properly stamped 

HOUSEHOLDER'S PROTEST 


Know all men that I. A B [householder], of m 

the county of , in the United Kingdom, at the 

requret of C D, there bemg no Notary Public mailable, did 

* r *931 at demand 

6”" “ceptMce] of the bill of exchange hereunder wntten, 
demand he made answer [state answer, if 
^ presence of G H and J K , do 

protest the said bill of exchange 


(Sd) A B 
? K } ''^*tnesses 
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• 

Note — The bill itsetf >sbould be annexed or a copy of the bill and 
all that IS irntten thereon shonld be nnderwntten (English Bills of 
Exchange Act, Schedule I } 

Protest for Better Security.— When the acceptor of a bill 
of exchange has become insolvent, or his cre^t has been 
pubhdy impeached, before the maturity of the bill, the holder 
may, within a reasonable time, cause a Notary Pubhc to 
demand better security of the acceptor, and on its being 
refused, may, within a reasonable time, cause such facts to be 
noted, and certified as aforesaid. Such a certificate is called 
a protest for better security (Sec. 100, Negotiable Instru- 
ments Act , Sec. 51, Enghsh BiHs of Exdiange Act) . 

COMPENSATION 

The amount payable m case of dishonour of a bill or 
cheque by any party liable to the holder, mdudes the amount 
due upon the instrument with mterest plus the expenses 
properly mcurred m noting and protesting it When the 
person charged resides at a place different from that at which 
the instrument is payable, the holder is entitled to receive 
such sum at me current rate of exchange between the two 
places on the day the bill was due [WtlZiams v Ayers, (1877) 
3 App. at p 146] Here m a case where it was agreed 
that “ Draft to be paid at the current rate for bank demand 
draft at the date of payment ” and the biU was didionoured 
by the acceptor, it was held that the rate of exchange was to 
be of the actud due date of payment and not of any other 
day when the acceptor chose to pay (Muller Macleans & 
Co V. Kaderhhoy, 25 Bom. LJl 177) In one other case 
Vh^e a decree was obtained m England m 'Sterling and a 
suit was filed here for enforcing the demand, it was held 
that the rate of exchange at which this decree was to be con- 
verted m Indian money was that prevailing m England on 
the day that the 'English decree was passed and not that 
prevailing on the day when the confirming decree m Bombay 
was pronounced (Madhavji v Ramniklal, 25 Bom. LR. 173 
Also see Mamlal Vtrchand v Busset, 27 Bom. LR 515). If 
an mdorser of a bill has paid the amount due on it, he is 
entitled to the amount so paid plus eiqpenses with mterest at 
the rate of 6 per cent per annum from the date of his paying 
to the date of his receiving back the amoimt ; and where the 
indorser and the person charged reside at different places the 
indorse would be entitled to receive such a sum at the cur- 
rent rate of exchange between the two places It is also 
open to the party entitled to compensation on ddhonour of 
such a bill, note, or cheque, to draw a bill on the party hable 
to compensate him makmg it payable at si^t or on demand 
for the amount due to hm together with all expenses pro- 
perly mcurred by him. Such a bill must be accompamed by 
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the instrument dishonoured and, the protest thereof, if any 
If such a hiU is dishonoured, the parly dishonouring is hahle 
to Tnalri* Compensation thereof in Ihe same maimer as in the 
case of the ongmal bill (Sec 117, Negotiable Instruments 
Act). 

t 

PRESUMPTIONS IN CASE OF NEGOTIABLE 
INSTRUMENTS 

The foUowmg presumptions shall be made m the case 
of negotiable instruments unbl the contrary is proved (Sec 
118, Negotiable Instruments Act) : — 

(1) that every negotiable mstrument was drawn, 
acc^ted and mdorsed, made or transferred for con- 
sideration (Sec 30, English Bills of Exchange Act) ; 

(2) that the date it beai^ is the date on which it was 
made or drawn, 

(3) that it was accepted withm a reasonable time after 
its date and before its maturity ; 

(4) that every transfer was made before matunly; 

(5) that the mdorsements appearmg upon it were made 
m the same order m which they appear , 

(6) m case of a lost instrument that it was duly 
stamped, 

(7) that the holder of it was a holder m due course 
(Sec 30, Enghsh Bills of Exchange Act) 

In case of negotiable mstruments, contrary to the ordi- 
nary law of agreements, consideration is presumed, and the 
party who demes same must prove his case This apphes to 
drawing, accepting as well as indorsing The next presump- 
tion IS the correct date Also that both its acceptance and 
transfer were made before maturity That the mdorsements 
were placed m the order m which they appear on the bill 
and that m case of lost instruments the presumption is that 
it was properly stamped All these presumptions can be 
rebutted by evidence, but the party challengmg them must 
prove his case. 

BILLS HELD AS SECURITY AGAINST OVERDRAFT 

"When a banker holds bills as securily against an over- 
draft he may prove m the bankruptcy of the customer for the 
full overdraft, ie. without deductmg the amoimt of these 
bills Thereafter he can claim and recover the amount s of 
the bills from parties other than his bankrupt customer who ‘ 
may be hable on them In the aggregate he shouldl not 
recover a sum greater than tbe overdraft, and if so recovered, 
he cannot retam the excess 
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ESTOPPEL 

Estoppel IS a rule of law by which a party is estopped 
from denymg.that which he previously asserted to be true 
either or^y or by writing or by a deod or m evidence m a 
Court of Law. 

A maker of a promissory note, or Ihe drawer of a bill of 
exchange or cheque, or an acceptor for honour, is estopped 
from denying the v^dity of the instrument made or drawn 
to a holder in due course A maker of a note, or an acceptor 
of a bill payable to the order of a i^ecified person, is similarly 
estopped from denying the payee’s capacity at the date of the 
note or bill to mdorse it An indorser of a negotiable instru- 
ment IS not permitted to deny either the signature or the 
capacity to contract of any prior party to a holder m due 
course (Secs 120-2, Negotiable Instruments Act, Sec 54, 
Enghsh Bills of Exchange Act) . 

FORGED SIGNATURES ON BILLS 

We have aheady seen that the Indian as well as the 
English Acts protect the paying bankers against forged 
mdorsements, provided they appear regular on the face of 
the document This protection, however, does not extend 
to mdorsements on bills of exchange made payable at the 
bank by the acceptor This is because in such a case the 
payment is made to a person other than the one mdicated by 
the customer who has so domiciled the bill m the acceptance 
and therefore it is made contrary to his mandate IRoherts v 
Tucker, (1849) 16 QB.D 560, also Vagliano v Bank of 
England, (1891) AC 107] Of course a forged document 
gives no title to any one holding under it as it has been 
obtamed by ‘ offence or fraud ” (Sec. 58, Negotiable Instni- 
ments Act, Sec 24, Enghsh Bills of Exchange Act). It is 
of course the opinion of many Indian Law eiqierts that this 
Section 58 is not meant to cover forgery and that the ongmal 
rule of the Law Merchant that “forgery gives no title” 
apphes [Bank of Bengal v. Fa^cm, (1869) 7 Moore, PC.C 
61-7] Of course, ordmarily, forgery cannot be ratified, but 
tliere are cases where a person can be estopped from puttmg 
forward a defence of forgery' as when the acceptor admits the 
authenticity of his signature and thereafter pleads it to be 
forgery [Ldach v. Buchanan, (1802) 4 Esp 226]. Another 
case is ^e one laid down in Section 41 of the Negotiable 
Instruments Act, viz “An acceptor of a bill of exchange 
already indorsed is not relieved hrom liabihty by reason that 
such indorsement is forged, if he knew, or had reason to 
bdieve the indorsement to be forged when he accepted the 
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bdl.” If a person knew, or lias reason to believe that his 
name on a bill or a cheque has been forged and that the same 
is hkdy to be presented to a banker for payment it is his 
duly to warn the banker. If he fails to do so and the banker’s 
position IS prejudiced he is ts&en to have adopted the bill or 
cheque [M. Kenzia v. British Linen Bank, (1881) 6 A C. 82. 
Also Morrison v London County and Westminster Bank, 
(1914) 3 KB 356]. In case of a forged cheque where the 
z^es of the bank concerned laid down that the customer 
should keep all bank cheques tmder lock and key and the 
forgery was due to not keeping the cheque book so locked, 
it was held that this only ne^gence did not entitle the bank 
to debit Ihe customer with loss IPirhu Dayal v. Jwala Bank, 
(1938) AU 634]. 

Forged Endorsements on Debentures. — In this connec- 
tion two Bombay cases are rather important, viz. Mercantile 
Bank of India, Ltd. v. A J. Mascarenhas, (1928) 30 Bom. 
LH 1210, and Mercantile Bank of India, Ltd v. Capt Vin- 
cent L D* Silva, (1928) 40 Bom LR 1925. In the first case 
the Debentures issued by the Bombay Improvement Trust 
were declared to be Promissory Notes and as such negotiable 
instruments These debentures originally belonged to one 
M who handed them over to his broker F for collecting 
interest as M was hvmg out of British India F forged the 
mdorsement of M and transfmred them in his own favour 
and then mdorsed them over to the Alhance Bank of Simla 
as a security for a loan The Alhance Bank sent out the de- 
bentures to be consohdated and renewed into new deben- 
tures F then arranged a loan with the Mercantile Banlc 
with which the Alhance Bank loan was paid ofE and the 
debentures were indorsed over by the Alhance Bank to ihe 
Mercantile Bank Here it was held that though a forged 
mdorsement was no mdorsement, the old debentures bemg 
consohdated and renewed, there was a new contract for pay- 
ment by the Improvement Trust m favour of the Alhance 
Bank which was valid Under the circumstances they were 
not concerned with the mvahdity of the old debentures, and, 
therefore, the Mercantile Bank got a good title 

In the second case though the decision was almost similar 
to that m case of the hnprovement Trust Debentures, the 
Court held that it was not proved that the Bombay Mumcipal 
Debentures were negotiable by custom of the market 

With regard to forged acceptance we have already seen 
that m case of a forged acceptance on a dozmciled bill, the 
banker gets no protection On the other hand, if in case of 
such a biU the drawer’s signature is forged, though the accep- 
tance is genume and the banker pays, the customer is bound 
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to recoup the banker because it is hdd that the customer who 
accepted the bill and doimciled it with the banker, ought to 
have known the drawer’s signature [Bank of England v. 
Vagltano Bros., (1891) A.Ci 107, per Lord Macnaghten 
page 158] 

PRECAUTION TO BE TAKEN WHEN A BAKECER ' 
PRESENTS A BILL FOR ACCEPTANCE 

When a banker holds an unaccepted biR either on behalf 
of hunself, or on behalf of a customer, he should present it as 
early as he can, because the acceptor’s signature gives addi- 
tional security both to hunself as well as to his customer. If 
any neglect m presentment or 'acceptance entails any loss to 
his customer, ^e banker is liable for it Frequently the 
banker cannot hunself present a bill for acceptance and has 
to get it presented through an agent who is generally some 
other banker In this case also, a loss entailed by any negh- 
gence on the part of his £^ent wiR make the banker himsdf 
responsible Only m case wh^e a bill has to fall due m two 
or three days, presentment for acceptance is sometimes 
delayed until due date This practice, however, is rather 
imdesirable for the simple reason that it is risky 

We have seen that a qualified acceptance, if it is taken by 
the holder without the consent of the drawer and the in- 
dorser, releases them The banker, IherdFore, must not take 
a qualified acceptance without consulting his customer on 
whose bdialf he is getting the bill accepted Frequently, 
when a bill is presented for payment, a cheque may be 
offered by the drawee This is ^o a nsky way of accepting 
payment, because if the cheque is dishonoured, the drawee 
or acceptor is released on the biU, and the only remedy which 
remains open to the banker is to sue on the cheque This 
must not be very valuable under tiie circumstances. The 
best course is to take the cheque as a conditional payment 
and not to part with the bill till the dieque is cashed. The 
banker should remember that the only person who has a 
right to accept the bill is the drawee, or his accredited agent 
If drawn on a tradmg partnership any partner can sign, but 
he should sign it m ^e name of his firm and not in his 
personal name If there are more than one drawee, all 
should accept it, particularly when they are not partners 

PRESENTMENT FOR PAtMENT BY BANKER 

We have already seen that it is most important that a bill 
should be presented for payment on the due date, and if the 
holder does not present it on due date the drawer and the 
previous indorsers are released. When bills are handed to 
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bankers to be collected, the usual practice is to*^ note them in 
a diary kept for the purpose, so that presentment may not be 
missed by an error, otherwise the banker would have to make 
good the loss, if any, to the customer Of course, if the delay 
in presentm^t for payment is due to circumstances which 
-are beyond the control of the banker, he will not be res- 
ponsible If the banker himself is not going to collect money 
for the bill, he must send it up a few days m advance to the 
other banker who acts as his agent for collection If the 
acceptor has not domiciled the bill at the bank, the banker 
has to present it at his place of busmess or office, and where 
the acceptor fails to 'pay, a note is usually left with the accep- 
tor containmg proof of the bill and statmg that Hie same is 
awaiting payment at a particular bank It should also be 
noted t^t if the acceptor wants to pay the bill he must do so 
before the dose of ihe busm^s day on which it has fallen 
due Here, as a matter of precaution, the accepted bill itself 
diould not be left at the acceptor's place of business If the 
banker is offered a part of the money and not the whole, he 
diould accept it but should not part with the bill imtil the 
balance is paid If the balance is not paid before the dose 
of Hie same day, the usual steps should be taken m connec- 
tion with the balance as if the bill was dishonoured This is, 
of course, dishonour for the part of the amount of the biD. 
A banker or any person who holds a bill of exchange for col- 
lection with a hen on the bill is a holder of the bill for con- 
sideration (Royal Bank of Scotland v. Rahim Cassum & Son, 
27 Bom L.H 506). 


RETIRED BILLS 

When a bill is paid before it is due and thus taken out of 
its usual course of circulation, it is said to be “retired” 
When the acceptor or any oth^ party liable on the bill retires 
it before maturity an allowance is given to him which is 
knovm as “ rebate ” This rebate is computed on the amount 
of the bill for the balance of period which is still to run at an 
agreed rate 


DOMICILED BILLS 

FrequenHy a banker’s customer while acceptmg a bill 
makes it payable at his bank and thus Hie biU is said to be 
domiciled at the bank Special arrangement has to be made 
with the bank by his customer for paymg such bills Here, 
the relationship between the banker and tiie customer is that 
of the pnncipd and the agent The usud practice is for the 
acceptor to give notice, or mtimation, to his bank every time 
he accepts a bill domicihng it with lus banker This is a 
desirable course to follow so that by some inadvertence 
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forged acceptances may not be honoured. Here mucdi depends 
on the established course of practice. The English banks 
would pay an acceptance domi(^ed with them by a customer 
even without advice if everythmg was 'm order According 
to Mr. Hart in his Law -of Banking, “ Ihe fact of making an 
acceptance payable at the aa:^or*s bank amounts to an 
authority to the banker to pay it even though there is not a 
sufficient balance to the credit of the customer.” This pomt 
was also dealt with by the House of Lords m the Bank of 
England, v Vagliano Bros, (1891) 'AC on page 157, where 
Lord Macna^ten laid down that (1) “ The ration of banker 
and customer does not of itsdf, and apart from other circum- 
/stances, impose upon a banker the duly of paying his 
customer’s acceptances” (Roberts v. Tucker, 16 QB. 560), 
(2) ” If the baziker undertakes the duty of pa 3 nng his custo- 
mer’s acceptance, the arrangement is the result of some 
special agreement, express or implied ” 

In connection with the paying of these biUs, as far as the 
customer’s signature is concerned, the position of title banker 
IS the same as that m the case of a cheque, viz that he is 
responsible for the genumeness of his customer’s signature 
and m case he pays a bih on which the acceptor’s signature 
IS forged, he cannot debit the account of his customer. The 
banker has also to take care to see that the bill is regular and 
IS properly stamped The banker has got to take care and 
see that endorsements on these domiciled bills he pasrs are 
also genume, because the protection given agamst forged 
endorsements by Section 60 of the Enghsh Act and Section 
85 of the Negotiable Instruments Act only apphes to cheques. 
If the banker were to receive a biU from the holder through 
post, requesting him to remit the money to him, he should 
decline to do so and insist upon presentation m the ordinary 
course 


PROMISSORY NOTES ■ 

In case of promissory notes, practically speaking, the 
same prmciples of law apply as in case of a bill of exchange 
except that the maker of a promissory note stands in the 
position of an acceptor of a biU of exchange (Sec 89, English 
BiUs of Exchange Act) Thus a promissory note is indioate 
and mcomplete imtil it is ddivered by ffie maker to the 
payee or bearer There can be 3 omt and several promissory 
' notes,' and when a promissory note begins with the words 
”I promise to pay” and is signed by two or more persons 
it IS deemed to be their jomt and several note (Sec 85, Bills 
of Exchange Act) If, howev^, Ihe promissory note begins 
with the words “ We promise to pay ” it will be only a jomt 
note and not a jomt and several note There is no ob]ection 


f 
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to a promissory note containmg pledge of a collateral securily 
wlucli it authorises the holder to deal with or sell oif [Sec. 
83(3)]. Promissory notes must he presented for payment 
on due date ]ust like hills of sKxhange m order to make the 
indorser liable. If it is made payable at a particular place 
it must be presented for payment at that place m order to 
render the m^er hable. In any other case, presentment 
for payment is not necessary m order to render the maker 
hable (Sec. 87, Bills of ^change Act). The particular 
place or “specified place” as laid down by Sec. 69 of the 
Negotiable Instruments Act means a place which is clearly 
stated m the instrument so that the holder must know 
exactly where to present it for payment. In one case where 
a promissory note provided that it was payable “ at Poona, 
Bombay, or elsewhere” it was hdd that no specified place 
was laid down by the instrument and therefore no present* 
ment for payment was necessary under the Act [Dorabji 
Nowrosjee v. Jamshedjee Pestonjee, (1936) 60 Bom. 796; 
38 Bom. LR 395]. 

It IS a well-established practice among bankers and 
money-lenders to take a promissory note for Ihe amount 
lent and side by side take a collateral security m the form 
of a deed to the Government loan, etc. m deposit Frequently 
these instruments refer to these deposits and the question is 
whether in such a case they retam the diaracteristic of nego- 
tiable mstruments This pomt was decided by Ihe Madras 
High Court m Appeal m RaTnchandra & others v Sesha, 17 
Mad 85, where an instrument signed and bearmg a one anna 
stamp ran as ” On deposit of title deeds I promise to pay 
you or Order Rs 160 for value received”, it was decided 
that the mstrument was a negotiable instrument, because 
“the deposit of title deeds as a collateral security does not 
make a promissory note the less a negotiable mstrument.” 
Here there was nothmg to show that “the mtention was to 
qualify the operation of the note as a negotiable mstrument ” 
Promissory notes passed by a Managmg Member of a jomt 
Hmdu family are bmdmg on the members, only when the 
money is borrowed for a family purpose There is, how- 
ever, one exception, viz where ihe fai^y carries on a busi- 
ness or a profession, there is an imphed authority to the 
Managing Member to mcur debts for the purpose of the 
family busmess or firm and the creditor is not bound to 
inquire mto the purpose of the debt to bind the whole family 
Whether this debt was mcurred for the busmess, profession 
or not, it binds the members A mmor member’s share in 
the firm is also hable {Raghunathji Tarachand v. The Bank 
of Bombay, 11 Bom LR 255) In a recent Bombay case 
IManchci bliaxo Aideshai v. Govind Ganesh Josht, (1930) 32 
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Bom L.R. 1025], it was hdld that a suit based on a promis- 
sory note passed by one member of a ]omt Hmdu family for 
the purpose of the family can be allowed to be converted 
mto a smt on the original debt against all the members of 
the family. 

It has been further held that an instrument purportiog 
to be a promissory note m which there is no mention of a 
drawee, may become a bill of exchange if acceptance is en- 
dorsed thereon by a third party IJogeshchmdra, Dhat v,. 
Mah(m/mad Ibrahim^ (1930) 57 Cal. 695]. 

There are cases where there is a question on construc- 
tion as to whether a document is a promissory note or a 
receipt In one case a document was given ac^owledgmg 
receipt and statmg the time after which the amount is to be 
repaid and also mentioning the mterest and where the docu- 
ment was not drawn on paper with an impressed stamp, 
thou|^ a stamp was afSxed which would pass for a receipt 
stamp the Court held that the document was not a promis- 
sory note but was merely a receipt enumeratmg the terms on 
which the amount was to be refunded. It was here em- 
phasised that the document being primarily a receipt, it 
remamed a receipt m spite of the fact that it was coupled 
with a promise to pay. Here the English case of Mortgage 
Insurance Company v Commissioners of Inland Revenue, 
(1888) 21 QBD 252, was followed and 8 CaL 645 over- 
load [Mohomed Akhar Khan v Attar Singh, (1936) 17 
Lah 557]. A “holder m due course” of a promissory note, 
even though he may be a money-lender is entitled to recover 
on same without any obligation to prove that the original 
holder took it from &e m^er of the note on valuable con- 
sideration [Baqar Khan v. Ram Lai, (1943) Lahore 53]. 

HIXNDIS 

Hundis are instruments drawn m an oriental language 
and probably have their denvation from the Sanskrit root 
“hund” which means “to collect” The derivation shows 
the purpose for which these hundis were originally used, 
VIZ for the collection of debts Even today bills of exchange 
are generally used for the same purpose. If, for example, 
A sells goods to B for Rs 500, A can draw a hundi or bill of 
exchange on B for the amount, the period of the bill, if, any, 
fixmg tile credit allowed by A to B for payment of the debt 
of Rs 500 

As we have already seen m the beginning of this chapter, 
the Negotiable Instruments Act generally does not apply to 
instruments in any oriental language (hundis) , but where by 
any words m tiie instrument itself the usages regardmg such 
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instruments are excluded, or where the writing expressly 
mdicates an mtention that the legal rdations of the parties 
thereto shall he governed by the Negotiable Instruments Act, 
the Act wiU apply In the absence of either these mdica- 
tions, hundts m oriental languages sl^ be governed by local 
usages applying to such documents. HuTidts are prmcipally 
divided mto two classes, viz. (a) the Shah Joghi hundts, and 
(b) the Jokhmi huvdis. 

The Shah Joghi Hundi is drawn by one merdiant on 
some other merchant askmg the latter (drawee) to pay the 
said hundt to a “ Shah ”, i e a respectable holder, aftw mak-‘ 
mg proper enquiry and takmg the usual precautions taken 
by merchants m lliat hne of busmess It usu^y states the 
name of the person on whose account the hundi is draiyn, or 
who has (as is usually the case) deposited money with the 
drawer against the hundi m question The documents are 
generally used for the purpose of remittances The drawer 
never accepts this hundt, but generally they are presented to 
the drawer at the tune of payment by the holder These are 
not instruments which come under the designation of those 
“ payable to bearer ”, but are “ payable to a respectable holder ” 
or “ shah ”, and the usage throws this duty on the drawee, 

1 e the duly of ascertainmg that the payee is a “ shah ” In 
case the hundt is mdorsed as payable to a particular person 
named m the mdorsement, the drawee must see that he 
pays to that person and no other As long as the drawee 
pays the said hundt hona fide to a ” shah ”, he is entitled to 
recover the amount from the drawer. In case the hundt 
turns out to be bad because it was forged or obtamed by 
fraud, the ” shah ” collecting same has to make good the 
money or to present the guilty party to the ^awee If the 
“ shah ” makes a mistake m collecting the hundt for a wrong 
party, he has to make good the amount with mterest at 
the late of 6 per cent from the date of payment to the date 
of refund It has also been decided recently that m case 
of a shah joght hundt, the drawee paymg to &e Skak is not 
absolved from habihty to the owner of the hundt, if the 
Shah had no title to the hundt owmg to a forged endorse- 
ment [Madhavdas Jethahhat v Dindas Vardasa, (1934) Bom 
LR 929] 

Arismg from this case when the drawee wanted to be 
indemnified by the Shah for money he had to pay to the holder 
and thus to recover back from the Shah the money paid to the 
Shah on the Shah Joghi Himdi with a forged endorsement, it 
was held by the Appeal Court that the cause of action agamst 
a Shah who receives pasnnent under these circumstances is to 
le-imburse the drawee for money had and received to the use 
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of the drawee, based either on the money having been paid 
under a mistake of fact, or without consideration and does not 
arise upon any imphed covenant for mdemmty [Madhav- 
das Jethabhai v. Sitaram Ram Narayan, (1934.) Bom L.R. 
941] 

It has been held in an Allahabad case, that a Shah Joghi 
Hundi is not a Bill of Exchange under the deiimtion of the 
Negotiable Instruments Act J[Mangal Sen Jaideo Prasad v. 
Ganeshi, (1936) AIR All 396] It was also*' held m the 
same case that a Shah Joghi Hundi is a Negotiable Instrument 
mdependently of the provisions of Negotiable Instruments Act 
m spite of the fact that it does not fall under the defimtion 
of a Bill of Exchange under that Act. 

The Jokfamt Hundi. — ^In the words of Bayley, J (Ratsey 
Amerchand v. Jusraj Vtzpal, Bom 25th July 1871) : “A 
Jokhmt hundi is in the nature of a pohcy of insurance, with this 
difference, that the money is paid beforehand, to be recovered 
if the ship IS not lost” It is m fact a mode of msurmg 
goods shipped, pecuhar to the native Indian merchants. 
There are here three parties — ^the drawer or shipper of the 
goods, the hundtwah, 1 e* the underwriter, and the malwala, 
the consignee. The consignor consigns the goods, say from a 
port m Cutch or elsewhere to his agent or vendor m Bombay. 
He then draws a hundt on the consignee or malwala for the 
value of the goods and sells same to Ihe insurer for cash, 
which IS the value less the insurance premium charged The 
hundiwala sends the hundi either to his branch o£Elce or agent 
in Bombay The hundi is then presented after the goods 
arrive safe m Bombay to the consignee or malwala who pays 
same and takes dehvery of the goods, or m case he does 
not wish to take up the goods, he may hand over the goods 
to the hundiwala and leave him to fight the matter out with 
the consignor. The hundiwala, by this pecuhar custom has 
no right to sue the malwala or consignee m case of non-pay- 
ment or non-acceptance His remedy is to recover .the 
amount from the consignor. In case the goods are lost 
totally, the hundt cannot be presented, and the loss has to 
be borne by the hundiwala or underwriter. In case of partial 
loss or damage, the hundiwala is entitled to be paid m full. 
In case of general average loss the hundiwala or underwriter 
receives payment for so much loss as may be computed towards 
the general average loss on these goods by the Average 
Adjusters (4 Bom. 344-45). 

10 
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The form m which these Jokhmi hundts are generally 
drawn, as given m the above reference (4 Bom 344), is the 
following — 


FORil OF JOKHMI HUNDI 


" To wit here have been kept and retained from Shah 
Ks * in full , so the hundt is jokkmt on board the 

vessel , nakwa owner 

After the fixed time 4 (four) days after the vessel shall have 
arrived safely from the seaport town of at the 

seaport town of do you pay to Shah " 


Zikri Chits. — ^As per Chalmers’ “ Negotiable Instru- 
ments” hundis, accordmg to the custom of Marwari mer- 
chants, “ are accepted for honour by means of ’ Zikn Chits ’ 
w^ch are furmshed by a party hable on the hundi, to the 
holder, and are addressed to some other person who is thereby 
directed to pay the hundt if the drawee does not , the latter 
accepts by writmg on the chit” The hundts, accordmg to 
the custom of shroffs, are not required to be noted or protested. 

Dhanijog Hundi. — ^This is a hundt which is payable only 
to a Shah, but it may be cashed by the dhant or holder of 
same 

Purja. — piwja is a Avritten request, addressed to the 
lender and signed by the borrower, to pay the amount men- 
tioned m the instrument, and is stamped with one anna stamp 
The rate of interest is as mentioned m the body of the purja, 
and the period for which the loan is granted is never mentioned 
in it, but IS either understood to be iJie period settled by the 
prevailing practice, or entered m a separate shp pmned to the 
purja The purja is not attested by witnesses but is merely 
an acknowledgment of a debt The nam«» of the person 
through whom the sum is received is mentioned These 
documents aie generally used m connection with short loans, 
not exceeding three months Frequently purja is also given 
m a different form, that is, m the foim of acknowledgment 
by the borrower, declarmg that he has credited the amount 
borrowed in his own account books m favour of the creditor. 
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FORM OF PURJA 
(Transhtefatton) 


W 


Bbai Sn Nathuram Tekal Cfaaod Sekkhe Bhuramal Gopinath 
ka Ram Banchiyo upranch Ru 500 Akhre Panch So tumhaie 
paslya kjaaia beyaj dar 6 as hissab bhejachh so laileja Rupaiya 
jamadame diadejo miti 30 karohcee zg86 sal miti Mshag 

Dastkhat, 

( 5 d } Saavanlal Naeata 


(Translatton) 


Honouied brother Nathuram Tdral Chand be pleased to accept 
the greetmgs (Ram Ram) of Bhuramal Gopmath Further Rs 500, 
m words rupees five hundred, is bemg taken from 3rou the mterest 
on which at the rate of 6 as is sent herewith Please acc^t it 
and pay the money to Jamadar, dated 30th day of Magh 1986 Sal 

(Sd ) SAWAm.Ai. Nahata 

{Note — ^Bengal Piovmcial Bankmg Inquiry Committee’s Report) 


Hatchita. — ^This is a sheet bound in the account hook of 
a creditor and entered in the form of a ledger, bearmg one 

anna stamp and the signature of the borrower , 

« 

. Khatapeta. — This is an account m the creditor's book, 
showmg on the debit side aU amounts advanced to the 
debtor and mterest accrued, and on the credit side all pay- 
ments as well as mterest paid No receipts are given for 
the repayment of mterest Khatapeta is itself considered 
suihaent, as it is of the account and money given The 
debtor makes written requests from the creditor for all 
advances he wants, and has to go and see that all his repay- 
ments as well as payments of mterest are duly entered to 
his credit, m the same khatapeta This form is generally 
mamtamed by Marwari bankers 

Darsani and Nadappu Vaddi Hnndis. — These are sight 
hundis payable at si^t, but the second has this pecuhanty, 
that it carries mterest at the nadappu vaddi rate horn the 
date of presentation 
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DARSANI HUNDI FORM 
(Transliteration ) 


(Obverse) 

Hundi lem bheji Ammad Hundi lent bheja 

Haji Sale Muhamniad Sobanlal Mnnsbilal 

Bbai Sobanlal Mansbilabjoga Jog TbakurJas Agyaiam 

Sn Han 

* Motilal Faramananda Wardba 

No 426 

D/Paramananda ka Hundi likbe Mujab sakaidena 1 " Siddba 
Sn Kalkatta Bandr subbasthane Bhai Sitalpiasadji Kbarag 
Prasadji Jog Sn Wardba se likbi Motilal Faramananda ken Sn 
Jayagopal Bancbijo uparancba Hundi Nag i Ru 500 — ^Akbare Rupia 
Fanch Sauka neeme rupia Arhai sauka Dana Pura ithe Rakbya 
Ammad Sale Muhammad Kaccbi Fas Miti I^lagsarbad 5 Pabuncha 
Turanta Naube Shahjog Rupia Company Chalan ka Dijyo i Sm 
ig86 Miti Magsir Badi 5 Gurubar Ta 2ist November 1929 


(Re\erse) 

Rs 500 

Neeme ka neeme sauasau ka chauguna Pura Ru Pancb sau 

kar Dijyo 

(Sd ) Thakurdas Agyaram 
Hundi Bharpaya Stbkumarsmg 
Ta 26tb November 1929 
Magasarbadi 10 

Bhai Sitalprasad ICharagprasad Jog 
No 30, Burtolla Street, Calcutta 

{Note — ^Madras Pro\ incial Banking Inquiry Committee's Report, 
p 268) 
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(Translation) 

(Obverse) 

Rs 500 

Ammad Haji Sale Muhammad Sohanlal Mnnsbilal sends 
sends brother Sohanlal Thakurdas Agj'aram to 

Munshilal to receive the receive the value of the 

value of the hundi hundi 

Sii Han 

Motilal Paramauand Wardha 

No 426 Please accept according to \vnting in the Hundi of 
Paramanand 

In the piospectus, beautiful and auspicious port of Calcutta, 
to honoured brother Sitalprasad Khargprasad written from Wardha 
by Motilal Paramananda whose greetings (Jay Gopal) you may be 
pleased to accept Further, one hundi for Rs 500, m words rupees 
five hundred, full twice of Rs 250 is drawn m favour of Ammad 
Haji Sale Mohammad Kacchi on the 5th day of Magsir Badi , 
immediately on the am\al of this hundi, you will (please) pay 
the amount thereof in current coin of the Company to the presenter 
after ascertainmg his respectabibty Sambat 1986, 5th day of 
Magsir Badi, Thursday, dated 21st November 1929 

(Reverse) 

Half of half Rs 125 four times of which Rs 500 

(Sd ) Thakurdas Agyarah 
Received the full amount of hundi 

f 

(Sd ) Sib Kumar Sikgh 

Dated a6th November 1929 
Margasir Badi 10 

Brother Sitalprasad lOiargprasad, 

No 30, Bartola Street, Calcutta 





« 

HUXDI BEARING NABAPP" INTEREST FRO:»I 
DATE OF ISSUE 



3Iiiddafi Hiindi — Ir is a huvdi ■wbicli is not payable on 
demand like ibe ccrsaj.i aurci. bur rs payable according to 
usance or custom. 

Kj-idi's payable to order are called F:rr'a::'.og .’n'rdts. 

PaiHi. — ^Vken the original hvri' called khokc rs lost, a 
duplicate or second copy is given, knovn as Pa'Ah. If the 
second is lost, a third is given which is kno’;\Ti as P.-rp" rr. 
and in the event of all three bang lost, a fourth I’n-idi 
called rilc'jc' or Pcr.chyazl is given The last is called 
Pcnch'ja : , because £ve ieadmg bankers of the place of issue 
have to draw it. 
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PARPAITH 
(Translation) 


To pleasant and prosperous to«n Bombay Port, the abode of 
ment (thercm to) B/tat (brother) ilanohar Lai Hira Lalji nntten 
from Laktpiir by MansoMi Das Virdhi Chandji uhose greetings 
you be pleased to read Further a hundt for Rs 500, rupees five 
hundred, twice of rupees two hundred and fifty, the double of 
which was drawn upon you by us in favour of Ram Chand Beni 
Ram on Chait Sudi 14, to be paid on demand m current com 
with due regard to (the qualifications) tilie respectability', title and 
address of the payee And a patth was also drawn on Vaisakk 
Badt I Now the payee of the Iiundi mforms us that the patth 
IS also lost Therefore, this third document is being drawn upon 
you Of these w e shall be responsible for the payrment of one only 
You will 'please) consult each book, day book, and other account 
books, before makmg pajmient If the hundt has been paid, then 
the patth and the parpatth are to be regarded as cancelled, if the 
patth is paid the hundt and pai patth are to be taken as void This 
parpatth is drawn on Jetk Badt 2, Santvat 1983 

(Note — ^Indigenous Bankmg m India by Jam ) 

MAIJAR 

(Translation) 

% 

To pleasant and prosperous town Bombay Port, the abode of 
ment (therein to) the Pancha (fi-ve leaders of the bankers) written 
from Lalitpur by the Parcha (the five leaders of the bankers) 
Further a hundt for Rs 500, rupees fi\e hundred, was draivn here 
by Mansukh Das Virdhi Chandji on Bhat (brother) Manohar Lai 
Hira Lalji m favour of Ram Chand Beni Ram on Chait Sudt 14, to 
be paid on demand m current com with the due regard to (the 
qualifications) the respectability, title and address of the payee 
And a patth was drawn on Vatsakh Badt z and a parpatth on Jeth 
Badt 2 Now the payee of the hundt mforms us that the hundt, 
its patth and parpatth — all the thiee are lost Therefore, if the 
hundt, the patth and paipatth are all lost, please consult the 
drawee’s day book, ledger cash and credit books, and then have 
this fourth document paid If the hundt, or patth, or parpatth 
has been paid, then this tnaijat is to be regarded as cancelled and 
to be returned after perusal This fourth document is drawn on 
the aforesaid diaw'ee and we hold ourselves responsible for only 
one of the four documents 

(Sd) r \ ■ 

Dated Jeth Stidi i, 2 I 

Satrvat 1983 3 }■ The Pancha 


(Note — Indigenous Bankmg m India by Jam ) 
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Nakal. — Generally, the advice o£ the hundi is given by 
the shroff or -banker who draws the hundi to the paity on 
whom the hundi is dra'K'n, as separate letter This is called 
nakal 


NAKAL 

(Tianslation) 

Shn 

To pleasant and prosperous tonn Bombay, the abode of ment 
(therein to) Bhat (brother) written from 

Amraoti by Sm^ai Moti Lai Ivhub Chand whose greetings you be 
pleased to accept Further a hundt payable on demand is drawn for 
Hs in favour of Bhat (brother) on 

So on its presentation please make due payment thereof Please 
wnte to us, if we can be of any service to you 

Dated 

(Note — ^Indigenous Banking in India by Jain ) 




CHAPTER V 

SIMPLE BANKING OPERATIONS 


Banker and Customer. — A banker when he deals with 
his customer is primarily in the position of a debtor to his 
creditor, or vice versa This can be well understood by 
bearmg m mind the principal functions of a banker which 
come withm the sphere of bankmg proper These fimctions 
are (1) receipt of deposits both^on current account and fbced 
deposit account, (2) discounting of bills and promissory 
notes, (3) granting of loans, (4) issuing of drafts, letters of 
credit, circular notes and actmg as acceptor on behalf of his 
customers of bills drawn on the authority of letters of credit, 
and (5) issuer of bank notes, a function which is now no 
longer performed by bankers except by Central /Banks in all 
modem countries 'Ihe Reserve Bank of India is now given the 
exclusive right of issuing notes m India In case of volim- 
tary hquidation of a company where it was sought to attach 
the bai^ account of the voluntary liqmdator for a debit due to 
the company it was held that there was no relationship of 
a banker and customer subsisting between the bank and the 
company m voluntary hquidation but that that relationship 
only existed between the bank and the hqmdator [Lancaster 
Motor Co, Ltd., V Brewith Ltd, (1941) WN 82]. 

Over and above these functions proper, a banker also 
acts as an agent of lus customer m coimection with (1) buy- 
mg or selling of securities, (2) making periodical payments 
as instructed by his customers, (3) collecting mterest and 
dividend on securities lodged by his customers, and (4) 
receiving in safe custody ^uables and securities jErom his 
customers 

The ** customer ” is a person who has “ some sort of an 
account, either deposit or current account or some similar 
relation” with a banker (Lord Davey m G W Railway v 
• London and County Bank, (1901) The mere rendering of 
some services mcidental to, though not pecuhar to, bankmg 
busmess will not however constitute the person to whom 
ihe service was rendered a “customer” (Ihis question has 
been further discussed in Chapter II and Chapter VIII). 

The true relationship of the banker and customer is- that 
of “ debtor ” and “ creditor ” This was described by Lord 
Cottenham m Folley v Hid, 1848 as follows — 

“ Money when paid into a bank, ceases altogether to be 
the money of the prmcipal ; it is the money of the banker, 
who IS bound to return an equivalent by paying a similar 
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sum to that deposited with him when he is asked for it 
The money paid mto the banker’s is money knoi^n by the 
principal to he placed there for the purpose of beipg under 
the control of the banker , it is then the banker’s money , • 
he is knoivn to deal with it as his own , he makes what 
pioht he can. which profit he retains to •himself, paymg back 
only the principal, according to the custom of bankers in 
some places, or the prmcip^ and a small rate of mterest, 
accoidmg to the custom of bankers m other places 
That bemg established to be the relative situations of banker 
and customer, the banker is not an agent or factor but he 
is a debtor” 

BAISIKER DISTINGUISHED FROM MONEY-LENDER 

The diffeience between a banking company and a merely 
Rnancmg coipoiation has now been carefully defined by our 
Indian Companies (Amendment)' Act of 1936, S 277F 
However, the distmction between “Banking” business and 
money-lending busmess had not been judicially or legally 
defined tiU quite recently when the High Court of Allahabad 
m .Appeal m the case of Gordhan Das v Anand Prasad, 
(1942) All 247, laid do-wm to the effect that there was a 
broad distmction between money-lending business and bank- 
mg busmess though m case of our so-called “ native baiikers ” 
or “mdigenous bankers” as we generally call them, some 
modification of the strict defimtion of a banker may be neces- 
sary This IS because many of these indigenous bankers 
take deposits and allow their customers to draw against same 
on demand either by cheques or by other means However, 
vrhere a money-lender did not operate m this manner, that is 
keeping demand deposit accoimts and 'allowing customers to 
draw cheques, that form of business does not come within 
the sphere of bankmg and the party cannot be called a banker 
domg banking busmess In England, however, there is no 
wdl defined defimtion of a banker or bank or bankmg 
company. 

CURRENT AND FIXED DEPOSIT ACCOUNTS 

Current Accounts — ^In case of current accounts, or what 
are also called demand deposits, the banker meurs the obhga- 
tion of pajnng all cheques drawn against him so long as there 
is enough money to the credit of his customer The customer 
on the other hand pays money m form of cash, cheques, 
drafts, postal orders, money orders etc mto the current 
accomit This he does by fillmg up paytvg-in-shps which are 
» supphed either loose or m book form by the banker These ^ 
paymg-in-shps have to be signed by the customer, or his agent. 
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^ "who pays same in When the shps are in book form there are 
■coxmterfoils which the cashier of the bank rubber-stamps, or 
imtials, after receiving cash The legal effect of this stampmg 
IS a mere acknowledgment to the effect that the shp 
was m order and that the effects when cleared would be 
credited to the customei It is not a receipt that would 
require a revenue stamp if the amount happens to be over 
tlie limit fixed by the Stamp Act 

The current account is a running account and m practice 
never becomes statute barred, because the limitation does not 
run until a demand is made from the banker for payment by 
the customer Supposmg that a customer allowed a balance 
of his current account to remain dormant for more than three 
years m India or more than six years m England that wiU not 
make the account time-barred because limitation does not 
begm to run unless and until the amount becomes due In 
case of the current account the amount becomes due only 
when the customer demands payment either by drawing a 
cheque or wiitmg a letter {Joechinson v Swiss Bank Corpo- 
ration, (1921) 3 KB 110] 

Overdraft. — ^It may be here added that frequently 
arrangements are made m connection with the current 
account to allow an overdraft on same This overdraft may 
be granted m form of a fixed loan for a fixed period in which 
case the banker debits the customer’s loan account and credits 
the customer’s current accoimt with tlie whole amount Here 
naturally the limitation begms to run from the date when the 
loan tails due and not from the date of granting of the loan. 
On the other hand, if an overdraft pure and simple is granted 
wnthout any agreement as to the time for which it was so 
granted and on condition that mterest from day to day should 
be debited on the debit balance, if any, of the account and 
credited on the credit balance, the position m law is that the 
limitation begins to run m sudi case when the last balance is 
struck and six years in England or three years m India have 
expired from the date of that last balance [Hai Hand v Jukes, 
(1863) 1 H & C 667 , 32 L J. Ex 162] However, in a later 
case, VIZ Parrs Bank v YateSy (1898) 2 Q B 450, Smith, L J , 
in his dicta (not judgment) held the view that each debit 
item m the account must be looked at as a sepaiate advance 
which is satisfied by credits in Iheir order of date This being 
a dicta has naturally not the bindmg force of a judicial 
decision 

With refeience to the cunent account, bankers fre- 
quently allow customers to overdraw that account in case 
they also happen to have a fixed deposit account relying for 
their security on t^ie right of set-off between the current and 
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the deposit accounts This light of set-off may be exercised 
although tlie customer after di awing the said overdraft 
cheques becomes msolvent. 

Rule ill Clayton’s Case. 

The general lule with regard to the appropriation of pay- 
ments is that the paity paying the money (le the debtor) 
has tlie light to appropriate the payment to whatever debt he 
likes Tlieiefore, if the customer infoims the banker tliat he 
wishes the money he is paying to bo used for payment of a 
specified bill or cheque the bankei is bound to appropiiate 
accordingly If the debtor, at the time of payment, makes no 
specific appropriation, the creditor may appropiiate the pay- 
ment even to a debt barred by the peiiod of limitation Hcie 
as soon as the creditoi’s appiopriation is notified to the 
debtor, it becomes irrevocable 

In case of Cm rent or lunnmg accounts also the above 
lules as* to appiopriation would apply Wheie, however, no 
specific appiopriation is made either by the debtor or the 
creditor, the law then appiopriates the payment by discharg- 
' mg or reducing the first item on the debit side of the Cm rent 
Account by the fiist item on its credit side Thus imder this- 
well known lule the sum first paid in is the sum that is first 
paid out [Sir W Grant M R, in Clayton’s Case, (1816) 1 
Merivale 572] This lule is popularly known as the “ Rule m 
Clayton’s Case” and vitally affects current accounts, espe- 
cially when overdiawn 

The Rule m Clayton’s Case will, however, only apply 
where the account is still runmng and not broken There- 
fore, the bankei wanting to avoid the application of this rule 
must bleak the accoimt and open a new account distmct fioin 
the ruled-off account and if possible get the written consent 
of the customer for opemng such new account (Deely v 
Lloyds Bank Ltd , 1912) Where this is done and payments m 
and out are credited and debited to such new and distinct 
account, the Rule m Clayton’s Case ivill not apply so far as 
the old account is concerned 

The effect of this Rule on Tiust money is dealt with in 
Chapter on “ Account of Customers ” mider the heading 
“ Cases where Pry, J ’s Dictum Apply ’ 

Fixed Deposit. — ^In case of fixed deposits or what are also 
called time-deposits, the rule is that the depositor agrees not 
to withdraw it for a specified time, say six months or a year 
The usual piactice in India is not to take fixed deposits for 
more than a year They are of couise renewable at the end 
of the year by mutual consent at a fresh rate of interest that 
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may be agreed upon The fixed deposit may not be for a 
fixed period, but may have been effected on an agreement 
that it may be withdrawn aftac givmg a notice of so many 
-days, say a week’s or a fortmght’s 

DEPOSIT RECEIPTS 

The Form.— When fixed deposit is placed with a banker, 
the banker gives a receipt m more or less the foUowmg 
form . — 


THE INDUSTRIAL BANK, LTD 

Sabscnbed Capital Paid-up Capital 

Rs 500,000,000 Rs 200,000,000 

Reserve Fund Rs 100,000,000 

Head Office Mathew's Road, Bombay, 
Dadar Branch, 

19 . 

No • 

Rs 

Received from 

the sum of Rupees , 

on Deposit Account to be accounted for 
with interest at the rate of per cent per annum 

from the date hereof subject to seven days' notice of 
withdrawal 

For the Industrial Bank, Ltd , 

Manager . 

■N 

Entered 

This Deposit Receipt is not transferable and is subject to seven 
days' notice of withdrawal 

No mterest will be allowed if the money is d^osited for less than 
fourteen days, and interest will cease at evpiration of notice 
of withdrawal 

This Deposit Receipt must be given up on r^yment of the 
amount 



Its Transferability. — ^It will be seen from the above 
deposit receipt that all that it professes to do is to acknow- 
ledge the amount as being paid to the banker. The receipt 
is not transferable, as it is usually marked, stQl less is it 
negotiable The debt covered by it, however, can be assigned. 
The deposit receipt, according to Sir John Paget, “ represents 
the money deposited, lent to fiie banker, is a debt or chose 
in action assignable like any other debt or chose m action, 
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independent of the receipt and despite any restriction on the 
transferability of the receipt ” The safest method by which 
a debt covered by a deposit receipt could be transferred is 
the handing over of the leceipt by the depositor to a third 
peison, having discharged same, together with a letter writ- 
ten and signed by the depositor addressed to the banker 
informing him that the debt or claim as evidenced by the 
deposit receipt has been assigned, and askmg the banker to 
pay the money on the due date of the deposit to the third 
party named m thu said letter The third party also, in order 
to make his position safe, should give a notice to the bank of 
this assignment of the debt to him A simple signature on 
the deposit receipt does not give authority to the banker to 
pay over the money (Evans v National Provincial Bank, 13 
TLR 429) In a Bombay case, R D Sethna v Hemming- 
way, 16 Bom LR 534, it was held that though the deposit 
leceipt IS neither negotiable nor transferable, but where the 
money mentioned m the receipt is immediately payable and 
the receipt is presented duly endorsed together with an order 
to pay a given mdividual, ^at individual becomes the owner 
of the money upon payment by the banker or his promise to 
hold it at the disposd of the payee 

Some banks have a cheque form prmted at the back of 
the deposit receipt In such cases, when the cheque is 
presented on the due date of the deposit duly signed, the same 
will be paid as an ordinary cheque 

Cheques against Deposit Accounts — ^The deposit ac- 
counts particularly m India are for a fixed period and repay- 
able only after the expiry of that period In England there 
are deposits withdrawable after a certain hotice or on de- 
mand also The question thus arises whether a customer can 
draw a cheque against his deposit account as distmguished 
from his current account The answer is simple that m case 
of a fixed deposit account the customer is not entitled to draw- 
cheques, neither is he so entitled if the deposit is repayable 
after the expiry of the period of notice which has been stipu- 
lated should be given In case, however, of deposits repayable 
on demand there is no decided case and the authorities such 
as Sir John Paget and Dr Hart are of opimon that the same 
most probably cannot be done in spite of the fact that there 
is a dictum of Vice-Chancellor M alm m Hopkins v Ahhot, 
(1875) 19 Eq 222, to the effect that m such cases cheques 
can be drawn 

Where money on deposit account is due on a Sunday the- 
same falls due on a succeedmg business day, whereas the 
interest stops runnmg on the day of the expiry of the said 
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deposit if for a fixed period or that of the notice of with- 
drawal if the deposit is subject to termination after notice 

Deposit in Joint Names. — When the deposit is m jomt 
names, of course, both the parties should combine m widi- 
drawal except where one has died, m which case the property 
m the usual course passes to the survivor, whom the banker 
can safely pay, provided he has no knowledge of any trust 

Depositor bisolvent. — When the depositor becomes an 
insolvent, the amount on deposit vests m the Official Assignee 
1 m India and the Trustee m Bankruptcy m England l/^en 
the deposit is m the jomt names of husband and wife, the 
same rule will apply as m the case of ordmary deposit which 
we have dealt wi& later at some lengtk 

Subject of “Donatio Mortis Causa”. — ^A deposit receipt 
has been held to be a good subject of a ‘donatio mortis causa ’, 
and on the death of Ihe donor the gift will pass to the donee 
although expressed to be not transferable [Amts v Wttt, 
(1863) 33 Beav 619] If a deposit receipt is lost or stolen, 
the amount can safely be paid on obtaining an ordmary 
mdemmty as not bemg a negotiable document, the holder 
does not get a perfect title 

Production for Payment Necessary. — ^The deposit receipt 
IS so worded that the bank^ undertakes to pay on produc- 
tion of the deposit receipt duly discharged It is thus neces- 
sary to produce the receipt duly discharged at the time of 
asking for payment on the due date t But from this it should 
not be thought that the banker can dechne to pay m case the 
deposit receipt should have been lost or destroyed All that 
the banker would be m such a case entitled to is to ask for 
an mdemmty with a proper security, or guarantee, from the 
customer When the deposit is placed m the name of a minor, 
the party so placing can withdraw and the banker runs no 
risk, if the payment be made before the minor comes of age, 
.because m suib cases the ordmary rules of justice and equity 
shall prevail (See Paget, p 23, 4.th Edn ) 

The Third Partj’’ Holder. — ^When a third party takes 
assignment of the deposit money he should take care to give 
immediate notice to the bank as we have seen above, but the 
banker would be entitled to recover from the deposit amoimt 
such money as may be owmg to him from the depositor m 
connection with some other transaction pnor to his receipt 
of the notice This is but fair, because frequently bankers 
advance* money or allow current accounts to be overdrawn 
relymg upon' the fixed deposit money as a security or a hen 
for this <advance When the holder of a deposit receipt wants 
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a loan from the banker, the banker usually takes the receipt m 
deposit as well as a separate memorandum of charge, stating 
the object with which the deposit receipt is left with the 
banker The deposit receipts do not require to be stamped 
botli in India and England. 

A deposit receipt may be offered as a security for an 
advance Here the banker should see that the same is dis- 
charged by the. depositor and a memorandum of deposit is 
taken settmg forth the conditions under which the same is 
lodged with the banker. 

Cheque Form on Receipt. — Frequently a deposit receipt 
IS issued with a cheque form at the back Here where the 
cheque was ffiled m for the whole amount, it was held that 
it was a device to ensure a receipt for the money when with- 
drawn (In ie Dillon, 44 ChD. 76). When this cheque was 
filled m for a part only of the amount, the amount was treated 
by the Court only as a cheque (In re Mead, 15 ChJD 651). 
It may be added that it is not necessary that a person should 
be a customer before a fixed deposit is taken The deposit 
itself would be sufficient to make the man a customer. 
Accordmg to tihe Institute of Bankers (Eng), a deposit 
leceipt m form “Pay to A or on his death to B” is objec- 
tionable, as it seems to make use of a deposit receipt for the 
purpose of a testamentary disposition 

DISCOUNTING BILLS AND PROMISSORY NOTES 

In this case the banker credits the customer’s account for 
the full amount of the bill or promissory note which he dis- 
coimts and debits him for the amount of discoxmt The result 
is that the customer can now withdraw the amount at his 
pleasure Though post-dated bills are vahd, bankers would 
not discount them 

It should, however, be noted that the banker discounts 
bills for his own customers, as well as retires bills domiciled* 
by him also under the same conditions He does not as a rule 
act m this capacity for non-customers as that is very risky. 
Drawers of Bills of Exchange who discount them with a bank 
are bound m case of dishonour by non-acceptance to compen- 
sate the bank unless there was an express bargam that the 
transaction was without recourse. In case where Ibe bills 
discounted with shippmg documents attached were D/A 
(documents against acceptance) and were dishonoured after 
acceptance and handmg over ai documents, it was held that 
the drawers were hable to r^mburse the b anks [jSiossooti & 
Sons, Ltd V International Banking Corporapon, (1928) 29 
Bom. LR. 1181]. * * ^ . 
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GBANTING OF LOANS 

' Fixed Loan or Overdraft. — A loan may be granted either 
for a fixed amount, say Rs 50,000, or for a fixed period, say 
one year, at a fix^ rate of mterest It may, on the oiher 
hand, be given on an overdraft arrangement where though 
the limit of overdraft is fixed at a fixed amount,’ say Hs. 50,000, 
the mterest is to be charged on the actual amount overdrawn 
from day to day. 

In the case of the first arrangement, viz. that of loan, the 
banker immediately places Ike full amount of loan to the 
credit of current account of his customer opening a separate 
loan account which is debited for the full amount. Interest 
on loan thus runs on the fuR amount from the day on which 
it is granted There is, however, one compensating factor, 
VIZ that m case of a loan for a fixed amoimt, the rate of 
mterest charged is htde low^ than that on overdraft on the 
day to, day balance. 

With reference to the note issued by the Reserve Bankj 
an mterestmg case was decided in 19M by the Allahabad 
High Court, VIZ {Radha Krishna & Another v. The Reserve 
Bank of India, (1944) All. 685] where it was laid down that 
the governing clause of S 28 states that a* mutilated note is 
one from which a portion is missing. Therefore, where two 
halves of a curiency note are placed before a currency officer, 
when they both are identifiable as parts of one note, the cur- 
lency officer should allow the claim. It was further hdd 
imder Reserve Bank of India (Note Refund Rules, 1935) 
Rule 2(E), before a note can be described as a mutilated 
note, it IS an essential condition that a portion of that note 
should be missing. If that is not so, the note cannot be 
regarded as a mutated note. 

/ 

TYPES OF CUSTOMERS 

r f 

i 

In connection with loans to be granted, three types of 
customers have to be dealt with, viz. (1) mdividuals'who are 
not busmessmen, (2) mdividuals and groups of them m the 
form of firms and partners who are tradi^, and (3) jomt^ 
stock compames registered under the Compames Act. 

Private Individuals. — In case of private mdividuals who 
are not m busmess, but who are either professional men. 
Government servants or landed aristocrats, the banker' has to 
take care to see that he does not discount any bill on thdr 
behalf, for the simple reason that, bills of ^exchange are 
instruments which arise out of busmess transactions. Agam, 
where file customer’s account shows a large turnover, a 
11 
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'banker me'* sometimes be induced to give a loan, or over- 
draft. -without security. In case of professional men, or 
Government servants this turnover may he made up of large 
income, but the party may not he savmg much and in case of 
death may leave no money. No doubt if the customer pos- 
sessed landed property. Government loans, shares, etc and 
was in the habit of paying in cheques, interest, or dividend 
warrants to his cre^t, that may give an indication to the 
hanker of his private wealth Very hkdy they are also 
deposited with the hanker himself m safe custody with power 
^ven to him to collect ‘inters and dividends when they 
become due. hi such a case, he will have what is known as 
a banker's general hen '* on the securities. 

Commercial Men. — Vlth regard to commercial men or 
traders, whether dealing as sole traders or m partnership, the 
turnover of the current account is also a very unrdiahle 
guide, because it may not exactly mean so much genuine f 
busmess. It may mean speculation 'When loans and over- 
drafts are granted against deport of securities, there is no 
difaculty. The difhculty only arises where these customers 
approach b ank ers with a request for a temporary overdraft 
for a certain amount without security, and frequently a 
banker has xo obhge them. Here, the balance-sheet of the 
hrm. if dgned by a hrst-dass firm of accoimtants, no doubt 
-would form a good guide. 

In case of a tradmg firm, every partner in law has a n^t 
to enter into contracts for borrowmg and lending on behalf of 
the firm and in the name of the finn. and if a banker takes 
signature of one of .these partners in the firm’s name, that 
would bind all partners. 

Joint-Stock Companies. — With reference to a joint-stock 
company, if the same is incorporated as a trading company, 
the power to borro-w is impli^ If it is a non-trading com- 
pany, the company cannot borrow unless specifically autho- 
rized by its constitution, ne. the memorandum and articles of 
association. The hanker should, therdore, take care to study 
these documents before he enters into money d ealings, parti- 
cularly of lending and mortgage, with these ]omt-stock 
companies. 

When a company is a brand new company, which has 
just been incorporated and a banker has been appointed the 
banker of the company, the banker should rsnember that 
any loan granted to &e company after incorporation, and 
b^ore the company obtains a certificate from the Eegistrar 
of Compames entitling it to commence busmess, is a provi- 
aonal contract only, which does not come mto force until 
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the company obtains a certificate The result is that if the 
company were to go mto hqmdation before obtaining such a 
certificate, the baker’s position would be jeopardised Of 
course, lending money to a company whidi has not been 
incorporated, 1 e which is not come mto proper legal 
existence, should never be done, as the money cannot be 
recovered even though the slmreholders were to ratify the 
contract after mcorporation It has been held m Natal Land 
and Colonization Co Ltd. v. Paulin Colliery and D S Ltdy 
(1904) A C. 1^0, that when certam acts are done by certam 
persons claimmg to act on behalf of the company as its 
agents, and that the company was not incorporated at the 
time the acts were done, they could not be recognized after 
incorporation, because at the time the acts were done the 
prmcipal, that is ‘the company, was not m existence The 
only course here would be to make a new contract after 
mcorporation m terms of the old contract 

The other obvious pomt is that m case of a limited 
company the habihties of shardiolders being limited to the 
face value of the shares they hold, the banker before advanc- 
ing without secunty should take care to see wheth^ there 
are sufficient assets of the company out of which he can re- 
cover the money. Usually he takes care to get some sort of 
a personal guarantee, either fn the form of promissory note, 
or a guarantee bond, from the directors, before he makes a 
temporary advance without the deposit of stock exchange 
or other securities. Frequently mortgage debentures are also 
given to bankers as security by a customer. 

DEBENTUEES AS SECURITY 

Debentures are issued for loan of money by jomt-stock 
companies generally givmg a charge on the assets of the 
company These debenture may bp either redeemable or 
irredeemable, and the difficulty aiises when a banker is 
offered these debentures as secunty by jomt-stodk compames 
against loans they are asked to advance. Here, therefore, 
the followmg pomts should be noted ; — 

Redeemable and Irredeeiuable Debentures.— Redeemable 
debentures are those which are repayable at the end of a 
specified period as per the terms of their issue, whereas per- 
petual or irredeemable debentures are those which are irre- 
deemable, 1 e the ^company does not bmd itself to repay the 
capital, but engages to keep on paying mterest thereon at 
fixed intervals ^us the rights of perpetual or irredeemable 
debenture-holders arise only when mterest falls m arrear, 
or where hqmdation supervenes, or where the receiver is 
appomted foi the property'of the company. Formerly, there 
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was some doubt as to wbeth^ an uredeemable debenture 
could be re-issued by a company, but Section 126 of the 
Indian Compames Act, 1913 (following a correspondmg sec- 
tion of the Enghsh Act) makes it clear that “A condition 
contamed m any debenture or m any deed for securmg any 
debenture, whether issued or executed before or after the 
passmg of this Act, shall not be invahd by reason only that 
thereby the debentures are made irredeemable or redeemable 
only on the happenmg of a contmgenc 3 % however remote, or 
on the expiration of a period, however long ” This pomt has 
been fullj*^ dealt with m Chapter X 

It may be added that the word ‘irredeemable’ is fre- 
quently used m case of debentures which the holder cannot 
force ^e company to redeem, but by the terms of the issue, 
the company is left open to pay off same whenever con- 
vement to it 

Re-issue of Redeemed Debentures. — Before our Act ox 
1913 and the English Companies Act of 1907, the law was m 
a very unsatisfactory condition as to tiie re-issue of deben- 
tures, as the company after it had once paid off its debentures 
or any part of them could not keep them ahve so as to re- 
issue them, nor could it issue fresh debentures with rights 
ranking pan passu with the holders of the original senes, 
unless the terms of the ongmal issue authorized this to be 
done ' This caused great hardship because the practice of 
botrowmg on debentures from bankers and others is most 
common among compames, particularly tradmg compames, 
with the result that the law was amended by Section 15 of 
the English Act of 1907, re-enacted m Section 104 of 1908 
which was bodily taken up m our Section 127 of the Indian 
Compames Act of 1913 Now where either before or after 
the commencement of this Act (thus m aking the law retros- 
pective as well as of future application) a company has re- 
deemed debentures which it had issued previously, it can, 
with certam exceptions, keep them alive for the purposes of 
re-issue, and where a company shall have power and sT^alT be 
deemed always to have had power to re-issue the debentures 
either by re-issumg the same debentures, or by issuing other 
debentures in th^ place, and upon such re-issue, the person 
entitled to the debentures shall have, and shall be deemed 
always to have had, the same rig ht and pnonties as if the 
debentures had not previously been issued 

The two exceptions are where (1) articles or the condi- 
tions of issue ezpressly otherwise provide, or (2) the deben- 
tures have been redeemed m pursuance of any obligation 
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on the company so to do, not bemg an obligation enforceable 
only by the person to whom the rede^ed debentures were 
issued or his assigns. 

The first pomt is easy to follow, viz. yrhen the articles 
expressly forbid such a re-issue. In the second case say, where 
the agreement is that so many per year shall be paid ofiE they 
cannot be re-issued. “Not bemg an obhgation enforceable 
only by the person to whom the redeemed debentures were 
issued or his assigns” cover the case where the debenture 
has been deposited to cover a temporary advance an d the 
loan is called in. Here t^e company can keep same ahve 
and re-issue. 

Similar provisions are also to be found m the English 
Compames Act (See Chapt^ X for further details). 

Note — Issuing of drafts, letters of credit, circular notes and accep- 
tances on behalf of his customers of bills drawn on the authonty of letters 
of credit, have been dealt with at some length m Chapter VII 

BANKER AS AGENT 

A banker acts m various capacities as we have stated 
above He carries out the orders of the customers for pur- 
chase or sale of securities chargmg his own commission and 
other expenses He accepts what are known as “standmg 
orders ” by which he is asked to make periodical payments 
either of customer’s club fee, life assurance premium, etc. 
A standing order must bear the same stamp as cheques, 
1 e 2(i • stamp m England The banker should see here that 
he does not miss the payment, but that the same is made 
on the due date, otherwise any loss emailed will have to 
be made good by him. He therefore keeps a diary m which 
record is kept of same. 

Collecting Interest and Dividend.— Here, the banker has 
securities entrusted to him not only for safe custody, but 
also for the additional purpose of collecting mterest and 
dividend as the same falls due. This gives him the dual 
capacity, viz that of a bailee as well as that of banker, and 
enables him to claim successfully to exercise the right of 
general hen of a banker over the securities for any debt 
which may be due to him by his customer. He does not 
get this right of general hen m case wheie valuables, such 
as jewellery, were deposited m safe custody, because there 
the banker acts m the capacity of a custodian, pure and 
simple, and these valuables have not come mto his posses- 
sion m the regular course of his busmess as a banker 
(Brandao v. Barnett, 12 Cl and Fm 787). The same posi- 
tion would arise if the securities were simply kept with him 
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Liability for Jewellery and Plate in Safe Custody. — ^We 
}iave se^ that jewellery and plate’is also received by a banker 
on safe custody and that in such a case, he only acts as a 
custodian and not as a banker The other point to be noted 
is that he is here in a position of a bailee With a bailee’s 
liabihty and not an insurer of tl}e articles deposited In 
TCnghfib law the rule is that the bailee may be either a 
^atuitous, or a paid bailee In case of a gratuitous bailee, 
that IS, a bailee who does not charge for his services, he is 
liable only for loss caused through gross ne^gence, whereas 
in case of a paid bailee, he would be hable for ordinary negh- 
gence In India, however, th^e is no such distmction made, 
and according to Section 151 of Indian Contract Act, 1872, 
aU that he is bound to do is “ to take as much care of the 
goods bailed to him as a man of ordmary prudence would, 
imder similar circumstances, take of his own goods of the 
same bulk, quahty and value as the goods bailed” Section 
152 further states that m case this care required to be , taken 
xmder Section 151 has been taken, “ the bailee, m the absence 
of an 3 >' ^ecial contract is not responsible for the loss, destruc- 
tion or deterioration of the thmg bailed” This habihty of 
the bailee is not confined to the loss caused through his own 
neghgence, but also for that caused through the neghgence 
of his servants in the regular course of -^eir emplojnnent 
Thus the banker would be liable for the negligence of his 
servants and officers in case of loss, but on the other hand if 
the loss IS caused through an act or default of a third party, 
the bailee would not be liable if he can show that the same 
could not have been prevented even with reasonable care and 
dihgence The same would be the case if the loss was caused 
by a bailee’s or banker’s servants while acting outside the 
ordmary course of their employment In India, the question 
of gratuitous bailment is primarily of an academical mterest 
because all our banks make a charge for taking valuables m 
safe custody, and even if they did not, the law apphcable to 
them m connection with loss through neghgence is the same. 

Wrong Delivery of Box in Safe Custody. — All these 
articles when taken in safe i^ustody are no doubt entered 
mto a special register kept for the purpose and a receipt or 
acknowledgment is given to the customer The banker in 
case of pure and simple safe custody receipt takes no 
cogmsance of the contents of the box. All he is bound to do 
IS to return the box with all the seals mtact Where a 
banker dehvers by mistake, even without being neghgent, 
n box of valuables deposited with him m safe custody to a 
wrong person even on a forgery on the discharge of the 
receipt, he would be guilty of conversion and would have to 
Tnalrp good the value. In Hirot v London and North-Western 
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Railway Co, (1879) 4 ExD. 188 at page 194, Brambwell, 
LJ, held that “if a man disposes of property, and m law 
if he without authority ddivered it to somebody not en- 
titled to receive it, he might be charged with convertmg it 
to his own use A misdehvery by a carrier was a conver- 
sion, I cannot see there^pre why a misdehvery by a waie- 
houseman is not a conversion** In Bristol and West of 
England Bank v Midland Railway Co, (1891) 2 QB 653 
at page 756, Lopes, LJ, has laid down -^at delivery to a 
wrong person would be conversion The comnnttee oi tlie 
Central Association of Bankers, after legal advice issued a 
statement to the effect that m cases where these safe custody 
boxes are issued to wrong persons, the banker would be 
liable as a bailee for negligence In case of fraud or wrong- 
ful removal by a bank servant or official, it would be a case 
of conversion 


BANKERS’ OPINIONS 

Opinion In General. — ^Frequently a banker is requested 
to give his opimon as to the credit and standing of a custo- 
k mer In case of such an mquiry as to the financial position 
of a customer, the banker has to be very caieful m his 
ahswer because if his answer is too unfavourable an action 
for defamation may be brought by his customer, whereas 
if his answer is too favourable the inquirer may bring an 
action for misrepresentation against the banker This 
information should only be given to a brother banker, 
unless the customer himself has authorized the banker to give 
this information to a non-banker with whom he proposes to 
deal Besides this, m givmg this mformation, as far as pos- 
sible, he should give only a general opinion and should not 
refer to details as to the state of his customer’s accoimt, 
dealings, etc He is not bound to make any outside mquuies, 
but all that he is boimd to do is to speak from his peisonal 
Imowledge of the customer and that of his account [Paisoiis 
V Bat clays & Co and another, (1910) 103 LT 196] 

Formerly m Enghsh law it was held lliat unless tlie 
opimon was in -writing and signed bv the banker no liability 
or responsibihty was incuired, but that view of law is now 
altered by the House of Lords’ decision in Banbury v Bank 
of Monti eal, (1918) AC 626, m which it is now held that 
I^rd Tanterden’s Act on which this English position of law 
was supposed to rest, had leally no bearing whatever on 
questions such as these Thus whether the opimon is given 
orally, or in \\Titmg, it makes no difference now both in 
England and India Negligence in this connection may in- 
volve the banker into damages, but innocent lepresentation 
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constitutes no cause of action according to Lord Wrenbury 
in Banbury’s 'Case. 

Duty as to Secrecy. — Asto the duty of the banker towards 
his customer to observe secrecy as to '^e state of his accoimt, 
the same arises out of contract with his customer, and if he 
fails m this duty, he will be liable to damages which may be 
substantial if serious mury has resulted. The case of Toumter 
V National Provincial and Union Bank of England, (1924) 1 
K'B 461, IS one which deals exhaustively wi& this position 
Here Toumier was a customer of the National Provmcial and 
Union Bank A cheque was drawn by another customer of 
the same <bank m favour of Tourmer, but instead of paymg it 
into his own account, Tourm^ endorsed it to a third person 
who had an account at another banlc On/ return of the 
cheque to the National Provmcial and Umon Bank, the 
manager of this bank mquired of 'the other bank as to who 
the person was to whom the cheque had been paid, and was 
told that he was a book-maker The manager of the 
National Provmcial and Umon Bank disclosed the informa- 
tion to outsiders, viz. that Tourmer was a book-maker. 
When sued, it was held that the disclosure constituted a 
breach of duty on the part of the National , Provmcial and 
Umon Bank to Tourmer, them customer, for though the 
information was acquired not through Tourmer’s account, 
but through that of Ihe drawer of the cheque, it was acquired 
by the National Provmcial and Umon Bank during the cur- 
rency of Tourmer’s account and m their character as his 
bankers 

In the opmion of Sir John Paget, this duty of secrecy not 
only continues durmg the course of the currency of customer’s 
accoimt, but enures ^er the customer’s death, and it does not 
make any difference whether the account is m credit, or over- 
drawn, because the confidential position is not confined to the 
actual study of customer’s account, but actually extends to 
the information derived from the account itself. 

When Released of this Duty? — ^In the above-quoted 
Toumier^s case. Banks, LJ, dassified the cases where the 
banker would be released from his obligation to secrecy 
legardmg his customer’s affairs They are (1) when com- 
pelled by law to disclose , (2) when pubhc duty forces hmi 
to disclose , (3) when the bank’s own mterests require dis- 
closure; and (4) when disclosure is made with the consent 
of the customer, expressed or imphed 

To sum up the pomts made m the above two cases 
{Toumier and Parsons), the banker is bound by his' duty as 
to secrecy in all cases except — 
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(1) "Where the customer consents expressly or unphedly, 
1 e' by giving a reference to the banker. 

(2) When the banker is compelled by law. 

(3) When the banker has to disclose with a view to 
protect his own mterests 

(4) When the mterests of the State require such a dis** 
closure 

(5) When he gives this opmion to a brother banker m 
confidence accordmg to bankmg practice, and confines 
his remarks to facts disclosed by books of accoimt 

(6) When it is given honestly and in good faith 

Care while Declining Opinion. — ^When an outsider who is 
not a banker asks for information, or opmion, from a banker 
as to his customer’s financial position without any authonly 
from the customer concerned, the banker should of course 
dedme to give it. While declining, care should be taken to 
see that ansrthmg which is likely to m]ur^ the customer’s 
credit IS not said, but it should be made clear that there 
would be no objection to give the opmion, if authorized by 
the customer to do so. 

MONEY LENT AT SHORT NOTICE OR CALL 

From what we have seen above, it is evident that the 
banker’s obhgations are mostly to pay cash on demand 
whether they be m connection with current accounts, biUs 
discounted, loans and overdrafts granted or notes issued. 
Thus the bank manager is constantly between two confiictmg 
aims, the one bemg to make such profits as he can by keepmg 
the bulk of his funds properly mvested and at the same tune 
arrangmg his mvestment m a manner that would ensure suffi- 
cient loose cash being available in case of an unexpected run 
on the bank Of course, under the normal circumstances, if 
there was an unreasonable rumour agamst the bank which 
caused the run, other banks will be ready to accommodate 
on proper security and guarantee, but m Ihe tunes of financial 
strmgency when all bankers aie more or less pressed for 
loose cash, the banker has laorgely to depend upon his hquid 
Tesources One of these resources is made up of what is 
known as the “ Short Loan Fund ” This amoimt is the 
unemployed cash of a banker for such emergency which is 
lent out by him “ at call or on short notice This money 
IS generally borrowed by stock exchange operators, shroffs, 
bill brokers, etc and is lent for the short period of twenty- 
foui or forty-eight hours, and m some cases from afternoon 
to afternoon when it is known as “ overnight money ” 
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SECURITIES AGAINST WHICH BANKER ADVANCES 

MONEY 

A banker advances money against various securities, the 
details of which will be considered in Chapter XI It may 
be mentioned here that the most f amiliar securities are Gov- 
ernment Stock, Loans and other First Class Paper, com- 
monly known by the denommation of “ gilt-edged ” securities. 
Generally they are deposited with a memorandum ack- 
nowledging the debt and recording the transaction of loan. 

Shares of Companies. — The other securities are shares of 
^omt-stock compames Here, share certificates are frequently 
deposited together with blank transfer forms, against the 
banker’s advances The idea is that m case the borrower 
does not pay the loan m time, the banker can sdl the shares 
and recover his prmcipal and mterest out of the proceeds, 
handing over the surplus to the borrower But the danger 
of taking blank forms of transfer hes in the fact that 
borrower may by some fraud obtam duphcate certificates and 
pledge them a second time ov^ with some other banker. H 
the other banker gives prior notice to the company of this 
pledge, he obtains priority over the origmal lender. The 
other risk the banker runs is that, generally speakmg, m case 
of good many ]omt-stock compames, a clause is to be found m 
the articles of association to the effect that the company itself 
wiU have a first and paramount hen over all that is due to 
it by the shareholder. If, therefore, the borrower, as a share- 
holder of the company concerned, owes money to the com- 
pany and the banker, without making mvestigation, happens 
to advance money on these blank transfers, he may idtimately 
find that his security is either worthless or not of much value, 
owmg to the fact that the company has a first and paramount 
right over the proceeds. 

The safest course, therefore, is to get the diares mortgaged, 
whereby they are transferred to the name of the banker, or 
one of his nommees, subject to repayment of the loan He 
thus secures what is known as a legal as agamst an eqiutable 
right, and thus the question of hen as discussed above does not 
arise In advancing money on this footmg, care should also 
be taken to see that the shares are not partly paid, or that 
the company is not an unlimited company, otherwise the 
banker instead of recovermg money may be saddled with 
habihty on the calls for the balance which the customer may 
not be able to make good. While acceptmg shares as secu- 
rity, care should be taken to see that the compames concerned 
are substantial institutions and that their busmess is not of 
a speculative character. 
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-Title Deeds —‘When title deeds or property are offered, 
they may be offered by way of equitable mortgage, or legal 
mortgage An equitable mortgage is a mere deposit of title 
deeds against the loan or advances made, and, generally 
speakmg, a modem banker would only advance on an 
eqmtable moitgage, because a legal mortgage means a long 
term loan which a commercial bank does not, generally 
speakmg, advance Of course, before decidmg to lend, the 
title deeds should be carefully examined by an expert, say, 
the bank’s own lawyers, as the matter is highly technicd 
The property concerned should also be valued by expert 
valuers such as architects or engmeers, and m case of lease- 
hold properties, proper allowance should be made for the 
expured period of the lease The borrower should also be 
asked to regularly produce the receipt for payment of ground 
rent on his own property, and m case of all properties, the 
banker should see that they are kept fully msured for which 
the borrower should be called upon to produce insurance 
premium receipts at regular mtervals The banker should 
accept first mortgage only. Second mortgages should never 
be accepted, unless havmg m^de an mdiscreet advance, he 
wants to fill m his security by way of making the best out 
of a bad bargam 

Life Policies. — Life Assurance Pohcies are also fre- 
quently offered to banks as securities against advances, 
though, generally speakmg. Life Assurance Compames them- 
selves make a speciahty of this type of busmess However, 
when a banker is called upon to advance money on these 
pohcies, he must do so on the footmg of their “surrender 
value” le the value which the pohcy has acquired on the 
footmg of total number and amoimt of premiums paid This 
fact can be ascertamed from the company concerned Of 
course, while makmg the advance, a margm must be mam- 
tamed Here the usual practice is to lend upto nmety per 
cent of the surrender value Life Assurance Companies 
themselves make advances to the extent of nmety-five per 
cent of the surrender value* 

Guarantee Bonds. — The other usual form of security is a 
guarantee from another person or persons For this purpose 
the banker has to get special guarantee forms signed where all 
the mcidents are properly provided for, from the pomt of view 
of the banker himself We shall no doubt deal with these 
documents at seme length later For the present purpose it 
is quite sufficient to state that if these guarantees are of 
substantial parties, and are properly drafted, they form a 
good security fiom the banker’s standpomt In one Madras 
case, It was decided that m case of a guarantor who has agreed 
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to stand security for a bank’s customer for advances made, 
the bank was under no legal obligation to volimteer to ihe 
guarantor any information as to the extent of the customer’s 
indebtedness But if the bank gives information and the 
same turns out to be false or wrong, it might vitiate the con- 
tract of suretyship (Imperial Bank oj India v Avanasi 
ChettiaTf 53 Mad 826). 

Shipping Documents. — ^In centres such as shippmg ports, 
etc shipping documents which are made up of biUs of lading 
and insurance pohcies are frequently olfered to the banker 
as security agamst which advances are made In this case, 
the bills of ladmg are generally drawn in a set of three, and 
therefore, when the banker advances money, he should take 
care to see that he takes possession of all the three parts, 
otherwise it is quite open for the borrower to commit fraud 
by endorsmg wy part left with him over to any innocent 
party, thereby jeopardismg the banker’s security, because 
here the man who presents Ihe bill of ladmg first to the ship- 
ping office gets his goods, though in Jaw the person to whom 
the bill of ladmg is transferred first m order of tune gets 
priority Litigation and loss are threatened m this connect 
tion and the banker should never take the nsk of advancing 
money on bills of lading unless all three parts are handed 
over to mm. If these bills of ladmg are m the hands of the 
rightful owner of the goods or that of his agent or factor, the 
banker has complete security both under the English Factors 
Act of 1889 and imder our ^dian Sale of Goods "Act of 1930. 

t 

RATE OF INTEREST 

The rate of interest quoted on the money market, 
generally speaking, is the bank late, 1 e the advertised mmi- 
mum rate at which the Bank of England or the Reserve 
Bank of India are prepared'' to discount bills of exchange. 
The Bank of En^and or the Reserve Bank loan rate is a 
htde higher than the discount rate which is also quoted on 
the market The market itself has a special rate for dis- 
counting bills, known as the market rate of discount, which 
is the rate charged by various ]omt-stock banks, bill brokers 
and hundi shrofis Bank deposit rates are also quoted for 
mterest allowed by banks on current accoimt as well as on 
fixed deposit account They constantly vary with the fluc- 
tuation of the market Bo& the Bank of En^and and the 
Reserve Bank of India do not allow any mterest on current 
account deposits -The mterest charged on call i^oney is 
known as ** hankers* call rate** This call money may be 
for overnight or day to day or seven day or weekly loans 
and the mterest on fibs fluctuates or vanes with the demand 
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and supply of loanable funds on the money market When 
money is lent by clearing banks to discount bouses and bill 
brokers m London, it is generally left permanently with 
them though the condition is that the same maj^ be called 
up immediatdy at the option of the lender. The monej’ so 
lent is known on the money market of London as “good'* 
money On the other hand, clearmg bank funds which are 
available only on two days a week are known as “bad” 
money. Naturally all these rates are more or less inter- 
dependent, and the whole money market generally follows 
the mdication of the central banks, viz the Bank of England 
in England and our Heserve Bank m hidia These central 
banks also mampulate the money market frequmtly with a 
view to mamtam their rates of mterest for one purpose or 
other. 


MINOR’S ACCOUNT 

Li case of a minor, i e. a person who has not attamed IS 
years of age m India, or 21 years in England, the question is 
whether the bank would be safe m openmg a current account 
lor him It IS held that “ the disability of a mmor, or infant, 
goes no further than is necessary for the protection of the 
infant ” [Per Pearson, J m Burnaby v. Equitahlei Rever- 
sionary Interest Society ^ (1S85) 28 ChD. 416 at page 424]. 
From this it follows th^ an infant cannot give an ^ective 
discharge A receipt by him for an obhgation which has 
already been performed would be good (In re Brickie Bank, 
6 ChD 358) In actual practice, however, this is more or 
less an academic question, as a bank^ generally would not 
open a current accoimt with a mmor, but it seems to be the 
opinion of those best qualified that, there is not much danger 
in openmg a current account with a mmor, provided care is 
taken to see that the account is not overdrawn, because 
any dealing which savours of a loan of money to the mmor 
would be void 


MINOR AS AN AGENT 

Though the position of a mmor as far as his capacity to 
contract is concerned is much restricted, there is no objec- 
tion to a minor bemg appointed as an agent by an adult to 
deal on his behalf Here the minor f^an, provided he 
is given proper pow'er, do all that his adult prmcipal can 
do mcludmg boiroAvmg and lendmg of money, and the 
transaction would be bmdmg upon his prmcipal. Thus a 
mmor can overdraw Ins prmcipal’s current accoimt and the 
prmcipal would be bound by same. There is also no objec- 
tion to a mmor bemg a vutness to a signature. 



175 


Simple Banking Operations 
JOINT ACCOUNT 

In case of joint account by people who are not partners, 
much depends as to how and under what instructions their 
account was opened If the instructions to the bank^ were 
that all the parties should jom m signing cheques, on tiie 
^notice of death of one of them, cheques ^awn prior to his 
death wiU be paid The question &en arises what would 
become of the account and the answer is that m case of pme 
and simple jomt account for busmess transactions, the pro- 
perty vests m the survivor. If, however, the mstnicfions to 
the banker are that any one particular person may sign 
cheques, on the notice of death of that person the banker 
shoxild stop pajnnent of all cheques signed by the deceased. 
This pomt has been dealt with fully m Chapter X. 

JOINT ACCOUNT BETWEEN HUSBAND AND WIFE 

Intention Governs Survivorship. — There is, however, a 
distinction as regards the jomt account in the name of 
husband and wife Here when the husband dies, the ques- 
tion whether the wife should take money by survivorship is 
a question of mtention If the mtention was that the husband 
opened such accoimt with the dehberate object of leaving 
Ins money to his wife, she would no doubt come m by sur- 
vivorship , but if it was shown that this was only a method 
of keepmg and working the account for convemence, the 
position would be different In order to avoid any difBcully 
of this character, the wisest thing the banker could do is to 
take m wntmg from the parties declarmg\the mtention as 
to disposal of the balance to the credit of the account, in case 
of the deimse of one of the parties. Failing that, and failing 
proper proof of mtention, ^e chances are that it may be 
decided that the balance belonged to the husband’s estate in 
case of demise of the husband, as m Marshall v. CurtnoeU, 
(1875) L R. 20 Eq. 328. If the wife dies first, and the mten- 
iion of the parties is not express or dear, the husband would 
take the bdance by survivorship. 

Joint Account of a Hindu Couple. — It may be here added 
that a deposit in India m the jomt names of a Hmdu husband 
and wife m a bank, on the terms that the same is payable to 
either or survivor, does not on the death of the husband 
constitute a gift to his wife (Guran Ditto v. Rawditta, 55 
Cal 944) In this case a Hmdu deposited with the Alhance 
Bank of Simla a lac of rupees which formed part of his self- 
acquired property The deposit was made m the jomt names 
of himsdf and his .wife 'i^e husband died m 1920, leaving 
^ as survivors his wife and three sons The wife withdrew the 
money with mterest through ha: son G, whereupon the other 
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brothers filed a suit, objecting to his vathdrawal It was held 
that thou^ this znoney was a deposit by a Hindu m the 
joint names of himself and his wife, on &e terms that the 
same was to be payable to either or siurvivor, that fact did 
not constitute a gift by the Hmdu husband to his wife The 
portion m law was that there was a resulting trust m the 
husband’s favour in the absence of proof of a contrary inten- 
tion. because in India there was no presumption of an 
intended advancement in favour of a wife. Lord Farmoor, 
who decided this case in the Fnvy Council, stated that the 
English law made an exception by which under the cir- 
cumstances as existing in this case a gift to the wife is pre- 
sumed, but m Indian law, under the*, difierent conditions 
which attach to family life, and where social relationships 
are of an essentially different dbaracter, the prmciple was 
different according to a series of old Indian decisions 

BANKER’S BOOKS EVIDENCE ACT 
/ 

When Bank not Party. — In early days, bankers, like all 
other traders, had to produce their books of account m Courts 
of Law, m case they were summoned to do so by any of the 
parties to a suit. Ibis practice naturally entailed great hard- 
ship, as banks have to' continuously work on -^eir books 
durmg workmg hours This hardship has been got over, as 
lar as suits, m which the bank itself is not a party, are con- 
cerned, by the Bankers’ Books Evidence Act of 1879 in 
En^and and a similar Act of 1891 m India These acts lay 
down that “ a certified copy of any entry m a Banker’s book 
shall in all legal proceedmgs be received as pnma facie evi- 
dence of the existence of sudh entry, and shall be admitted 
as evidence of the matters, transactions and accounts therein 
recorded m every case v/here and to the same extent as the 
original entry itself is now by law admissible, but not further 
or otherwise’' (Sec. 4). 

What is Certified Copy? — The certified copy means “a 
copy of any entry m the books of a bank, together with a 
cer^cate written at the foot of such copy that it is a true 
copy of such entry, that such entry is contamed m one of the 
ordmary boqks of the banker and was made m the usual 
and or^nary course of business, and that such book is still 
m the custody of the bank” [Sec 2(8)]. The certificate 
has to be dated and signed by the prmcipal accountant or 
the manager of the bank wnth his ofBcial title 

Bankers’ books indude ledgers, day books, cash books, 
account books and all other books used in the ordmary busi- 
ness of a bank [Sec 2(3)]. 
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A bank officer cannot be compiled in any legal proceed- 
mg **to produce any banker’s book, the contents of which 
can be proved und^ this Act or to appear as a witness to 
prove the matters, transactions and accounts, therein 
recorded, unless by order of the Court or a Judge made for a 
special cause” (Sec. 5). 

For the purpose of this Act “bank” or “ banker ” is 
defined to mean either (a) any company carrying on the busi- 
ness of bankers, or (b) any partnei^p or individual to 
whose books the provisions ^ this Act shall have be^ ex- 
teided as h^^after provided 

'When Bank is a Party. — From the above it must have 
been noticed that the concesaon of proving by production of 
a certified copy, instead of by actual boo^, applies only to 
cases where ffie banks are not parties to the suit concerned. 
If they are, they would be compelled to produce the books 
under subpoena. 

Inspection of Books. — The Court concerned may also 
permit any party to the legal proceeding to inject or take 
copies of any entries m a banker’s books for any of the pur- 
poses of sucfi proceedings [Sec. 6 (1) ] in this connection it 
has been held m TricumUd v. LcJchmidas, 5 Bom. LB. 865, 
that where this inspection is wanted by a party on his own 
behalf, the same may be granted ex parte, but when he 
apphed against the other party, the Court ou^t not to make 
the order without notice to the other party. The apphcation, 
of course, should also be for inspection within ordmary rules 
of procedure. 



CHAPTEK VI 

CURRENCY, ENGLISH AND INDIAN 

In this chapter it is proposed to deal with the principles 
on whidi Enghsh Currency is based first and thereafter 
Indian Currency wiU be dealt with in a separate section 

From the earhest the necessity for sdection of some 
smtable medium of exchange for the purpose of sale or ex- 
change of commodities as well as for bang used as a mea^e 
of value was left As civilization advanced, various articles 
were used as money Ultimatdy, the precious metals were 
found to be the most convemait media for bemg used as 
money and were umversally adopted by all civilized nations 
as the basis, or foimdation, of their curraicy 

BRITISH CURRENCY 

British Currency is made up of gold, silver and bronze 
coins 

Gold Coins. — ^British gold coins as they existed m the 
days prior to the year 1931 were known as sovereigns 
Each sovereign contamed 113 0016 grains of .fine gold and 
mcluding the alloy, weighed 123 27447 grains of standard 
gold It was an unlimited legal tender, which means that 
a debtor m England could pay his debt to an unlimited 
amount m gold sovereigns and compel his creditor to accept 
same m satisfaction of his debts Formerly anyone could 
take gold to the Royal IMhnt m England and get same corned 
at £3-17-10^ an oimce troy free of charge, provided he took 
gold bars of the value of £20,000 In o&er words the Royal 
Mmts were open to the free comage of gold The Gold 
Standard Act of 1925 reheved the Royal Mmt from this 
obligation to purchase gold, except that which is brou^t to 
it by the Bank of England Under the present law, how- 
ever, any person can sell gold to the Bank of En^and The 
Bank by the terms of its Charter was bound to buy all 
standard gold offered at the rate of £3-17-9 an ounce 
The Bank of England was also bound to sdl, under the 
same Act, to any person, against payment of any legal 
standard, standard gold bulhon at £3-17-10^ an ounce troy 
m bars contaimng approximately 400 ounces troy The 
sovereigns, as we have seen above, are legal tenders, but 
only so far as their weight has not diinimshed through wear 
and tear, or othenvise, below 122^ grains, and m case of half 
sovereigns below 61 125 grams In law every one to whom 
a sovereign or half-sovereign of lesser weight is offered is 
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es^ected to deface same and return it to the offerer failing 
which he is hable to a penalty under the Act. 

Silver Coins.— The prmcipal English silver coin is the 
shilling, whose standard wei^t is 87.272 grains. It is a 
token com m the sense that it does not contam sufficient 
silver to represent its value and is legal tender up to forty 
shillings. 

Bronze Coins. — ^The bronze com m use m England is the 
penny which should weigh 145 833 grains, half-penny 87 500 
and farthing 43.750 The penmes are a limited legal tender 
up to twelve pence 

Both silver and bronze corns are issued as token corns 
for the purpose of being used as small comage. 

Notes. — In case of ‘‘notes” m En^and, at one tune there 
used to be two denommations of notes issued by the En glish 
Banks, viz (1) “ bank note ” which was issued by the Bank 
of England, and (2) “ country note ” issued by ba]^ situated 
outside the radius of sixty-five miles of London. There is 
now no issue of coimtry notes ^cept that of the Bank of 
England notes, because the note issue of country banks has 
lapsed. It may be added h^e that m the year 1914, after 
the outbreak^ of the Great War, British Government issued 
‘ its own not^ for the first tu^ m English History. The 
object was to save the reserve of gold The notes issued 
by the British Treasury were ultunat^ fused with the fidu- 
ciary issue of the Bank of England 'by Ihe Currency and 
Bank Notes Act of 1928 as we :£aU see later 

A BRIEF HISTORY OF ENGLISH METALLIC CURRENCY 

Originally m England there was a silver standard which 
was based on a Saxon pound of weight of silver. This Saxon 
pound was divided into twenty parts, each making up a 
shilling Gold coins were ongmally put «mto circulation 
about the beginning of the fourteenth century and used to 
circulate at varying rates compared to silver. During the 
Great Civil War m the reign of Charles I, as well as the un- 
settled condition of the countiy all throughout the repubh- 
can era, the comage m England was neglected In the reign 
of Charles II also matters were entir^ neglected by that 
mo/iarch. It was not until the reign of William HI that the 
matter was seriously taken m hand By that tune the depre- 
ciation of silv^ coins varied from thirty to fifty per cent in 
weight, with the result that people had to cany pocket scales 
for weighing corns, as people could not possibly accept Ihem 
by tale Gold coins whu^ were originally meant to circu- 
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late at twenly shillings were exchangeable at varying rates 
Hie limit is said to have reached to tiurly shillings, because 
of the chpped and worn-out condition of the corns William 
III ordered re-coinage of silver at an enormous cost to the 
. State. Gumea at that tune was valued by the treasury at 
twenty-two shillings in the new com, at which ratio the 
Treasury was prepared to issue same The Contmental 
value of gold contamed m this gumea was about twenty 
shillings and eight and a half p^ce The result was that 
the newly issued silver began to disappear rapidly. At the 
tune Royal Mmts were open to the coinage of gold and 
silver. 

People soon discovered that it was more profitable to 
brmg gold to the mmt to be corned mto guinea and exchange 
it at ^e Treasury for twenty-two shillings They adopted 
the obvious course of unportmg gold from foreign countries 
Euod exported the shilling. Gresham’s law was m operation 
here, with the result that the overrated gold com was dnvmg 
the underrated silver out o£ circulation This was pointed 
out at the tune by Sir Isaac Newton m the year 1717 when 
called upon to give his advice At the date. Sir Isaac New- 
ton made his report, the gumea was actually circulatmg m 
England at 21s 6d Sir Isaac recommended reduction of 
one shilling m the value of gumea, but as the first step with 
a view to ascertam the accuracy of his deductions, he sug- 
gested that a reduction of 6d may be made He argued 
that as this course would lower tbe profits of those who 
were exportmg silver, the dram of silver would be lessened 
If that result was brought about and the soimdness of his 
deductions proved, he recommended a further reduction of 
six pence with a view to brmg about a parity of ratio 
between England and the Contment of Europe This leport 
was accepted, and m its terms, a first reduction of six ^pence 
was made, but for some unknown reason nojdimg more was 
done, with the result that silver corns disappeared from the 
coimtry, with the exception of worn-out, chpped and de- 
generated coins which were used for sm all change For 
nearly a century thereafter, though m theory, England 
claimed to possess a double standard of gold and silver; m 
actual practice, they had a smgle gold standard Ultimately, 
m the year 1916, England declared her coinage to be based 
on a smgle standard of gold, silver being used for the conve- 
nience of small change, m form of token coins The genera- 
tion which objected to a smgle gold standard havmg passed 
away, no difficulty was experienced m legally recognizmg 
that which was m practice an accomphshed fact 

The En^h comage of the present day is neither a mono- 
metalhc nor a bi-metalhc system hi case of the mono- 
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metallism, a smgle metal has to be used in curren<^. The 
difficulty of this is that if gold were used, small corns in 
gold could not be conveniently handled, whereas in case ,of 
a single i^ver standard, the s^e would be too cumbersome 
to be used for large pasnnents A compromise had to be 
reached between these two systems, and thus the Enghsh 
currency represents that idea. It is thus called a “composite 
legal tender system”, and comprises of ce]|;tain elements of 
both the systems 

The metalhc currency of Bhgland at present consists only 
of token coins which circulate, not as a standard or store of 
value, but merdy as a medium of exchange for purposes of 
convenience Smce September 1931, Ihe monetary standard 
of En^and is the paper pound instead of the gold sterling 
The old Gold Standard given up m that year contmues to be 
suspended. 

A BRIEF fflSTORY OF ENGLISH PAPER CURRENCY 

Goldsmith’s Receipts. — The Paper Currency of En^and 
has also an mterestmg history behmd it. During the times of 
the Great Rebelhon to which we have already referred, 
people lodged their valuables and money with goldsmiths, 
who kept strong boxes and armed retainers to protect their 
own property These goldsmiths gave receipts for the value 
of these articles left with them, promising to return the 
value on demand which became ultimately bank notes, 
because these goldsmiths, on discovering that they could 
utilize a certam proportion of tius money for the purposes 
of lending out, start^ business of money-lenders and 
bankers Thus came iiito existence the early Enghsh private 
bankers, a good number of whom were ongmally goldsmiths 

• 

Evils of Unrestricted Notes. — ^In early days of banking it 
was considered imperative that a bank, or a banker, should 
be allowed to issue his own notes with the result that note 
issue was unrestricted m hands of those who called them- 
sdves bankers. ^ The only exception made was m case of 
jomt-stock banks, because the Charter of WiUiam III and the 
subsequent Act of 1708 gave the Bank of En^and a virtual 
monopoly of issuing notes m England as a ]omt-stock bank 
hi other words, other jorninstodk banks may be formed, but 
they could not issue them own notes This Act of 1708 for- 
bade any other ]omt-stock b ank (except the Bank of England) 
consisting of more than six persons to “ borrow, owe, or take 
up any sum or sums of money on bills or notes payable at 
demand, or at a least tune than six months from the borrow- 
ing thereof.” At the same time, the anomaly of permitting 
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private bankers to issue their notes unrestricted allovred 
to continue. The result \ras that for over a c^tuiy 
joint-stock banking could not progress, as it "vras very diffi- 
cult for them to compete with private banks who could 
receive money without paying any interest, by issuing notes, 
whereas the former had to pay interest on deposits received 
by them 

The evil effect of this monopoly of the Bank of England 
was graduaU3' brought into prominence, tbrou^ the repeated 
failure of a large number of petty traders and dealers, who 
had added the designation of “banker*' to thdr trade des- 
cription and issued notes within thrir own circle of influence. 
The monej* thus obtained was frequently lost in speculation 
and such frequent failures brou^t in repeated monetary 
crises One of these series of monetary crises took 
place m the year 1825 which roused much com- 
ment vnth the result that Bank of England’s monopoly 
of note issue as the only joint-stock bank in the country had 
to be restricted to a ra^us of sisfy-five miles around London 
This restriction had a salutary ef^t^ because it brought into 
existence, on the country ride of England, substantial joint- 
stock banks who issued thdr own notes. *11.08 ‘^countrj* 
notes ** came to be issued by both the private bankers and 
the joint-stock banks as wdL 

Currency and Banking Theories. — In spite of this, the 
position of the note issue was not quite satisfactory. The 
fact was repeatedlj* brought into prominence, during the fre- 
quent monetary crises, t^t England should have a substan- 
tial central bank in whose ban ds the whole of the note issue 
should be concentrated On this question there were two 
schools of thought in Parliament one of which was called 
the school of “Currency 'Theory led by Lord Overstone 
and the other known as the exponents of the “Bankmg 
'Theory ”, was led b5’'the famous lifr. J. W, Gilbert, who was 
the Manager of tiie Liondcn and Westminster Bank The Cur- 
rency' Theorists contended that all notes issued should have 
equivalent deposit of metal, whereas their opponents the 
British Theorists, asserted that all tiiat was necessary was to 
see that the notes were issued ag ains t, legitimate buriness trans- 
actions Both these ideas were rather fallacious, because a 
deposit of equivalent metal meant that no notes could be 
issued m excess of the precious metal in deposit, whereas a 
note issue must circulate m excess of the Tr»ptaT in deposit, 
vithout which there can be no riasticity. so essential to a 
perfect paper currency system The Banking Theorists erred 
on the other extreme when they urged that a bank need 
only trouble to see that they danced legitimate business 
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transactions in connection witii their note issue, a pre- 
caution which was in practice impossible for any banker to 
observe for the simple reason that it is impossible for any 
banker to ascertam whether a bill which he discounts is an 
accommodation bill, or one based on a legitimate transaction 
Ultimat^y a compromise was reached, which was incorporated 
in thb famous Bank Charter .Act of 1844 

The Currency Theory has now absolutdy no support of 
any kind from any well-known economists. The theory of 
a full metalhc cover against paper money has been defimtdy 
abandoned even by nations like France, which holds a con- 
siderable amount of sterilized gold. Paper Currency, even 
m the most orthodox circles, is expected to be based on 
gold, but this gold is not to represent the full volume of 
paper money. Thus even when England goes back to the 
Gold Standard the Paper Currency of England is never ex- 
pected to have, behind it, a metalhc reserve representing the 
full volume of notes of the Issue Department of the Bank 
of England 

The Bank Charter Act — ^Under this Act the Bank of 
England was to be divided mto two departments, viz (1) the 
Issue Department, and (2) the Banldng Department The 
Issue Department was to look after and regulate tiie issue of 
notes These notes were originally to be issued to the fidu- 
ciary limit of £14,000,000 against securities, and the issue 
m excess of this fdiiciary limit was to be represented by an 
eqmvalent deposit of com and bulhon, of which silver bul- 
hon was never to exceed a fourth part of the gold com and 
bulhon. It was this Act which originally made it compul- 
sory for the Bank of England .to purchase all gold bullion 
brought to it at the rate of £3 17s. 9d 

f 

Maximum issue system is one where a maximum figure 
IS fixed beyond which the bank cannot issue notes. 

In case of the country banks, an average was to be 
arrived at m each case on &e total amount of their issue for 
twelve weeks preceding Apnl 1844, in case of each bank 
which was issuing its notes before the passmg of this Act, 
and the amoimt so fixed was to be the maximum m case of 
each such bank beyond which they could not issue notes. 
There was no restriction imposed on them as to the deposit 
of bulhon similar to that applying to the Bank of En^and. 
If any of these country bai^ were to fail or suspend their 
issue, or were to amalgamate with other non-issuing banks, 
two-thirds of lapsed issue of such banks was to be added to 
the fiduciary limit of the Bank of England, thereby mcreas- 
mg that bank’s fiduciary issue to that extent. New banks, 
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i.e. those started after the date on which this Act came into 
force were prohibited from issuing thdr notes. All coimtiy 
bank notes were to be adequately stamped, but in case of 
the Bank of England notes, a yearly payment of £180,000 
exempted it from pa 3 nng any additional stamp duly. All 
banks other than the banks of issue were prohibited from 
“ drawing, accepting or endor^g a bill of ^change payable 
to bearer on demand 

It may be added that the limit of the fiduciary issue of 
the Bank of England, as provided for by the Bank Charter Act 
of 1844, gradually rose with the lapse of each country bank to 
the figure of £19,750,000 from the original figure of 
£14,000,000. 

Treasury Notes and Increase of “Fiduciary Issue”. — The 
“ fiduciary issue ” of the Bank of England whidi, as we have 
noticed, had gradually risen to £19,750,000, was further 
raised by the Currency and Bank Not^ Act of 1928. This 
was due to the fact that during the war a large quantity of 
Treasury Notes for £1 and 10s were issued by the Govern- 
ment Treasury of England for the first time m the history of 
the coimtry. This issue was ultimately transferred to the 
Bank of l^^and by this Act The fiduciary issue, there- 
fore, is now fixed at rather a hi^ figure of £260,000,000, 
and all notes issued in excess of this have of course to be 
represented by gold deposit in bullion and coins. The fidu- 
ciary issue, on the other hand, has to be represented by 
securities of an amount sufficient in value to cover the said 
issue for the time bemg These securities may mdude 
silver com of an amount of 5^ million pounds. The Bank 
of En^and can now issue notes of £1 and lOs. These notes 
may also be put mto circulalion by the Bank m Scotland 
and Northern Ireland and shall be deemed a legal tender of 
payment by the bank or any branch of the bank. Holders 
of bank notes of hi^er denominations, such as £5 and up- 
wards, are entitled, on demand made at any tune durmg 
office hours at the head office of the bank, or m the case of 
notes payable at a branch of the bank, eifiier at the head 
office or at that branch, to require m exchange for the said 
bank notes of £5 and upward, bank notes of £1 or 10s 
With reference to £1 and 10s notes, on the contrary, they 
are payable only at the head office of the hank. 

The fiduciary issue may be increased to such decided 
amoimt above the limit of £260,000,000 as the I^easmy may 
deem expedient at the request of the bank, for which autho- 
rity of this department has to be obtained But such 
increased issue shall continue for a penod not exceedmg six 
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months sub]ect, of course, to the said authority being re- 
newed or varied from tune to time on like representation 
and m like manner The total peri6d, however, of renewal 
shall not in any case eccepd two years from the date on 
which it was given, without the authority of Parhament. 
All mmutes of the authorities giv^ by the Treasury for the 
increase of this fiduciary issue must be laid before the Houses 
of Parliament Li a hke maimer, the Treasury may, on 
request by the bank, direct the amount of the fiduciary issue 
to be reduced by such amount as may be determined and for 
such period as the Treasury m consultation with the bank 
may direct. 

With reference to the note issue of the Treasury, the 
same was transferred to the Bank of England, together with 
all assets of Currency Notes Redemption Account, other than 
Gov^nment Securities, and where the assets were not su£5.- 
cient m aggregate to equalize the amount of notes so transfer- 
red, Government Securities of such amount as represented 
the, balance were to be transferred to the Bank of England 
In valuing these Government Securities, the market price as 
on the appomted day of transfer, less accrued mterest thereon, 
was taken as the basis These notes so transferred were ulti- 
ibatdly cancelled and the Bank of England issued m its place 
its own notes of the denommation of £1 and lOs 

It was also arranged that all profits from note issue were 
to be paid to the Treasury, in such manner and at such 
times, as may be agreed betwe^ the bank and the Treasury 
This profit was to be ascertamed m such manner as may be 
agreed between the bank and the Treasury. The bank was 
now reheved from habihiy of paying the amount it paid 
hitherto m consideration of exemption from the stamp duty 
on bank notes under Ihe Bank Charter Act of 1844 
« 

Over and above these, it is now enacted that with a view 
to concentrate the gold reserve with the bank and also to 
effect economy m the use of gold, any person in the Umted 
Kingdom who holds gold coin or biilhon to an amount 
exceeding £10,000 m value shall, on bmng required to do 
so m writing, furmsh to the bank m writing particulars of 
same, and if so required sell to the bank whole, or any part 
of this com or bufiion, except that which is bona fide held 
by the said person fbr immediate export, or for industrial pur- 
poses, on peqnnent m case of com of the nominal value thereof 
and m case of buUion at the rate fixed m Section 4 of the 
Bank Charter Act of 1844. 

In, September 1931, En^and found that the dram of her 
metdhc reserve was assuming imcontrollable proportions 
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The efflux of golk was severe, and the whole gold reserve 
was experiencmg a serious attack Under these cir- 
cumstances the C^ld Standard was agam su^ended and the 
currency was made inconverbiblB. The fiduciary portion was, 
however, not esqianded The suspsision of the Gold Standard 
was brought about generally by consideration of a protective 
(diaracter, namely to keep m the vaults of the Bank of 
England the nation’s gold resources 

GENERAL OBSERVATIONS ON THE 
BASIS OF CURRENCY 

At an early date m world’s civilization, mankind foimd 
the necessity of havmg a common medium for exchangmg 
goods and valuables At different periods and m different 
countries, articles such as “ cowries ”, blocks of tea, etc. were 
used as money, in tima tely precious metals came to be used 
as money. The three most important functions which 
money is e3q)ected to perform are to serve: — (1) as a 
medium of exchange: (2) a measure of value; and (3) a 
standard of value for deferred pa 3 mients 

r 

Bimetallism. — When two metals were used as money, 
both bemg legal tender to an unlimited extent, the system 
wds called bimetallism. A perfect bimetallic system must 
cover three reqmsites, viz (1) concurrent circulation of gold 
and silver at a ratio &ed by the State ; (2) the mints being 
open to the coinage of both the metals , and (3) bolh metals 
bemg unlimited legal tender. 

Bimetallism and Gresham’s Law. — The difficulty in file 
way of bimetaUic system is that the mint ratio and market 
ratio of the metals generally vary, with the result that 
Gresham’s Law comes mto operation Gresham’s Law lays 
down that m case overrated coins are allowed to circulate 
at the same nommal value with imderrated corns, the former 
will drive the latter out of circulation To put in a more 
popular parlance, if inferior or debased coins are made to 
circulate at the same nominal value with corns of full weight 
and value, the bad coins will drive the good out of circula- 
tion but the good will nevm: drive the bad out In case 
where two metals are used m coins, and a ratio is fixed by 
the State, say at 15 to 1 between silver and gold, and sup- 
posmg that the market ratio varies, with* the result that 151 
ounces of silver are equivalent to one ounce of gold, all 
gold coins would disappear from circulation 

Bimetallism, for some time during the nineteenth 
century' was the subject of acute controversy among European 
nations This system was much championed by ^e Frendi 
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who introduced the perfect bimetallic system withm its terri- 
tories. The 'system failed owmg to the difficulty of keepmg 
the mmt and' 'market ratio at par and also owmg to large 
silver discoveries. All the important nations of the world 
have today modelled their monetary systems on a .gold 
standard 

Effect of -Gresham’s Law on Paper Currency. — The 
Gresham's Law operates on paper currency where the same 
is tnconvertihle and issued m excess of the wants of the 
people A convertible currency never gets issued m excess, 
for the simple reason that, if m excess, it would be converted 
mto cash by the people who hold it The result of an exces- 
sive issue of mconvertible paper money is that it drives the 
precious metals out of circulation This is because paper 
money depreciates if issued m excess and gets overrated as 
compared with coins It thus drives these coins out of circu- 
lation A clear demonstration of this phenomenon was pro- 
mment during the Great War, m connection with paper 
currencies of France, Germany, Austria, etc. most of which 
countries took a long time evmi to recover &om that dis- 
advantageous position 

Summary of Operation of Gresham’s Law. — Thus it will 
be noticed that* Gresham’s Law operates in varymg cir- 
cumstances as follows : — 

(1) When coins of only one metal are m circulation of 
varymg weights and quahty at a fixed value the result will be 
that corns of inferior weight and value will drive those of 
superior weight and value out of circulation 

(2) When coins of two metals are m circulation at a 
ratio fixed by the State, so long as the market ratio rem ains 
at par with mmt ratio both fhe metals will freely circulate 
If, however, at any time the market ratio of value between 
the two metals is disturbed and as a result one set of corns get 
overrated, the result will be that the overrated coins 
drive those underrated out of circulation 

(3) If mconvertible pap^ currency is issued at any time 
m excess of the want of the people the result will be that it 
would soon lose its value and dnve the metallic money out 
of circulation. 

Inconvertible Notes in England. — ^In En^and, once m its 
history, the experiment of mconvertible paper currency was 
tried. That was during the Napoleomc War. Fitt began to 
draw upon the gold reserves of the Bank of England by re- 
peahng the dause m the Bank’s Charter, which forbade it 
to lend beyond the amount of its capital This reduced the 
stock of gold at the Bank of England to such a low level 
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that an Order-m-Council had to be issued directing the bank 
to suspend pa 3 nnents in cash for its notes . The Bank of 
England notes thus became mconvertible For some time, 
this did not make much difference, but gradually, as notes 
got issued m excess, the result noticed was (1) ui^avourable 
foreign exchange, and (2) a general rise m prices The gold 
prices were reckoned m paper money which had depreciated, 
which Wes' the cause of these two results Great controversy 
followed at the penod, but ultimately, after Napoleon was 
defeated in 1813, the price of gold revived and the Bank of 
England resumed payment of its notes m gold. 

Prices and Currency. — We have thus seen that prices 
depend at least m one particular, on the condition of the cur- 
rency If the currency of a country happens to be debased 
the prices will rise This may happen m case of metallic 
currency when it is worn out, or for some oth^ reason does 
not carry, or is not backed by, sufficient metal to represent 
its value In case* of paper currency, when it is convertible 
and issued m excess of ffie economic wants, it loses its value 
and prices measured in it rise Our standard of currency is 
gold, so it is m various important countries m Europe and 
.America The present fall m prices all the world over is 
accounted for on these grounds by many leading economists, 
as due to the scarcity of gold, caused tbirough the large 
reserves of gold made by banks m the United States and 
France, as well as to a smaller than usual supply from the 
mines The rise in gold value means fall in prices measured 
m gold currency 

Of course, the other causes that affect prices are the 
demand and supply of commodities These are causes which 
operate mdependently of the condition of currency 

FOREIGN EXCHANGES 

A brief treatment of this subject here will be appropriate 
The luhng idea in case of these foreign exchanges is to settle 
a debt due m one country to an individual m another country 
by a remittance Thus if A in India owed £100 to B m 
England, he would have, in the absence of other methods, to 
settle this debt by either sendmg goods or bulhon of that value 
to England Now supposing that if C in England owed £100 
to D m India the whole trouble and expense of remittmg 
these £100 and re-renutting could be saved, if by 
some anangement C m England could be made to 
pay £100 to B Bankers who deal m exchanges 
render that service by selhng drafts on England from hidia 
and receiving drafts for encashment from England to India. 
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They thereby square up the account as far as possible If 
drafte on En^and are m greater demand than diose received 
UL India from that country, the rate of exchange quoted m 
India gets less favourable to the remitter from here to England 
and vice versa. 

Mint Pars of Exchanged — ^In case of countries having gold 
standard currency, mint pars of exchange are arrived at by 
comparison of gold contamed by standard coins of any two 
given countnes In pre-war days, when the metaUic cur- 
rencies of coimtnes concerned were m perfect condition, mint 
pars between Pans ^d London was 2522 francs a £1; 
Berhn and London 20 43 marks a £1 ; New York and Lon- 
don $4,866 a £1, and so on. 

The Specie Points. — The logical idea is that the loss on 
exchange between two given c^tres should never exceed 
the actual cost of remittmg bulhon from one centre to the 
other, le the ‘^speae pomt” This is because as soon as 
the specie pomt is crossed, merchants and bankers would 
naturally prefer the less expensive method of remittmg bul- 
hon imder such condition If sometimes on paper, the quota- 
tions seem to exceed the specie pomts, that may be accounted 
for either by (1) the condition of currency of the remittmg 
coimtry bemg debased, or (2) the pubb^ed specie points 
not bemg accurate, due to some recent fluctuation m freight, 
insurance, mterest, rate, etc Generally speaking, such condi- 
tions seldom arise because remittances of bulhon is the most 
expensive method of setthng accounts between two countnes. 

The specie pomts have now totally disappeared, smce 
practically every nation is on a theoretical metallic basis 
Hie specie pomts do not operate now m gold standard 
countnes, like France, because the restrictions imposed .on 
the movements of gold are severe Gold has become a com- 
modity where imports and exports are influenced by a variety 
of consideration, monetary, exchange and pcditical The use 
of aeroplanes for the transfer of gold has changed the old 
basis on which the specie pomts were calculated. 

Higher and Lower Rates.— The other pomt to be noted is 
that m some coimtnes exchange is quoted m foreign cur- 
rencies, as IS the case m India, m which case hi^er rate is 
for us and lower against us. It means that on the foreign 
market our rupee is worth more than the par value. If the 
exchange is quoted m a country m its own currency, the 
higher rate is against that country and lower rate for it, 
because the higher rate here means that more of that 
country’s money is to be paid than its par^ value, to settle a 
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debt in the other country m respect to which the exdbange 
happens to be hi^er. 

Bills on Lfondon. — London is the banking centre of the 
world Ever since currency and banking came to the fore- 
front, some convenient centre was sdected by bankers 
where they could have their branches, or agencies,' through 
which they could settle their international accounts and 
debts Amsterdam was at one time the centre, but for more 
than a century London has enjoyed that privilege ^e 
result IS that aU countries remitting mon^ to foreign centres 
send out drafts payable m the creditor country, e g suppose 
a German wants a debt paid m America, he buys m Gennany 
a draft payable m America London on the other hand sends 
out a draft payable in London itself, e g a merchant m England, 
when he remits money to Germany, sends a draft in pounds 
sterling payable m London This is because drafts on London 
are in constant demand aU over the Continent and Amenca, 
because aU bankers want to remit money to London conti- 
nuoudy, bemg the banking centre, and the German can easily 
sell his draft received from London in sterhng to a bank m 
his own country. It is thus claimed that bills on London are 
international currency. 

Fluctuation in Exchange. — The fluctuations m the rate of 
mcchange may be summarised as due to the two main causes, 
VIZ ^ (1) demand and supply of bills on a given centre, and 
(2) ’ currency conditions 

The demand and supply are caused throu^ imports and 
exports, both visible and mvisible, stock exchange influences 
in cases of centres like London where mtemational securities 
are 'bought and sold, and bankmg influences throu^ bankers’ 
issue of circular letters, bankers’ mvestments abroad and 
arbitrage operations 

The currency conditions, as we have already noticed, may 
arise from depreciated metallic or paper money and currency 
i^eculation 

Exchange fluctuations can no longer be explained by the 
old factors or by old Demand and Supply theory. Prof 
Gustav Cassel has formulated his Purchasmg Power Theory 
which, though a decided improvement on the old theory has 
very serious defects in times of competitive currency Cur- 
rency mampulation for exchange reason has thrown away 
the old explanation of exchange fluctuations 

INDIAN MONETARY SYSTEM 

The Original Chaos. — Eferly in the mneteenth century 
India presented a scene of currency chaos There was no 
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Unifonn standard coin in British India. Gkild and silver 
coins circulated side by side without any fixed ratio, the 
silver corns themselves showing a wide ^versify of weight 
and fineness. The East India Company found 994 different 
kinds of gold and silver coins circulating in India which 
were fluctiiating in value from day to day. Such a position 
was very embarrassing for a Government which was rapidly 
unifying its pohtical sovereignty and its administrative machi- 
nery. After the exchange ^ several despatches between the 
Court of Directors and the Government of Bengal and 
Madras, the Act of 1835 was passed by which silver mono- . 
metallii^ was established m India and ffie present wei^t 
and fineness of the rupee was fixed. The rupee was declared 
to be the standard com of India and was raised to the status 
of unUmited legal tender. The Act also demonetized gold 
and thus did away, with the circulation of gold coins with 

which India had been familiar rince times immemorial. 

• 

DifSculiies of Silver Monometallism. — ^The mtroduction 
of silver monometallism resulted m various difficulties, mth 
the result that a proclamation of 1841 authorized officers-in- 
charge of Pubhc Treasuries to freely recrive gold mohurs at 
a ratio of 15 to 1. Thus gold began to flow into the 
Treasuries, ei^ecialLy after the ffiU in its value, in the year 
1848, but m 1853 gold currency was com:^etriy demonetized. 
Up to 1870, nothi^ very eventful occurred m ,the history of 
Indian currency, but from that year Government were 
faced with a number of difficulties which finally culminated 
in the closing down of the Indian Mmt in the year 1893. 
In 1871 most of the European countries, unable to stand the 
continued depreciation silver, decided to give up the 
bimetaUic standard m favour of a single gold standard with 
the result that from the year 1874, the fall m the price of 
silver was almost dramatic and contmuous for a period of 
nearly twenty years, though the most critical years were 
those mtervemng 1874 and 1876. 

Depreciation of the Rupee.— The consequent deprecia- 
tion of the rupee involved the Government of India in con- 
siderable financial difficulties, brmging down as it did the 
rate of exchange from nearly 2s. a rupee m the years 1871- 
72 to 13d a rupee m 1892-93. The general levd of prices 
also rose during this period by nearly thirty per cent, and 
various schemes were discussed both m India and m England, 
with a view to stem the tide Four Ihtemational Conferences 
were held with a view to settle the silver question by an 
mtemational agreement, but the Western Nations failed to 
reach a settlement. Fmally, failing to discover a way out of 
their financial muddle, the Government of India appointed in 
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the year 1893, the Herschell Committee, which recommended 
ihe closmg of the mmts to the free coinage of silver and the 
fbong of &e exchange ratio at 16d per rupee This recom- 
mendation was carried out by passmg the Comage Act of 1893 
and by contraction of currency m the year 1898, thereby 
stabilizmg exchange at the rate recommended by the Hers- 
chell Committee 

Gold Exchange Standard Established. — ^The Government 
of India thereafter decided to termmate the period of transi- 
tion and to estabhsh the Indian Currency System on safe and 
permanent foundation For this purpose the Secretary of 
State appomted a Coninuttee which was presided over by Sir 
Henry Fowler, which carefully considered the different 
schemes submitted for its consideration by several mdivi- 
duals such as Leshe, Probyn and Lindsay, and finally recom- 
mended the establishment m India of a Gold Standard as 
the system most suitable to Indian conditions The mam 
recommendations of the Fowlmr Committee, m the year 1897, 
were to the effect that (1) a Gold Stjmdard should be 
estabhshed m India, (2) die British Sovereign should be 
made a legal tender and a current com, (3) the Government 
should continue to exchange rupees for gold, (4) die rupee 
diould be linked to sterlmg at Is 4d and that (5) die rupee 
should remam an unlimited legal tender, the Government 
having the right to com same to an unlinuted extent These 
recommendations of the Fowler Committee were accepted 
Steps were taken to give immediate effect to the recom- 
mendation for the openmg of a mint , for the comage of gold 
m India, but owmg to various difficulties and obstacles, the 
idea of the Gold Standard was, unfortunately for India, 
abandoned, the Government retaimng only die privilege of 
coming of rupees 

In the begmnmg of the present century, there was con- 
siderable monetary stringency, largely due to famme The 
Government, to meet this want, resumed the comage of 
rupees on a considerable scale This gradually devdoped mto 
what IS called the Gold Exchange Standard, which economists 
like Prof Keynes afterwaids hailed as the most scientific as 
well as the economic system of currency The Characteristics 
of this system were * — (1) the internal medium of excliange 
was a token com — the rupee with a nommal face value much 
above its mtrinsic worth , (2) this com * rupee ’ was linked 
with gold for purposes of intemationEd payments, its external 
value bemg supported by the mechamsm of “ Council Bills ” 
and “ Heserve Councils ” ; (3) the commg of rupees was a 
monopoly of the Government , (4) the reserve against paper 
currency consisted chiefiy of secm’ities and corned and un- 
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coined silver, with sprinkling of gold ; (5) the Secretary of 
State obtained all his funds throu^ the sale of Council Bills 
which have now become the recognized medium of sterling 
remittances. 

The Chamberlain Committee^'nie advantages of the 
above system were obvious. It served the purpose of the 
Government at the time it was started and enabled them to 
meet the monetary and exchange difficulties of tiie time. 
Large profits were natural]^ made from the coinage of 
rupees and a special reserve fund called the Gold Exdiange 
Standard Reserve was built up, earmarked for the special 
purpose of supporting the exchs^e when the same threatened 
to ^ below Ihe lower gold pomt Thus, between the years 
1893 and 1917, the rupee was rated at 7.53344 troy grs of fine 
gold, which worked out at 15 rupees to the sovereign, or Rs. 
23-14-4 per tola of gold In the year 1913, several sdlega- 
tions were made against the workup of this system, and ^e 
Government appointed* what was known as the Chamberlain 
Committee wmch was to enquire whether the then existing 
practice m currency matters was conducive to the mterest 
of India. This Commission reported, inter aha, as follows : — 

" Time has now amved for a reconsideration of the nltimate goal of 
the Indian CuiTenc7 Sy^em The behef of the Committee of 1898 was 
that a gold currency in active circnlation is an essential condition of the 
maintenance of the gold standard m India, bat the history of the last 
Sfteen years shows that the gold standard h^ been firmly secured without 
this condition 

** It would not be to India’s advantage to encourage an increased 
use of gold in the mtemattonal circulation The people of India neither 
desire nor need any considerable amount of gold for circulation as 
currency, and the Currency most generally smtable for the international 
needs of India consists of rupees and notes A mint for the coinage 
of gold is not needed for the purposes of currency or exchange, but if 
Indian sentiment genumely demands xt, and the Government of India arc 
prepared to incur the expenses, there is no objection m principle to its 
establishment, either from the Indian or from the Impe^ standpomt, 
provided that ^e com mmteci is the sovereign (or hau sovereign), and 
It is< pre-enfinently a question m which Indian sentiment should prevail 
If a mint for the comage of gold is not established, refined gold should 
be received at the Bom&y Mint m exchange for currency The Govern- 
ment should aim at givmg the people the form of currency which they 
demand, whether rupees, notes or gold, but the use of notes should be 
encouraged 

" The essential pomt is that this mtemal currency should be supported 
by a thoroughly adequate reserve of gold and sterlmg " 

The War and Babington Smith Committee. — After tiie 
first shock of the War, the balance of trade m favour of India 
Began to show a continued and sometimes abnormal increase. 
The dedme, thanks to the restrictions imposed upon the 
movement of precious metals, particularly of gold and to a 
certain extent of silver, threw the burden of liquidating a 
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favourable trade balance on the Government of India. 
Added to this the heavy absorption of rupees by the Indian 
public, and the unexpected rise in ihe price of silver from 
27id. per standard ounce in 1915 to 89d m 1919, brought in 
once agam tiie problem of mrdiange di£Sculties of the Gov- 
ernment of India In spite of many measures the exchange 
^gradually rose till it crossed the hmt of 2s , which brought 
m tihe Babmgton Smith Committee which was appomted 
with a view to help the authorities out of the difficulties 
The Committee m its majoniy recommendations suggested 
that the external value of the rupee should be 2$. It also 
made a number of other recommendations, all of which 
were accepted by the Government of India and some 
of them mduding the 2s. ratio, were embodied m the cur- 
rency legislation of the country But hardly was the 
Babmgton Beport given effect to when new causes predicted 
by Mr Dadiba Dalai practically upset the whole arrange- 
ment, thereby makmg the new currency legislation practically 
a dead letter. The exchange value of the rupee gradually 
began to drop till it reached the level of Is. 3|d and there- 
after slowly recovered till it reached a ratio of Is 6d m 1926, 
brmgmg m one more Commission known as the Hilton Young 
Commission 

Fixing the Ratio at Is. 6d.-— The Report of the Hilton 
Young Committee is dated 1st July 1926, and their recom- 
mendation was that the ratio of the rupee m relation to gold 
should be fixed at the existmg rate of Is. 6d. An opportu- 
mty,” said the Committee, “ for reversion to the historic rate 
of Is 4d., if ever insisted, is gone, and the best mterests of 
India as a whole, now require that stabihty should be 
achieved without producmg &ose disturbances which would 
be the mevitable consequences of adopting any rate but that 
which IS current.” Hardly was the ink on this recommenda- 
tion dry when events began to prove all their deductions to 
be not qmte perfect. * 

The Government, however, accepted the Committee’s 
recommendations, and to set all doubts at rest, pending the 
passage of the currency biU through the Indian Legislature, 
issued the following memorandum, dated the 9th September 
1926 — 

" Doubts have been expressed in certain quarters as to the Govern- 
ment’s mtention in the matter of mamtainmg exchange at is 6d per 
rupee, in view of the postponement of consideration of the currency Dill 
in the legislature The Goiemment of India desire to make it clc*ir 
that, m accordance uith the announcement made in the communiqi’c 
of ^ til 'August 1926, they will continue to take such steps as may be 
necessary to prexent any undue fluctuation in the exchange \aluc of 
the rupee in order to confine the mo\cment of exchange within the 
approximate upper and lower gold pomts as calculated on the basis of 
is 6d gold rupee, namely, is 6-3/ lod and i? $ld , rcspectiiely " 
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Hilton Young Conuniitee’s Recommendations.— Briefly 
taken, the main recommendations of liie Hilton Young Com- 
mittee’s R^ort of July 1926 were the following : — 

( 1 ) That the monetary standard in India should be the 
gold huUton standard. The pnnmpal regulations applying to 
this standard being that : — 

, (a) the basis of the currency shall be gold, the rupee to 

, be equivalent to a certam fixed quantify to gold ; 

(b) the currency authorities were to be placed under a 
legal obligation to give rupees against gold at a fixed 
rate; 

(c) the currency authorities were to be under legal 
obhgation to give gold at a fixed ratio m exchan^ 
of rupees, or its equivalent m the currencies of 
countries which are based on a gold standard and 
which do not prohibit the export of gold ; 

(d) the rupee was to be a tok^ com and may be prmted 
on silver or paper, its mtnnsic value being less tiian 
its monetary v^ue ; 

(e) gold currency was not to be m circulation or 
legalised ; 

(f) value of the rupee m terms of gold was to vary 
between the gold points fixed ; 

(g) minimum limits on the quantify of gold against which 
rupees could be exchanged or vice versa, were to be 
prescribed. 

(2) The control of credit and currency was to be vested 
in one institution, viz the Reserve Bank of India, which was 
to be started, aroimd which tibe whole currency system of 
India was to revolve. 

Permanent constitution of the Paper Currency Reserve 
provided for the holding of gold and silver metallic reserve 
cd not less than 50 x>er cent of the total note circulation, and 
whereas the balance was to be hhld in securities, rupee or 
sterling. 

The above recommendations have been the subject of 
keen and prolonged controversy from ever smce they were 
made There has been a strong and pm:sistent demand for 
Is. 4d. ratio from the most influential quarters. 

The attempt to pass the first Reserve Bank Bill failed 
owmg to strong opposition on various important issues, the 
two prmcipal bemg (1) State Bank v. The Proprietary Bank, 
and (2) representation of the Legislature on the directorate. 
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The Eeserve Bank of India Act now in force has been dealt 
with in a separate diapter. 

Bevision of the Bafio.— Hie greatest difficulty has been 
the ratio of Is. 6d It was placed on the Statute Book after 
a bitter strug^e between the dected members and the offi- 
cial benches The difficulties of the State were not ended 
in ^ite of this Statutory sanction of ffie ratio. It is one 
thing to fix an artificial ratio and pass same into law, and 
quite a difEerent thing to maintain same. The result is that 
ever since it was established, various devices have been 
tried to maintain same at 18d. but in spite of all that the 
ratio has been showmg an obstinate tendency to fall below 
the limit fixed. This has led to frequent attacks from fiie 
people’s representatives on the authorities who control 
same. The contractions of currmcy, reverse councils, 
borrowing on foreign markets, abno rmal gold reports, are 
methods which are not only very costly, but cause consi- 
derable loss and inconvenience to trade and industry thr migb 
the scarcity of money and consequent rise in interest. If the 
18d. ratio has proved to be not the natural and normal ratio 
throu^ eiqienence, tiiere is no reason why the same should 
not be altered to Is. 4d , and India being a large m^orting 
country, a lower ratio is more to her advantage in our opinion. 
The .question, we submit, must be reconside]^ after the pre- 
sent war conditions are over. 

THE PRESENT SYSTEM 

In 1925 the rupee was linked to gold but no other im- 
portant changes m the structure of the monetary system of 
Lidia were made. Later on the Currency Act of 1927 set 
up what ma 3 ' be called Gold Bidhon Standard nndar which 
holders of legal tender currency, like rupees and notes, 
were entitled to obtain, on application to ffie Controller of 
Currency, Calcutta, or to the Deputy Controller of the Cur- 
rency, Bombay, gold provided they demanded and paid for 
gold or sterling which were indentical at the time— of not 
less value than 1,065 tolas or 400 oz The purchase price 
was fixed at Rs 21-3-10 per tola of fine gold. At the same 
tune It was prowded that gold in the form of bars, not less 
than 40 tolas fine, could be offered for sale in unlimited 
quantities to the Government. Gold coins were no longer 
legal tender that could be recaved by Government as bullion. 
The parity of exchange was fixed at 8 47512 grains troy of 
fine gold The silver rupee, the half-rupee and Currency 
. Notes were all unlimited legal tender. As for sterling 
Rs 21-3-10 was to buy as much sterling as was reqiured to 
purchfise one tola of fine gold, and Government had the option 
of giving sterling or net gold in exchange for rupee currencj*. 
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This syst^ of Currency was different from the did 
standard of 1898-1916 inasniu(^ as there was a statutory gold 
parity for the rupee and a statutory obligation on Govern- 
ment to buy and sell gold at a certam &c^ rate. The Cur- 
rency Act of 1927 was never intended to be the final 
currency legislation for India la 1931 England went off 
the 'Gold Standard and India followed England. The rupee 
remamed linked to sterling, not to gold, and the Currency 
Ordmance of 1931 suspended the operation of the gold 
clauses of the Currency Act dt 1927. Ibe Sterling Eicchange 
Standard came mto existence introducing a momentous 
change m the monetary system of India by a mere ordi n a n ce. 
The procedure adopted to ^ect a fundamental change in the 
monetary system of India and the prmciple adopted created 
widespread criticism in this country, but the change over 
from Gold IbEchange to Sterling Exchange Standard did not 
produce any disastrous consequences on In di a n ex ch a n ge, 
credit, trade and prices The 18d. ratio became firm and had 
no longer to be supported by artificial measures. ^Gold ex- 
ports assumed extensive and alarming proportions and 
reached over 300 crores These eiqparts create a demand 
for rupee bills which contributed to the' strengthening of 
exchange at the expense of the reserve of the nation m yellow 
metal. 

The next change m the Currency of India began m 1935 
when the Heserve Bank of India was establi^ed. India at 
present is linked to Sterling and the whole Currency system 
of the countey has been handed over to the Reserve Bank 
This bank manages the system, holds all reserves, controls 
exchange discharges other functions of a Central Bank. 
All the reserves ^e amalgamated mto one reserve and a 
new form of Currency Statement is issued every week. The 
Reserve Bank mamtains the ^change value of the 'rupee 
at 18d Silver exchange has been stopped a^ surplus silver 
IS being sold by Government. Gold reserves enoimoudy 
increased The Reserve Bank has also the nght to i^ue 
paper currency up to a certam limit and this power gives 
tp the system of . Cuirenty considerable elasticity. 

of reserves and the control of currency and 
credit by the Reserve, Bank have given to the Indian Money 
Market a healthy tone, reduced the Bank rate and has 
avoided violent fluctuations m the said rate Now the 
Indian Currency and Exchange are no longer dominated by 
fisral or finanwal considerations of the Govemmmit of India 

Since the above events occurred the present Great War 
began m 1939, with the result that by the Ordmance of 
February 1942 the Proviso to Sub-section 3 of Section 33 
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was ddeted. This Section 33 provides that the assets of the 
Issue Department must consist of gold coin, gold bullion, 
sterhng securities, rupee corns and rupee securities to an 
aggregate amoimt not less than the total habihty of the Issue 
Department The Proviso provided to the effect that the 
amount held in Government of India Rupee Securities 
shoidd not at any time exceed one-fourth of the total amount 
of the assets of fifty crores or rupees, whichever was greater, 
etc This restriction has now been removed by the Ordi- 
nance to meet the mcreasing needs of War Pmance Tie 
result is that the amount of notes m cn-culation has enor- 
mously mcreased. According to the report on “Currency 
and loanee” for the year 1942-43 issued by the Reserve 
Bank of India the position is as follows : — 

" The year under review (1942-43) witnessed a very considerable 
expansion m note circulation The amount of notes legal tender in 
India stood at Ss 655 it ciotcs at the end of 1942-43 as compared iMth 
Ss 39a 71 crores at die end of the previous year and the average circu- 
lation for the year was Rs 5x3 44 crores as against Rs 2S7 48 crores dunng 
1941-42 The active ciicuiation mcreased from Rs 381 73 crores at the 
end of 1941-42 to Rs 643 58 crores at the close of 1942-43 The year 
under review thus recorded tlie maximum rate of annu^ increase in note 
circulation dunng the war, viz 6g per cent as against the previous record 
increase of 59 per cent m 1941-42 Of the total absorption of Rs 474 iS 
crores of notes since September 1939. when the active circulation of notes 
legal tender m India stood at Rs 169 40 crores, the year under levicu 
accounted for Rs 261 85 crores or 55 per cent 

The year 1942-43 was characterized by the unu'Sual feature of a net 
absorption of notes dunng all the monus of the year The average 
monthly absorption during 1942-43 amounted to Rs 21 82 crores as 
against Rs ix 77 crores for xg4i-42, Rs i 29 crores for X940-41 and 
Rs 3 90 crores for 1939-40 The maximum and minimum absorption at 
Rs 32 13 crores and Rs 7 81 crores occurred dunng Apnl and July 19 p 
respectively, the latter month having the only tw'o weeks of the year, 
namely, iith to 24th July 1942, with a total net return of notes amounting 
to Rs I 22 crores The second half of the year coincidmg generally uith 
the busy season showed a larger absorption at Rs 150 99 crores as com- 
pared uith Rs 110 86 crores duimg the first half " 

INDIAN PAPER CURRENCY 

Early History. — OngmaRy, le. prior to the year 1861, 
note issue was m the hands of banks, known as “ Chartered 
Banks ” and not of the Government These banks m early 
days were a few private banks and the issue was confined to 
the cities of Calcutta, Bombay and Madras The Prmcipal 
banks were the Presidency Banks which had the right of 
note issue and their maximum authorized issue was only 
rupees five ciores against which they were compdled to hold 
one-fourth m specie and were contiolled by the Government 
These notes were not legal tender In 1862 under the inspi- 
ration of James Wilson, banks were deprived of the nght of 
note issue which the Government took over as a monopoly 
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created by the Act of 1861, thou^ the Presidency Banks were 
by agreement permitted to transact Paper Currency business as 
agents to the Government, and as a compensation for theur 
Iciss of note issue, they were also permitted to use Govern- 
ment balances and manage Government Treasury work m 
the Presidency towns as w^ as at their branches. This 
currency business w:as ultunately transferred in 1866 to a 

departnient of the Government 

0 

The Fiduciary Limits. — Notes issued by the Government 
in various denominations were to circulate within certam 
circles, and until 1910 they were legal tender only within 
the circle of issue and could only be ca^ed at the head 
o£Sce of the circle concerned, ^e original prmciple on 
which the note issue was based was on the fiduciary ^stem, 
which ongmally placed the limit of four crores and metalhc 
reserve in silver bullion or coin had to be k^t over all 
is^e exceeding four crores. Thus, though Convertibility of 
these notes was assured, elasticity was absmt m a large 
way. The fiduciary limit was gradually raised to six crores 
m the year 1871, eight in 1890, ten m 1896, twdve m 1905, 
and fourteen m 1911 In case of the last two limits of 
twelve and ‘fourteen croreij r^pectlvdy, it was also enacted 
that m the former case securities of the ITmted Kingdom of 
at least two crores in value and in the latter of at least four 
crores should 'be kept In 1893 gold bullion was ^o autho- 
rized to be received in exchange for notes, and in 1891 a 
portion of this gold was kept m London Under the Acts 
of 1902 and 1905, Government was pmmitted to keep the 
reserve in buUion, gold coins, or securities at their option 
either in India or London Ail tiie rupees were to be kept 
m India In 1910, notes of denmninations up to and mdud- 
ing Rs 100 were allowed to circulate all over India as legal 
tender, and could be cashed as of right at any of the head 
ofSces of seven circles m whidi the issue was divided. Dur- 
ing the World War I, the fiduciary limit which was prior 
to that of 14 crores, as we have already seen above, was 
gradually raised imtil at the end of 1919 the figure came up 
to 120 crores, of which 20 crores were to be made up of 
Government of India securities. The circulation of notes 
had meanwhile considerably increased and elasticity was 
dso much improved In 1917, notes of the denomination of 
Re 1 and Rs 2-8-0 were also put into circulation Ultimately 
in the year 1919 the Babington Smith Committee was 
appointed to consider the whole of the Currency question 
It submitted its report on 22nd December 1919, ma king vari- 
ous important recommendations most of which were 
embodied in -the Paper Currency Act of 1920 and tihe Con- 
sohdating Act of 1923. 
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Paper Currency Consolidating Ac^ 1923^This Act lays 
down that a universal currency note shall be a legal tender 
in any place in British India and that any other currency 
note shall be legal tender at any place withm the cirde 
from which the note was issued It provides that a reserve 
shall be maintained for the satisfaction and discharge of &e 
ctuxency notes in circulation, which shall consist of two parts, 
viz (1) the metalhc reserve, and (2) the securities reserve. 
The metalhc reserve shall consist of the total amount repre- 
sented by the sovereigns, haH-sovereigns, rupees, silver half- 
rupees, and gold and silver bulhon for the tune being held 
on that accoimt by the Secretary of State for India m Council 
and by the Govemor-Generd-m-Council However, gold 
com and bulhon held by the Secretary of State for India m 
the Umted Kingdom ^ould not exceed fifty milhons of 
rupees (fivecrores) m value. The securities reserve shall 
consist of the securities which are for the tune being hdd 
on that account by the Secretary of State for India in Council 
and on behalf of the Govemor-General-m-Council It was, 
however, provided that no securities held by the Secretary 
of State for India m Council, other than securities of the 
Umted Kmgdom, the date of maturity of which is not more 
than one year from the date of their purchase, shall be 
mduded m the securities reserve Also that the securities 
held on behalf of the Govemor-General-in-Council shall be 
securities of the Government of India and shall not exceed m 
amount two hundred millions of rupees, of which an amount 
of not more than one himdred and twenty milhons of rupees 
may be held as securities created by the Government of 
India and issued ,to the Comptroller, such securities b&ng 
known as “ created securities 

These currency notes m circulation at any tune are never 
to exceed the amount of the metalhc reserve and the secu- 
rities reserve taken together, of which the metalhc reserve 
should be at least 50 per cent of the value of total notes m 
circulation, with the exception of those notes which have 
been issued agamst' bills of exchange, as dealt with later 
For the purpose of valuing the meta^c reserve, gold bulhon 
shall be reckoned at the rate of one rupee =130016 grams 
troy of fine gold, and silver bulhon at the price m rupees 
at which it was purchased The securities were to be 
reckoned at the price at which they were purchased and the 
“ created ” securities at the market price of similar securities 
on the day of their issue 

Over and above this, the Governor-General-m-Council 
IS empowered to authorize the Comptroller to issue notes to 
an amount in all not exceedmg fif^ minmns of rupees 
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against bills of exc h a n ge which will mature wilhm ninety 
days from the date of issue. The currency notes so is,sii«»d 
shall be m addition to those issued against 'ihe reserve and 
s h al l be I deemed to have been issued on the credit of such 
bills and that of the revenue of India 

In the year 1924 the issue of one rupee and two qnd a 
half rupee notes was defimtdly declared to cease from 1st 
January 1926 

Currency Commission of 1926.— In 1926 the Indian Paper 
Currency System was agam the subject of enquiry by a 
Boyal Commission which recommended the establishment of 
a new Reserve Bank, as we saw above, which was to act 
as the Central Bank of the country wilh two departments, 
VIZ the Issue Department and the Banking Department, the 
former looking srfter the currency of the country and the 
latter to 1 banking busmess. Thus r ftnniriTnpndatin nj as we 
have already noticed, could not be immediatdly put mto 
effect as the Reserve Bank Bill subsequently mtroduced m 
the Assembly was dropped for the time being. The second 
recomniendation of the Commission particularly in conneo 
tion with the Currency Reserve was accepted, viz. (1) Gold 
sovereigns and half-sovereigns were declared not to be the 
legal tender m British India, and after 30th September 1927 
thby were to be received at the' Government Treasury at the 
bullion value which was now jBxed at the rate of 8.47512 
grams troy instead of 11.30016 grams troy for one rupee 
This portion of the enactment tries to stabilise the rupee m 
relation to gold at a rate corr^onding to the exchange rate 
of Is 6d to the rupee (2) An obhgation was placed on 
Government to purchase aU gold biilhon tendered for sale 
in the form of gold bars containing not less than 40 tolas of 
jSne gold at the rate of Rs 21-3-10 per tola of fine gold. (3) 

A correspondmg obligation upon Government to sell gold 
was also impost and accordmgly any person could make a 
demand at the office of the Comptroller of Currency, 
Calcutta, or of the Deputy Comptroller of Currency, Bombay, 
and pay the purchase pnce m legal ‘toider to the Currency 
at the rate of Rs 21-3-10 per tola of fine gold either for deh- 
very at the Bombay Mint or at tiie option of the Comptroller 
or &e Deputy Comptroller for immediate dehvery m London 
at an equivalent rate, provided that the demand shall not be 
for an amount of gold or sterhng of less value than that of * 
1,065 tolas of fine gold. » 

In January 1929 Government published three letters em- 
bodying recommendation of the ]^ton Young Commission 
They established the new 18(i. ratio, fixed the purcdiase pnce 
of gold by Government at Rs. 21-4-10 per tcJa in the form of 


\ 
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bar contauimg not less than 40 tolas, a rate of Is. 5 49/64d 
was notified as the Govemm^t sdOi^ rate for sterhng, and 
sovereign and half-sovereign ceased to be 4egal tender. 
Hiese were the mam changes of the Paper Currency Act of 
1927, m addition to the power to Government to mcrease 
-file fiduciary portion of Indian Currency which were on- 
bodied m that Act 

Indian Metallic Currency.— The Indiap metalhc currency 
IS made up of silver coins of the denominations of “one 
rupee”, “half-rupee” and “quarter-rupee” The standard 
wei^t of Government rupee shall be 180 grams troy and its 
standard fineness shall be deven-twelflhs or 165 grains of 
fine silver and one-twelfth or 15 grains of alloy. Nickd 
corns shall be corned with the authority of the Govemor- 
General-m-Council for “ four anna ”, “ two anna ” and “ one 
anna” pieces Broime coins are “a pice”, or “quarter- 
anna ”, “ half-pice ” and “ a pie ’. The rupee and half-rupee 
shall be legal tender m payment of an account, provided the 
coin has not lost m wei^t more than 2 per cent bdow 
standard weight and has not been defaced. The quarter- 
rupee shall be legal tender in payment an account, for 
any sum not exceedmg one rupee under s imilar conditions 
The mckel coins shall be a legal tender for one rupee and 
the bronze coins shall be a legal tender for a sum not exceed- 
mg one rupee. 
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LETTERS OF CREDIT 

Definition.— According to Story, “ a letter of credit is an 
open letter of request by one person, usually a merchant or 
a 'banker, requestmg some oilier person or persons to 
advance money or give credit, to a third person named 
therem, for a certam amount, and promises that he wiU 
repay same to the person advancing the same, or accept 
bills drawn upon himself, for the like amount It is called 
a General Letter of Credit when it is addressed to all mer- 
chants, or other persons, m general, requestmg such advance 
to a third person , and it is called a Special Letter of Credit 
when it is addressed to a particular person by name, request- 
ing him to make such advance to a third person.” 

Varying Forms. — ^The Letters of Credit are of various 
types but all of them could be divided mto two divisions, 
VIZ. (1) a letter by which one banker requests another to 
whom the said letter is addressed to hold a certam sum at 
the disposal of a third person who is the holder of that letter 
and to pay him such amount as he requires against either 
cheques on the banker giving this letter or on the banker 
to whom the letter is addressed not exceedmg m total the 
whole amount covered by the said letter. This letter is 
generally taken when the customer is to visit and spend 
most of his time at one particular place and wants to obtam 
funds during that period Such credits are known as "cw- 
cashment credits” ; or (2) they may be Letters of Credit 
used for the purpose of financmg shipments of goods imported 
or exported from a coilhtry or for tbe movement of produce 
or manufactured goods from one place to another m the 
country itself. The former types of letters are known as 
“ Personal Credit Letters ” or “ Travdlers’ Pacihty Letters ” 
whereas the latter types are known as “Letters for Com- 
mercid Credits ”. 

Letters for Personal Credit and Commercial Facility. — 
With reference to the first type of Letters of Credit we have 
referred to m the preceding paragraph, the banker giving 
such a Letter of Credit asks the banker to whom it is 
addressed to keep a specific sum of money at the disposal 
of or to the credit of &e lattmr. Ihese ^es of credits aim 
at facihtating travellers or others temporarily resident in 
other centres, by allowing them to make use of the branch 
offices or agenaes of the bank concerned for the purpose of 
obtaining cash as they may require in course of them travel 
or residence at these centres by drawing cheques. When this 
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letter is addressed to more than one hanker, it is known as 
a ‘‘circular letter of credit" in which case the hankers to 
^ whom it IS addressed have to endorse on the letter the 
amount paid Sometimes these letters of credit are accom- 
pamed hy circular notes m form of cheques, of the value or 
denomination of such sum as may he convement to the 
holder, m which case the letter of credit becomes virtually 
a letter of indication or idenUficationf stating the amount up 
to which the circular notes are due, their numbers and con- 
tainmg a specimen signature of the holder. Here, the holder 
has to keep the letters of credit or mdication, as wdl as the 
circular notes, m separate boxes while travelling, and gradu- 
ally cash the notes hy producmg the letter of credit as wdl 
as the signed circular notes at the various hanks to which 
Ihe letter of credit or mdication is addressed 

In case of Letters of Credit issued wiHiout circular notes, 
columns are ruled at the hack of the letter m which the 
branches or the agencies have to enter details of the amount 
which the holder withdraws from time to tune m course of 
his travels or residence at different centres for which the 
said letter has to he used The letter may mdicate the 
amount either in rupees or m sterling or in any other cur- 
rency, and when the amount is drawn at a particular foreign 
centre, it will he paid m the currency of the centre concerned 
at a rate of exchange for demand (hafts from that centre to 
the place where the hanker issuing the Letter of Cre(ht 
happens to be When the last balance is drawn out, the 
Letter of Credit as well as the Letter of Indication as dealt 
with above, will he taken away hy tihe hank or agency pay- 
mg this last balance to he sent over tp the hank issuing same 
didy cancelled In these cases the traveller who is granted 
credit either pays m cash of the eqmvalent amount for ohtam- 
mg these letters or the same is done through a debit to his 
current account m credit or tibrough his depositing securities 
or making a similar arrangement to his banker’s satisfaction. 

Circular Cheques. — Instead of circular notes with letters 
of mdication as mentioned m the above paragraph, it has 
now become the custom to issue circular cheques without 
the letter of mdication which must he distmguished from the 
circular notes referred to above These circular cheques 
are issued hy hanks to tlieir agents or correspondents abroad 
These agents sell these cheques to customers about to visit 
the country where the issumg hank is situated These 
cheques are hound in hook form on the same basis as the 
circular notes are hoxmd, and are drawn m the currency of 
the country where the payment is to he made, heanng the 
name of the hank of issue. The selling hanlb or corres- 
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pondBiits advise the issuing bank of the sales of such dbeq^ues 
as wdl as the names of, the parties to whom they are so 
sold, creditmg the issuing bank for the amount, issu- 
ing banks in their turn when they pay these cheques debit 
the selhng banks or corre^ondents. These cheques can be 
ca^ed at any branch office, agency or Head C^ce of the 
issuing bank whose list is supphed or furnished to tibe custo- 
mer either on the back, of eadb cheque or on a separate 
booklet or handbook. Ihe cheques are issued m difierent 
colours to represent the maximum amount for which they msqr 
be drawn, as for example, a cheque in blue may not be used 
for more than 100 francs and so on 

Letters for Commercial Credit. — ^It may be mentioned 
that these forms of Letters for Commercial Credit are of con- 
siderable importance m the banking world. They are used 
for the purpose of financing merchandise m the form of raw 
produce or manufactured goods and their movenent from one 
place to another either by rad or through shipments The 
most important of these letters of credit m connection with 
busmess are those used for the financmg of produce and ship- 
ments of goods m connection wilh the financing of which the 
banker takes a very promment part. 

It may be added that the custommr who arranges to get a 
letter of credit from his banker for busmess purposes, gene- 
rally gives a letter of guarantee to his banker, with or with- 
out security, as may be necessary Li case of the guarantee, 
the customer guarantees to provide funds to the banker in 
tune to enable the latter to pay the bills on maturily which 
the bmikers happen to accept under this arrangement. 

The transactions on which the letter of credit for com- 
mercial purposes is obtamed from a banker is one under 
w^ch the person wishing to open such a credit approaches 
the bank and requests it to give him a letter addressed to 
another person at some chstant centre from whom he expects 
shipments of goods on credit The total amount of such 
credit IS settled with the bankm: by givmg the requisite secu- 
rity to the latter’s satisfaction and the banker on his side, 
by givmg the said letter of credit, authorizes the other party 
who IS to make the shipment to draw bills of exchange on 
him accordmg to the tenor and up to the amount mentioned 
m the said letter, whicJi the banker givmg the letter agrees 
to accept, provided they are drawn stn^y m accordance 
with the terms and stipulations covered by the letter of 
credit It IS usual to stipulate m the said letter that the 
credit has to be made use of withm the period stated m the 
letter, usually six months If the baidcer undertakes to 
accept the bills drawn m accordance with such a letter with- 
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out conditions, the document is called an " open ” or " clea 7 i ” 
letter of credit. If, on the oHier hand, the stipulation is that 
the documents of title to the goods covered by the bills drawn 
against shipment are to accompany the bills, the letter will 
be called a ** Documentary Letter of Credit”. 

To take an illustration, supposmg a merdiant in London * 
wishes to import from India cotton or seed, he arranges with 
a London ba^er to give him a letter of credit for a fixed sum, 
say, £10,000, which is addressed to the merchant at Ihe other 
end where purchase is to be made, say m Bombay. In this 
letter the banker authorizes the Bombay merchant to draw 
upon him drafts at thirty or sixty days ^ter sight, or at any 
other period agreed upon, to the extent of £10,000 
agamst shipments of cotton or seed made by bun, and the 
London banker agrees to accept same and pay same when 
presented m due course m London. It may be mentioned 
that the London banker arranges this accommodation on 
behalf of his customer 'either on his personal credit or on 
some security lodged with him 

Letters with Documentary Credit — GreneraUy, the letters 
of credit stipulate that the drafts drawn agamst shipments 
shall be accompamed by documents of title to the goods, 
such as the Bills of Ladmg, Lisurance Pohcies, etc. Here 
the banker gives the letter of credit on request of his custo- 
mer, authorizing the party concerned to draw bills against 
him up to a specified limit and undertakes to accept same 
provided the documents accompanymg the draft are in order 
(Bamer v. Johnstone, LR 5, HL 157). ‘In order* means 
that the biU of ladmg, etc., strictly comply with description 
of them m the letter of credit \Hansson v Hamel and Horley 
Ltd, (1922) AC 36]. Tlie possession of the biU of ladmg 
against acceptance would no doubt give banker a good title 
to the goods An agreement between the banker and his 
customer to the effect that bills of ladmg would be forwarded 
agamst acceptances, would give the banker on acceptance of 
the bill, as agamst his customer, an equitable claim, against 
the bill of ladmg which is good even agamst the trustee m 
bankruptcy or the Official Assignee (Lutscher v. Comptoir d* 
Escompte, 1 Q B D 709) If the bill is accepted on condition 
that the same will be payable on dehvery of the bill of ladmg, 
the banker is not hable to pay unless and until the bill of lad- 
ing is handed over He has thus the security for his accep- 
tance m the bill of ladmg (Ex parte Breet, LR 6, Ch 838 
at p 841) These letters of credit generallj*' run for a period 
of six months from their dates, though it may be stipulated 
otheivnse 
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The Law throws upon the haxiker*who undertakes to 
negotiate a draft by his acceptance under a Letter of Credit 
granted by him to see that die person on whose request he 
so acts is prope^ protected, inasmuch as care is taken to 
see that all the conditions under which the said drafts are 
to be negotiated are fulfilled by the person to whom the said 
letter is addressed. He must also take good care to see that 
the person with whom he is dealing is the person to whom 
the letter has been addressed. Thus in one case where a bank 
negotiated a draft which was not accompamed by a Policy 
of insurance in proper form, it was held that the bank was 
liable because it committed a breach of its contract with the 
party at whose request the letter was issued IBorthwick v. 
Bank of New Zealaniy (1900) 6 Com. Cas. 1]. 

Of course here the limit of the bank’s obligation was to 
see that the documents presented along with the bill of ex- 
change purported to be die documents specified in the Letter 
of Crecht [Basee and Solve v. Bank of AustrdUmay (1904) 
20 T.L. 341]. 

D/A & D/P Bills.— When documents are attached to a 
bill of exchange and it is arranged that the said documents 
are to be handed over to the ^awee on his accepting the 
bill, It IS called a D/A bill, le. ** documents against accep- 
tance hill ” If, on the other hand, the documents are only to 
be handed over or ddivered not on acceptance, but on actual 
payment of the bill, the same is known as " documents against 
payment ". In the first case, the idea is that the drawee has 
to be given a credit during the interval that the bill is accepted 
and ihe date on which die bill is actually paid, whereas in 
^e othmr case there is no credit given because the docu- 
ments are only dehverable on payment It may be added 
that m connection with commercial credits, the bills are 
D/A bills. 

Marginal Letter of Credit. — ^This kmd of letter of credit 
is so nam ed as the letter containing the terms of drawmg 
and acceptance is to be found m the margm of the actual biU 
form to be used. The letter must not however be detached 
from Ihe bill form and the document must be kept mtact 

Revocable and Irrevocable Credits. — The credit thus 
given to the seller or shipper on the other side, may be either 
“revocable” at the banker’s pleasure before the shipment 
IS made, or “irrevocable" or “con^rmed”, as it is called. 
When it IS “ confirmed ”, it is known as “ confirmed hanker^s 
credit” and when once so confirmed to the beneficiary, ie. 
the person m whose favour the credit has been granted, the 
credit cannot be revoked except with the consent of the bene- 
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DOCUMENTARY LETTER OF CREDIT’ 


209 


No 775 
;£i5,ooo 

The British National Bane, Ltd 
^ London, dated istb May ig^ 

Messrs PR^CEIAND NATHU & CO , Bombay 
Dear Sirs, 

You Rie hereby authorized to draw drafts upon this Bank at 
thirty days' sight to the eictent in all of ^^15,000, say Fifteen 
Thousand pounds, or invoice cost of goods to be shipped to 
Messrs N Green & Co , of this City 

This Credit expires, unless previously cancdled, six months from 
date All drafts against it must be drawn and fully advised to us 
before that date, accompanied by mvoice. Bills of Ladmg issued 
to the order of the shipper and indorsed in blank, and Manne 
Insurance Policies , 

Particulars of all drafts ' drawn under this Credit must be 
indorsed on back hereof, and the biUs must specify that they are 
drawn under Credit No 775, dated 15th May 1948 

We hereby engage with the drawers, mdorsers, and bona fide 
holders of drafts under and m compliance with the terms of this 
Credit, that against surrender to this Bank of the abovementioned 
documents m order, the said draft shall be duly accepted payable 
m London, England, on presentation in order , and that they shall 
be duly honou^ on presentation m order at maturity 

, We are. 

Yours faithfully. 

For the Bnti^ National Bank, Ltd 
(Sd ) JOHN MATHUSEN, 

Manager 


importing customer meanwhile having furmshed him with 
funds, 1 e before the due date 

With reference to the " Revocable Letter of Credit ** also, 
it was held m Cape Asbestos Co Ltd. v Lloyds Bank Ltd, 
(1921) WN 274, that m case of revocable letters of credit, 
^ou^ the banker was not under any legal obhgation to 
give notice before revoking, the practice of bankers in the 
usual course of busmess is to give such notice and that the 
said practice was a most prudent, reasonable and business- 
like practice This means that though the bankers m the 
usual course do give notice before revoking as a matter of 
courtesy and as a matter of pohcy, they were not bound to 
do so m law. That is exactly why Bailhache, J , in the above 
case Cape Asbestos Co Ltd v. Lloyds Bank expressed the 
opmion to the effect thal'“ an unconfirmed credit is practically 
useless This is subject to the rule that as long as the credit 
happens to be m force and the documents are m order, the 
ba^er must accept the bill, otherwise he would be hable to 

14 
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damages lUrquhart Lindsay and Co v. Eastern Bank, (1922) 
1KB. 318]. 

Credit not Negotiable. — Tbe letters of credit are not 
negotiable instruments, neither are they transferable and 
therefore the thief, or any oth^ person getting possession of 
them, cannot make use of them m any form which would bmd 
the banker giving them. It may be added that frequently 
the shipper wishes that the letter of credit which is drawn 
and written by the banker m a foreign country where his 
shipments are to go, should be confirmed by some local 
b ank pr whom he knoVs In tins case the said arrange- 
ments are also made to get the said letters confirmed or 
" backed ” by some banker m tiie country of the shipper. 

THE CONTRACT WITH THE BANKER 

Customers* Letter of Bequest. — Formerly, the importing 
customer used to send to his banker a letter askmg for a 
confirmed letter of credit to the shipper on the other side m 
any form he liked, with the result that there were many 
conQictmg decisions and htigation The English bankers, 
therefore, have now adopted the rule of taking the letter 
from the customer in a form which has been adopted sStec 
due care and m consideration of past experience, favour- 
able and unfavourable 

The difi&culty mostly arises through the conflict m the 
decisions on the question as to what constitutes “the usual 
shippmg documents” which are to accompany the draft of 
the shipper, which the bank giving the letter of credit was 
bound to accept and honour There are bills of ladmg which 
are regular bills of ladmg for the actual shipments made, 
whereas there are others known as “received for shipment 
bills of ladmg”. These “recmved for shipment bdls of 
ladmg ” are issued by the shippmg compames against goods 
when they are dehvered to ^em, and when they are not 
particularly certam as to the name of the ship by which the 
same will be sent It has been decided that the “received 
for slupment bills of lading ’* are not documents of title and 
therefore they could be repudiated by the buyers [Diamond 
Akali Export Co v. Bourgeois, (1921) 3 jEC B. 443] 

As to the insurance pohcies also, letters of credit usually 
provide for an “ approved insurance pohcy ”. Here if the 
shipper presents the draft accompanied by a certificate of 
msurance which does not contam the full terms of msurance 
and the bankers refuse to honour the draft, it has been held 
that such a certificate was not an “approved insurance 
pohcy ” ■withm the meanmg of the letter of credit and that 
the banker was justified in refusmg to honour the draft It 
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was fuxth^ laid down\that an approved insurance policy 
should be one to which ^ reasonable objection can be made 
IDorudd H. Scott and Co. v. Barclays Bank Ltd., C1.923) 2 
KJB 1]. Atkins, L.J., m the course of his jud^ent, said 
that “In my view, the phrase ‘approved msurance policy’ 
indicates a refeimice to some more objective or absolute 
standard other than the approval of the person to whom it 
is tendered. It means a pohq^ to which no reasonable objec- 
tion can be made by reasonable commercial m^.” 

Form of Request Letter.— The form of request or apph- 
cation above referred to as given by the customer to ‘the 
banker with a view to secure the above credit, no doubt, 
differs in wordmg, but the principle more or less is the same. 
The one recommended in the “Journal of the Institute of 
Bankers (En^and) ” runs as follows 7 

" I request you to open by cable, on my account a confirmed, irrevo- 
cable credit widi the of Erevvbon. Port Eretrhon, m &vour of 

Messrs Producer, there, for a sum not exceedmg £ subject to the 
conditions appended hereto, available by their draft at sixty days* sight 
on yourselves, if accompanied by the foUotnng documents — 

Full Set ' on Board ' bills of ladmg made out to Shippers Order and 
endorsed by them in blank , 

Commercial Invoices , 

Insurance Pobcy covering Manne and War Hisks, mcludmg that of 
floatmg mmes , 

^In respect of ^ipment c 1 f Januaiy-Fcbruary next, of two hundred 
tons of glycerine, commercially pure. Port Eiewhon to London, at £x 
per ton 

I hereby engage to keqi tou provided with funds to meet drafts 
drawn regularly hereunder and to cover you for the amount of all 
commissions, charges and expenses mcurred The goods or relative docu- 
ments are to be held by you as a secunty for the payment of the said 
drafts and charges In the eveht of my &ibng to provide you ivilh Ihe 
requisite funds you are hereby authorized, without notice or waiting fox 
my assent, to sell the goods and apply the net proceeds agamst the 
drafts And I undertake to pay you the sum required to clear any 
deficiracy temainmg after such sale " 

It Will be seen that the above form covers a number of 
important mcidents of the contract between the banker and 
his customers There is a request to the banker to open a 
credit, an undertakmg to provide funds coupled with the 
hjqiothecation or pledge of goods as security plus the autho- 
rity to s^ the goods without notice and appropriate the 
proceeds to the dearmg of the credit 

Wi&a. Banker Issuing the Letter Fails. — ^With reference 
to the letter of credit issued by a banker at the instance of 
his chent imdertakmg to accept drafts drawn upon him (the 
banker), by the foreign exporter agamst his produce, 
through a confirmed letter of credit, the question naturally 
arises whether the exports: to whom the letter is given is 
entitled to refuse to ship the produce in case the banker who 
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issued the credit becomes insolvent or stops payment This 
question was decided as early as the year 1867 in re Agra 
Batik, Tondeur, ex parte, (1867) 5 Equity 160. See also the 
Privy Council decision m M. A Sassoon and Sons Ltd v 
The IntemaUonal Banking Corporation, (1927) 29 Bom LR. 
1811, where the incidents of a “ confirmed credit ” are 
also discussed. 

Li the first case, the Agra and Masterrruvnfs Batik Ltd, 
issued a letter of credit by whidi they agreed to accept bills 
drawn against bills of ladmg of various shipments from 
Mauritius up to £10,000, the credit being available withm 
SIX months from the date of tiie letter. The bank soon after 
suspended payment and the question then arose whether 
this constituted a breach, or repudiation of the contract, 
between the shipper of produce and the merchant -through 
whose instance the credit was obtamed. The answer was 
that the simple fact that the bank became insolvent, or bank- 
rupt, was not in itself a breach of contract, because there 
was nothing to show that the bills would not be accepted 
In other words, the beneficiary of this letter of credit was 
held not to be entided to refuse to carry out his part of the 
contract, simply on the ground of bankruptcy of the issmng 
bank, because under certain circumstances it may be to the 
advantage of the bank to f ulfil the contract rather than pay 
damages and in such a case Ihe liquidators would carry out 
their contract The hne of reasomng taken by Sir W. Page 
Wood, V C , m this case was as follows, which happens to 
be good law even to this day: — 

" That the bask has stopped payment is no proof at all that they 
would not acxcpt the bills It was argued that it would be wrong 
in the bank to accept, and wrong in the applicants to draw the bills 
But that IS not so As regards the applicants, it was known in Mauntius 
that the bank had stopped payment It was known what the conse- 
quences must be , and that if it were so, the bill would have much less 
credit, and be worth much less They could only be sold at a much 
higher rate of discount, owing to the nsk that would be incurred with 
regard to the acceptance when they got over here 

** But who could say that they would not be accepted ? I remember, 
in an instance of a very large wnndmg-up, I am not sure it was not 
in the case of this very bank I was asked to direct the official liquidator 
to accept bills, in the name of the company for the full value of goods 
I was asked to do it in order to prevent the consequences of a breach 
of contract, and the damages that might accrue therefrom I authorized 
the bills to be accepted, goods being sent over to the full amount and 
\alue of the bills Hence it is impossible to say that the bills in this 
case, if they had been accompanied by the bills of lading, might not ha\c 
been accepted " 

Form of Confirmed Credit Letter. — ^The form of a con- 
firmed letter of credit as recommended by Spalding in 
Ins excellent book entitled Bankers* Credits (2nd edition) 
is as follows : — , 
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THE ALL BRITISH BANK, LTD 

London, dated . xg 


When 

leplymg 

please 

quote 

No 

mwara 

• 

credit 


I 


i* 


CONFIRMED CREDIT 
No (which please quote) 

Dkax Sirs, 

We have been requested to confinn to 'you that for account 
of we have opened a credit in your 

favour at sight for the sum of £ 

against delivery of the following documents, viz 

(i) Full set of Bills of Ladmg m name of 
(a) Invoice, 

(3) Certificate at Origm, 

(4) Manne and War R^ Insurance Pohcies, and 

(5) 

covering a ^pment of 

shipped from per steam^ip 

to before 

We undertake to honour all drafts drawn wrthm fihe terms 
of Ihe above credit 

Yours fiuthfnlly, 

We are, Dear Sirs, 

THE ALL BRITISH BANK, LTD , 

Manager 

Countersigned 


With reference to the confirmed letters of credit against 
shipping documents, the next pomt to be noted is that when 
a banker accepts against bills of ladmg, 'he must take care 
to see that these bills of ladmg are “ clean ” and unqualified. 
ITbis pomt tibough not strictly decided, can be inferred from 
the judgment m the case of National Bank of Egypt v. Hon- 
nevig’s Bank Ltd. (“Journal of the Institute”, Vol. XLI, 
p 305). 

In an American case, it was further decided, for the 
first time m 1920, that a customs at whose instance a bank 
has issued an irrevocable letter of credit cannot compd the 
bank to cancel that letter, because the issuing of the letter 
by the bank constituted a bmdmg contract between the issu- 
ing bank and the beneficiary, apart from the contract 
between the beneficiary and the bank This case was 
followed by the Engbsh case of Urquhart Lindsay and Co. 
Ltd V. EaJstem Bank Ltd, (1922) 1 KB. 318, where the 
same prmciple was laid down and the bankers who, at the 
instance of the party who got them to issue confirmed 
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^ letters of credit, stopped acceptmg and i>aymg bills drawn 

’ against proper documents, were declared bable to damages 
to the beneficiary concerned. 

The Position of the Drawer in case of Confirmed and 
Irrevocable Letters of Credit. — ^We have seen that m case of 
“Irrevocable Credit” the agreement is that it cannot be 
revoked or cancelled unless all parties agree to the same 
On the other hand a “Confirmed Credit” letter mdudes a 
clause inserted by the bank opening the credit providing 
an imdertakmg to protect the drawings m accord^ce with 
the terms of the letter The clause usually runs as follow : — 

" We hereby agree with the drawers, endorsers and bona fide holders 
of diafts drawn under and in compliance with the terms of ihis Credit 
that the same shall be duly honoumd on due presentation to the drawee ** 

In the above case the question as raised recently by the 
Indian Merchants’ Chamber and other bodies was as to 
whether m case of the above-mentioned two lypes of letters 
of credit, if the bills are dishonoured by Ihe ba^ on which 
the same are drawn under its letter of credit, the negotiatmg 
bank, with whom the same may have been discounted by tbe 
drawer, can recover the amount of the bill from the drawer. 
The answer is dear, viz that a drawer of a biU under the 
ordinary law applyi^ to Bills of Exchange, as laid down in 
both tlie Enghsh and the Indian Acts, is responsible to en- 
dorsers and ^e holder of the bill for tbe value, to make good 
the said amount on the dishonour of the bill by the ^awee 
bank Thus if a merchant in Bombay makes a shipment and 
draws a bill on “X” bank of London against “X” bank’s , 
letter of credit and discounts same m Bombay with the 
Chartered Bank of India, the said Chartered Bank would 
have recourse against the merchant m Bombay as the drawer 
in case the “ X ” bank were to fail and is imable to pay the 
amount Of course the merdiant in Bombay will have the 
ri^t in his turn to recover the value of its shipment from 
the London merchant for whom he makes the shipment 
under his agreement with the said London merdiant 

A Meaningless Letter of Credit. — pecuhar form of 
letter of credit is to be found m Chandonmull Benganey v 
National Bank of India Ltd , 51 Cal 43 In tins case a letter 
of credit ivas given m the usual and ordinary form and there- 
after quahfied by directly contradictory terms, and a ques- 
tion of construction arose. The defendant bank wrote to the 
plaintiff “We beg to inform you that we are m receipt of 
advice by wire from our London office that a confirmed irre- 
vocable credit has been opened under which we are autho- 
rized to negotiate your bills, as offered on Messrs M G. & 
Co (of London) to the extent of £16,875, etc ” They then 
added the conditions that (a) “Please note that this advice 
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does not release you from the hahilily attaching to the drawers 
of a bill of exchange,” (b) “ Under present conations we can 
give no undertakmg to negotiate biUs drawn under this 
credit.” It was hdld that this document was by its terms 
intended to be an ordinary banker’s letter of cre^t and that 
the claim made under it on the basis of the so-called letter 
on the bank could not be sustamed. 

Negotiation of Drafts Under a Letter of Credit. — Where 
the letter of advice from the Eastern Bank, Calcutta, to G. 
K & Co, the shippers, stated m effect that under a letter 
of agreement wito their London customer, their London 
office had granted a confirmed credit to the former and that 
they were prepared to negotiate three months’ bills drawn 
by the said shippers up to a certam amount and the shipper 
drew drafts (D. A) accordmg^, against the London custo- 
mers, but discounted same wito some otiier banker, the I 
Bank, which bank handed over the shipping documents to 
the London customer against acceptance and failed, it was 
held by the Pnvy Council that the Eastern Bank was not 
responsible and toat the I Bank as holders in due course 
could sue the Calcutta shippers as drawers for the amount 
Ihis was on the ground that the appellants really lost thmr 
rights under the confirmed credit, because they chose to 
negotiate the bills through the respondents [jSossooti and 
Sons Ltd V. The Internaiumal Bankmg Corporation, (1928) 
55 Cal 1 ; see also M A Sassoon and Sons Ltd v. Inter- 
national Banking Corporation, (1927) A.C. 771]. 

Revolving Credits. — In case of firms doing .oversea trade 
all the year round m certain commodities, a system of credit, 
accompamed by a provision for its repetihon is opened whidi 
IS commonly Imown among merchants and bankers as “Re- 
volving Credit” As an illustration, supposing that a credit 
was opened betweoi two firms, one m il^land and the other 
in India, by which the Indian firm is to ship goods and draw 
bills against these goods on the Enghsh Bank, which the latter 
undertakes to accept and pay under what is called a revolving 
and confirmed letter of credit for a fixed period We may 
further, for the purpose of our illustration, suppose that the 
credit IS for Rs 50,000. The Indian firm makes its first ship- 
ment for the value of Rs. 10,000, which leaves a balance in 
credit of Rs 40,000 As soon as the bill drawn against this 
first shipment (ff Rs 10,000 is accepted and paid for in Eng- 
land, the credit agam shifts bade to the origmal figure of 
Rs. 50,000 and so on, until the period provided for m the 
letter expires. Thus, what actually occurs m practice is that 
the clearance of one shipment virtually makes room for an- 
other for the same value, without fresh instructions bemg 
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necessary, and that this is the object sought to be achieved 
by this system of dealing. Much of course would depead on 
the construction of the letter in which the revolving credit 
is arranged on the question whether the fre^ bills were to be 
drawn after the others fall due or after Ihey were actually 
paid for and settled [J. Burjorji and Co. v Intemationcd 
Banking Corporation, 27 Bom LE 27]. 

Trust Letters or Trust Eeceipts. — The usual practice of 
bankers in connection with imported goods, on which they 
have advanced money by acceptmg or discounting documen- 
tary bills drawn against these idiipments, is to arrange with 
warehouse-keepers to receive the goods and keep them in the 
name of the banker until such tune as the customer on whose 
account the advance was made, pays the money. Some 
bankers do large busmess of advances on shipments of this 
character, and maintam their own war^ouses. 

Thdre are cases, however, where for practical reasons, 
the customer has to be entrusted with the goods with a view 
to enable him to sell, or dispose them off, and out of the pro- 
ceeds to pay the banker his advance, mterest and charges 
This is, of course, done only in case of approved customers in 
whose mtegnly the banker has complete confidence, after 
taking sufficient care to see that their money is secure. With 
this view, they get a documrait executed by the customer, 
commonly known as the “ trust letter ”, m which the import- 
ing customer acknowledges rec^pt of the shipping documents 
concerned and imdertakes to hold the goods represented by 
them, or the proceeds thereof, m trust for and as trustee, of 
the banker. These trust letters, or receipts, as they are some- 
times called, embrace stipulations by which the customer 
agrees to consult the banker at the time of the sale, as well 
as to apply the proceeds of the goods m the mannmr stipulated 
by the latter. The said letter also contains the usual stipu- 
lation on the part of the customer, to keep the said goods 
fully insured and also to keep both the goods, as well as the 
money realized by their sale, distinct and separate. Accord- 
mg to some writers, what actually occurs here is that the 
customer practically hypothecates 'ffie proceeds of Ibe sale m 
discharge of the hen 

Two Interesting Points re Trust Letters. — ^Ih connection 
with these letters of trust, two interesting pomts were raised 
in the fiimous case of In re David Allester Ltd , (1922) 2 Ch. 
211. In this case, the importer was a linuted company 
which had pledged biUs of lading with a bank to secure an 
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overdraft. When the tune for sale of goods matured, the 
company obtained possession of the goods by givmg a “ letter 
of trust ” to the be^, undertakmg thereby m usual terms to 
hold the goods in trust, or its proceeds if sold, for the bank 
and to remit' the enture proceeds to the said bank The com- 
pany thereafter went mto hqmdation and the question aS to 
the priority of the bank as ^e creditor over oilier creditors 
was raised by the hquidator of the unportmg company. The 
first pomt taken was that the lett^ created a biU of sale in 
English law which required registration ; and the second and 
the more important pomt was that it was a mortgage or 
charge which must be registered withm 21 days under 
English Compames Act of 1929 (The corresponding Sec- 
tion of the Indian Compames Act 1913 being Section 109) 
Both these contentions were overruled. In the course of his 
]udgment, Astbury, J, observed — 

•• These letters of tmst are records of tnist, authorities given 
by the bank and accqited by the company statmg the terms on which 
the pledges were authorized to realize the goods on the pledgees’ behalf 
The bank as pledgee had a nght to realize the goods m 
question from time to time and it was more convenient to them, as is 
common practice throughout the country, to allow the realization to be 
made by experts, in this case by the pledgers They were clearly entitled 
to do this by handmg over the bills of ladmg and other documents of 
title for realization on their behalf without m any way affectmg their 
pledge ng^ts ” 

With reference to the second pomt, his Lordship laid 
down that — 

" Th^e letters of trust really create no mortgage or charge on book 
debts in any true sense of the word at all ,The bank had its charge 
before the letters came mto existence The object of these letters of 
trust was not to give the bank a charge at all, but to enable the bank 
to realize the goods over which it had a charge in the way m which 
goods m similar cases have for years and years been reabzed m the city 
and elsewhere " 

- i> 

_ i 

Thus, it will be noticed that the nature of this tran- 
saction is quite simple Here the importing customer simply 
acts as a servant, or agent, or trustee, whichever way we 
may put it, of the bank, as far as the operations of taVing pos- > 
session of the goods and disposing them off to the best 
advantage are concerned 

Formcof Trust Letters. — ^The forms of “ letters of trust ” 
vary, but the one recommended by Mr M S Hemes, Fellow 
of the Institute of Bankers, is one drafted and settled by 
him, after considerable eiqienence of both Eng li pb and 
Ameiican bankmg, as follows — 
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TRUST LETTER 

ig 

1 /We hereby acknowledge having received from you for your 
account the undermentioned documents, viz . 

and in consideration thereof I/we hereby undertake to receive the 
goods therein specified and to hold 'Uie same and the proceeds 
uireof, in trust on your behalf with authority to sell the goods for 
your account but not to make any other disposition whateoever of 
the said goods, or any part thereof, and in case of any contemplated 
sale otherwise than' 

for cash, or 

on the usual trade terms, -m cash m days after 

{delivery I/we agree to advise you to obtain your consent m writing 
,to such sale 

I/We further undertake to hand you the proceeds of all sales 
as soon as received to be applied against 

ff 

and for the payment of any other indebtedness (whether certam 
or contingent} of mme/ours to you 

I /We agree to keep the said goods insured to their full value 
against fire and other risks you may deem desirable, and to hand 
you the evidence of such insurance, the sum insured to be payable, 
m the event of loss to you, and m case such msurance is not 
arranged to your satisfaction, you are hereby authonzed to effect 
msurance, the cost of which I/we engage to pay 

I/We further agree to keep the said goods stored to your satis- 
faction, and if requested by you to remove them at my/our expense 
to any other place of storage mdicated by you 

It IS understood, however, that you are not to be held respon- 
sible for the suitability and sufficiency or otherwise of storage or 
insurance, and that all charges and expenses in connection with 
such TOO^ are for my/our accounts 

I/We further agree to keep this transaction separate from any 
other, and to grant you the sole and absolute hen on the goods 
until you have received full pa3^ent plus charges includmg your 
commission at , per cent, and mterest at the rate of 

per cent, above Bank Bate, mmimum charge 5 per cent per annum, 
and you are authorized, if you shall thmk fit so to do, to apply for 
and receive direct from the buyers the proceeds of any sale, and 
I/we agree that as against me/us your receipt shall be a sufficient 
discharge 

I/We further agree that no failure or omission on my/our part 
fullfr to carry out any of the provisions of this or any similar agree- 
ment shall be deemed a waiver by you of any of your nghts or 
remedies under any of such agreements unless such waiver ^all be 
in writing endorse hereon and duly signed by you 

It is further agreed that you may, at any time, cancel this 
trust and take possession of the said goods, or of any of the pro- 
ceeds of such goods wherever the said goods or proceeds may be 
found, and that the trust agreement is without prejudice to any of 
your nghts or remedies for the recovery of the ultimate balance 
on any account between us 


Signed 


Stamp 

fid 
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Letters of Hypothecation. — ^Letters of Hypothecation are 
documents taken from customers who by depositing docu- 
ments of title to the goods such as Bill of Lading, Marine 
Insurance Policy, etc, obtam credit from bankers by giving 
a charge on these documents These documents may 
cover a smgle transaction when they are called specific letter 
of H^othecation but where these transactions between &e 
customer and the banker are frequent a general letter of 
H3q)othecation is given The letters of Hypothecation give 
the bankers the right m connection with their loans and 
advances to the goods covered by the documents The loans 
may be given either m actual cash or by accepting bills of 
' exi^ange or by negotiating drafts m connection with Ihe 
. goods or documents concerned The banker here becomes the 
pledgee of the goods or documents and the letter gives him 
the right to desd with the said goods m any manner which it 
may be necessary to do so under the circumstances and m 
case circumstances so anse to seU these goods and^recover the 
whole loan as well as the expenses from the said sale. Of 
course where the amount so recovered is insufficient to settle 
the debts due to the banker he can claim the balance from 
his customer. 
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BANKER AND CUSTOMER 


As we have already noticed in chapter V, the relations 
between a banker and a customer are usually that of a 
debtor and creditor The money deposited with a banker 
IS not given to him on trust, but the same is lent to him widi 
a view that he may make use of same m his busmess and in 
consideration of such a use he usually pays interest to the 
latter. 

' I 

' Cases Where the Banker is a Trustee. — ^There are cases, 
however, where a banker does place himself m tilie position • 
of a trustee Where a remittance was sent to a banker with 
instructions to purchase shares m a certam company and the 
bank bought some shares, but before completmg the rest of 
the purchase it failed, it was held that they stood m the 
position of trustees to the remitter, and, therefore, he was 
entitled to a refund of the unspent balance of the amount 
(Official Assignee of Madras v J W Irvin, 8 M.LT. 99). 
Also where bankers received money from one parly on 
behalf of another (the latter not being the customer) and 
wrote to the latter mquirmg what was to be done with it, 
intimating at the same time that it >vas held m suspense, it 
was hold that the lelationship of debtor and creditor not 
bemg established, the latter can recover the amount an full 
out of bank’s assets in case of its failure meanwhile (Official 
Assignee of Madras v D Ra^aram Aiyar, 33 Mad. 299) On 
the other hand, where a person had a deposit account with 
a banker and asKpd the latter to buy certain securities out 
of the money whi(^ the former agreed to do, but failed before 
doing so, it was held that this agreement did not make the 
bankers trustees for the amoimt m deposit (Official Assignee 
of Madi^Us V The Society for Providing Christian Knowledge, 

8 MLT 52). ^ 

The Usual Dealings with Customer. — ^In case of fixed 
deposits, mterest is always allowed because here the banker 
is certain that the money deposited will not be demanded for 
a specified time or prior to the givmg of the stipulated notice 
In case of current accounts certam banks do not allow mterest 
as IS the case with the Bank of England m England and the 
Reserve Bank of India, but others allow mterest at a very 
low rate on the runmng balance of the current account. 
Atkin, L J , m the course of his ]udgment m Joachimson v 
Swiss Bank Corporation, (1921) 3 KB. 110 at page 127, while 
deahng with the customer’s contract with his banker, said: 
“I thmk that there is only one contract made between the 
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bank and its customer. The terms of that contract mvolve 
obhgations on both sides and require caifeful statement. Tbey 
appear upon consideration to mclude the fbllovnng provi- 
sions The l^ank undertakes to receive money and to collect 
bills for its customer’s account. The proceeds so received are 
not to be held m trust for the customer, but the bank borrows 
the proceeds and undertakes to repay them. The promise to 
repay is to repay at the brandi of ^e bank where Ihe account 
IS kept, and during bankmg hours. It mcludes a promise to 
repay any part of the amount due against the written order 
of the customer addressed to the bank at the branch, and as 
such written orders may be Qutstanding m the ordinary 
course of busmess for two or tmee days, it is a term of the 
contract that the bank wiU not cease to do busmess with 
the customer except upon reasonable notice. The customer 
on his part undertakes to exercise reasonable care in execut- 
ing his written orders so as not to mislead the bank or to 
facihtate forgery. I thmk it is necessarily a term of such 
contract that the bank is not liable to pay the customer the 
full amount of his balance until, he demands pasnnent from 
the bank at the branch at which the current account is kept ” 
Bankers collect cheques as agents for collection and until 
they place the amount so collected to the credit of the custo- 
mer, the relation^p of a debtor and creditor does not arise. 
If the bank stops payment before coUectmg such a cheque, 
and the hqmdator collects same thereafter, the whole proceeds 
must be handed over to the customer [lu re Farrow Bank 
Ltd, (1923) 1 Ch D. 41]. 

Limitation on Current Account.— It was also decided m 
the above case that m order to make the balance at the credit 
of a customer due for payment, a demand by the customer 
was a necessary mgredient m an action against the banker, 
because Ihe bs^er’s contract with his customer was such 
that the ordmary rule apphcable to a loan of money wiU not 
apply to this balance Atkm, LJ, further added that “the 
result of this legal decision be that the future bankers 
may have to face legal claims for balances on accounts that^ 
have remamed dormant for more than six years But seemg 
that bankers have not been m the habit, as a matter of busi- 
ness, of setting up the Statute of Limitations against their 
cust^ers or their legal representatives, I do not suppose that 
such a change m what was supposed to be the law will have ^ 
much practical effect ” This decision as to limitation was ‘ 
followed m Bengal National Bank Ltd v. J N Mazumdar, 
(1929) 56 Cal. 556. 

Further for the purpose of the Indian Limitation Act, 
Art 60, it has been decided that it is not necessary to prove 
that the borrower is carrying on busmess only as a bmiker. 
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A man might become a banker, or place hunself in the posi- 
tion of a banker with regard to a particular customer, and if 
the deahngs between the lender and the borrower are su(^ 
that the Court is satisfied that it could be saM that the 
borrower is m the position of an banker to the lender, then 
the money so lent could be considered as a deposit (Bhtmanna 
Kumaji Sonar 'v Vemchand F Gujar, 28 Bom. L.R. 73). 

Who is a Customer. — ^The next pomt to be, considered is 
as to who IS exactly a “ customer ” from a banker’s pomt of 
view, because certam sections of the Negotiable Instruments 
Act give a banker certam immumty and protection, as we 
shall see later The older t[iew of the law was that there 
must be “ some sort of account or some similar relation ” [The 
Great Western Railway Co. v. The London and County Bank- 
ing Co Ltd, (1901) Ap Cas 414]. Sir John Paget, in his 
book from which we have already quoted, states, “ to consti- 
tute a customer, there must be some recognizable course of 
habit of dealing m the nature of the regular banking busmess.” 
Thus, the old view expected a course of' dealing for some 
duration, and that is perhaps the state of law apphcable to 
Enghsh Law Courts, because the recent decision which 
alters the same is a Pnvy Council decision which would of 
course be bmdmg on us m India 

In the case of Commissioner of Taxation v. English, 
Scottish and Australian Bank Ltd, (1920) AC 683, it has 
been laid down that ** customer ” signifies “ a relation^p m , 
which duration ts not of the essence, and mdudes a person 
who has opened an account on the day before paying m a 
cheque to which he has no title.” For example, a parson calls 
on a banker and opens a ^current account by paying a large 
amount by a cheque payable to “bearer” and “crossed”. 
Hie bank collects the same m good faith and the customer 
draws out the cash and absconds Earher^than that m case 
of Ladhroke and Co. v Todd, (1914) W N. 165 ; 20 T L R 
443, It was held that the very &st transaction between the 
banker and another party brought about the jelationship of 
■a banker and a customer and it was emphasised that m a 
case like that it was not necessary that the person should 
have drawn on any money or even that he should be m a posi- 
tion to draw any money Here a person who stole a dieque 
which was “ crossed accoimt of payee ” forged the endorse- 
ment of the 'said payee and representing hunself to be the 
payee opened an account with the defendant bank m the 
payee’s name to which accoimt the cheque was paid m. 
The cheque on the urgent request of the tluef was spedally 
cleared by afternoon and the thief drew upon the account 
Not only the circumstances here brought mto operation the 
rule of the banker and customer but it was also held that 
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the -banker was negligent and had not taken sufficient pre- 
caution and thus he was depnved of the protection of Sec. 
131 of the Negotiable Ihstruinents Act, ffie corresponding 
section of the ]&iglish Bills of Ebcchange Act being 82. 

It may be further added that it has been held in Savoury 
V. Lloyds Bank, (1932) 2 K.B. 122, that it is not safe Sot a 
banker to accept a new account vnthout taking care to see 
that satisfactory references are obtained and m case the 
prospective customer happens to be m employ of some one, 
the name of the employer must be ascertamed and proper 
enquiry made. The Section 131 of the Negotiable Instru- 
ments Act runs as follows : — * 

« 

" A banker who has in good faith and without neghgence received 
a payment for a customer of a cheque crossed generally or specially to 
hims^ shall not m case the title to the cheque proves defective, mcur 
any liability to the true oi^ner of the cheque by reason only of having 
received such payment '* 

(A similar lule is laid down by Section 82 of the English Bills of 
Exchange Act, 1882 ) 


PASS BOOKS 

Whether Ehiries Binding on Customer^ — The position at 
law m connection with this most familiar document is not 
quite satisfactory, on account of some conflict m decisions 
with regard to the mam issue, viz. whether entnes m the 
pass book both to the debit and credit of a customer are 
finally bmding on the customer, particularly where the pass 
book has been written up and sent to him and he does not 
examme it or raise any objection over it 

Accordmg to Sir John Paget’s view, m his excellent 
book on the Law of Banking, *‘the proper function which 
the pass book ought to fulfil is to constitute a conclusive 
and unquestionable record of transactiODS between the 
banker and the customer, and it should be recognized as 
such After full opportumty of examination on the part of 
the customer, all entnes, at least to his debit, ou^t to be 
subsequently final, and not liable to be subsequently re- 
opened, at any rate to the detriment of the banker.” This 
IS of course what ought to be the law in the opimon of the 
learned author, but unfortunately, the trend of decisions in 
England is opposed, to that view, eg. m The KaptiigdLla 
Rubber Estates Ltd v. The National Bank of India Ltd, 
(1909) 2 KB 1010, it was laid down by Justice Bray, after 
carefully examining the judgment m Bank of England v. 
Vagltano, (1891) A.C 107, that ” the mere fact that a custo- 
mer of a bank takes his pass book out from the bank and 
returns it without obj'ection to any of the entnes contamed 
therem, being a pencil entry of the balance, does not amount 
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to a settlement of account as between him and the banker m 
respect of these entries.” 

» 

In one case where a bank manager credited a customer 
for £2,000 for the purpose of deceiving the auditor and then 
debited him again for the same amount, of whic^ the custo- 
mer knew nothing at the time, it was held when the customer 
attempted to claim the credit that he could not accept the 
oredit without also regardmg the debit. There was no cir- 
cumstance of makmg the entry and commumcation of mak- 
mg same 'to the customer nor of (Customer acting upon 
it, neither any alteration of the position of the customer 
IBntish and North European Bank Ltd v Lahstein, (1927) 
2 KB. 92] 

In another case, viz Holland v Manchester and 
Liverpool District Banking Co Ltd, (1909) 14 Com 
Cas 241, 25 TLR 386, where a customer who found on 
examination of his pass book that there was a balance to 
his credit of £70-17-9 and thereupon drew a cheque for 
£67-11-0 m favour of a creditor fiim The bank ducover- 
mg its own mistake dishonoured the cheque on presentation 
upon which the plaintiff sued them for damages and it was 
held lhat he was entitled to recover damages. Even the 
fact that the customer had placed ticks or marks against the 
entries would not bmd him to ffie effect that he had ack- 
nowledged the debits or the credits m the pass book 
IChatterton v London and County Bank, (1880) The MiUer, 
3rd Nov., p 394, (1891) Tvm^s, 21st Jany, p 3]. Here it 
was held &at the customer was not bound to examme his 
pass book and that such marks did not give llie inference 
that he had exammed and accepted them. Of course if the 
customer had actually acknowledged and signed the form 
agreeing to the accuracy of the entries he would be bound 
by it ' 

In India, m a Bombay case Mowji v National Bank of 
India, 2 Bom LR 1041, where the bank besides imtialhng 
the receipt of a cheque credited the amount m the pass 
book to the customer before actually collectmg same and the 
cheque was llien dishonoured, it was held lliat if the custo- 
mer, on the faith of the entry m the pass book alters his 
position, the entry bmds the banker, offierwise they aie 
only pnma facie against the bank and the bank is allowed 
to show that entries were made by mistake. 

Pass Book Entries in U.S.A. — Jn America, however, the 
position IS not the same and the New York Court of Appeal 
made up of six judges, m a case, Morgan v. United States 
Mortgages and Trust, (1913) 208 New York Reports 218, 
have decided that ”liie depositor who sends his pass book 
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to be vmtten up and receives it back with his paid cheques 
as vouchers, is bound to examine the pass book apd vouchers 
and to report to the bank vnthout unreasonable de^ any 
errors which may be discovered.” This judgm^t is based 
on the footing that this duly of the customer is “ dictated by 
ordinary busmess custom.” 

It is, however, doubtful whether such a custom could be 
successfully established either m England or m India. Mr 
Frederick Huth Jackson, at the annual meeting of Ihe Insti- 
tute of Bankers, England, in the year 1913, while comment- 
ing upon this decision, is reported to have said that m the 
case of a busmess firm which returns its pass book throi^h 
its bankers with various items ticked, the banker should be 
permitted to plead that this act of ticking and returning of 
the pass book should be treated as pnma facte evidence of 
the customer having exammed and passed as correct items 
in the pass book, but he agreed that &e same prmciple could 
not be apphed to private persons as distmguii^ed horn busi- 
nessmen It IS hkely that this busmess view may be 
accepted by the English Courts Until tihen the view taken 
by Bray, J., m The Kapitigalla Rubber Estates cited above, 
holds good. 

Entries in Customer’s Favour.— -In case of customers of 
the class who hve up to the last penny of their mcome and do 
not keep accounts, if the banker by an error credits him with 
an amount and the customer alters his position relymg on 
the accuracy of the pass book by-drawmg cheques the banker 
cannot subsequently debit him and thus recover the amount. 
On this question, there is an old case, viz. Skynng v. Green- 
wood, (1825) 4 B. & C. 281, decided by a very strong bench 
of judges which is good law even today, as the prmciple 
enunciated there has been confirmed in &e recent case of 
JioU V. Markham, (1923) 1 K.B. 504. 

In the former case Lord Chief Justice Abbot laid down 
the law and stated that ” every prudent man accommodates 
his mode of hvmg to what he supposes to be his mcome 
It therefore works a great prejudice to any man if, after 
havmg had credit given him m account for certam sums, and 
having been allowed to draw on his agent on the faith that 
those sums belonged to him, he may be called upon to pay 
them back.” In the second case also the ground on whidi 
the defendant was not called upon to repay the money which 
he had drawn out, was that ” tbe defendant had been led by 
the plamtifi’s conduct to beheve that he might treat the 
money as his own and m that belief had altered his position 
by spendmg it and, therefore, the plamtiffs were estopped 
from allegmg that it was paid under a mistake.” The 
16 
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principle is that the banker must beware lest he makes any 
representation to his customer that a certam amoimt is pro- 
perly and duly credited to him, because if the customer, 
rdying on the lepresentation and m good faith, alters his 
position, the representer would be estopped from gomg back 
upon it. Of course, m each of this class of cases, the custo- 
mer has to establish his hona fides before he is permitted to 
take advantage of the wrong entry. This is not easy to do 
m the case of a busmessman who keeps regular books of 
account and is thus eicpected to know his exact position 
The cases which have been decided along the hnes laid down 
above, were those m whidi the customers concerned had fixed ' 
mcome, who never kept accounts, viz mihtaiy officers 

It should also be noted that the pass book entries 'wiU not 
be bmdmg on the bank unless and imtil the same are com- 
mumcated to the customer [Bntisli and North European 
Bank v Zahstetn, (1927) 2 KB 93] It may be added here 
that many large banks through the mtroduction of mecha- 
mcal systems of book-keepmg are now usmg machined state- 
ments, whidi frequently caiiy with them a docket which the 
customer is requested to return with his signatuie acknowledg- 
ing tile accuiacy of the statements This is moie or less 
foUowmg the American system From the banker’s stand- 
point the advantage happens to be not only that he is able to 
economise labour m his office thiough the use of mechanized 
system of accountancy but that through obtammg a statement 
as to tne accuracy he protects his position against being 
called upon to pay for any error made by his staff Ihe 
customer’s advantage is that instead of having to constantly 
letuin his pass book to the banker to be written up, the 
statements given to him remam m his possession undistuibed 
and thus he is not mconvemenced as he was where the old- 
fashioned pass books weie issued durmg the period that they 
were sent to be written up It may be, however, mentioned 
that the customer is imder no legal obhgation to sign any 
acknowledgment of his account even though called upon by 
the bankers 

Entry in Bank’s Favour. — ^Wheie a banker on the other 
hand, makes an erroneous entry m his favour that will have 
to be rectified unless he proves that the account was settled 
as between himself and his customer, but then the question 
IS under what circumsTances will the account be considered 
as settled ’ As we have seen, the pass book by itself cannot 
be rehed on as a settled account K, theiefoie, the banker 
wants a settled account, the only course open to him is to 
get, if he can, a writing from ffie customer to that effect 
This IS now generally sought to be done by banks, by periodi- 
cally sendmg out letters annoimcmg the state of the balance 
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at the close of that period, to which there are annexed blank 
forms of acknowledgment as to the correctness of the account 
which the customer is requested to fill in, sign and return 
As we have seen the customer cannot be cdmpelled to sign 
such a statement. 


RIGHT OF INTEREST 

The General Rule. — Generally speaking, the xi^t to 
charge mterest is imphed by custom There is no right at 
Common Law to charge even simple mterest on an overdraft, 
but by custom and practice, the banker allows or charges 
mterest on six-monthly rests, and this custom, bemg acqiuesced 
in by the customer, is bmdmg upoir him [Gwyn v. Godby, 
4 Taunt 346 , Crosskill v Bowei, 32 £ J , Ch , 540]. Interest 
IS defined as a periodical payment of money at a specified 
rate, m consideration of the use of the money by the debtor 
as a loan. 

Interest by way of Damages. — Interest by way of 
damages is also allowed under certam circumstances, eg by 
the Interest Act of 1839, it is laid down to the effect that 
m case of a debt, or a sum certam due, according to any 
written instrument on a particular date, the Court may, at 
its discretion, allow mteiest on it at the usual current rate 
If the sum is payable otherwise than under a written instru- 
ment, the Court may allow mteiest, if after the sum is due, 
the creditor makes a demand m writmg, giving notice to the 
debtor that mterest will be claimed from the date of such 
demand to the date of payment 

Excessive Interest. — Before the passmg of the Usurious 
Loans Act, 1918, of India (foUowmg similar English enact- 
ments), ‘*&e Courts m India had practically no power to 
mterfere and reduce mterest m case excessive rate was pro- 
vided for on a loan or any other transaction” This natu- 
rally led to great hardship and decrees were frequently 
passed allowing claims for mteiest at absurd percentages 
The Usurious Loans Act, 1918, (Sec 3), however, provides 
that where — 

“m any suit to which this Act applies, whether heard 
ex parte or otherwise, the Court has reason to 
beheve — 

(a) that the mterest is'' excessive ; and 

(b) tiiat the transaction was, as between the parties 
thereto, substantially unfair, 

the Court may exercise all or any of the followmg poweis, 
namely, may — 
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(i) re-open the transaction, take an account between 
the parties, and relieve the debtor of all liability in 
respect of any excessive interest; 

(li) notwithstanding any agreement, purporting to dose 
previous dealings and to create a new obligation, re- 
open any accoimt already taken between them an<^ 
relieve ^e debtor of all liability in respect of any 
excessive interest, and if anything has been paid foi 
or allowed in account in respect of such liability, 
order the creditor to repay any sum whidi it con- 
siders to be repayable in respect thereof: 

(in) set aside either wholb*^ or m pait« or revise or alter 
any secmity given or agreemeni; made in reject of 
any loan, and) if the creditor has parted with the 
secm'ity, order him to indemnify the debtor in sudi 
manner and to such extent as it may deem just'* 

These powers will not of course aUow'^ a Court to re-open 
a transaction already dosed 

It wnll thus be seen that the Court can evmi on its own 
motion interfere in those cases where in its opinion the 
transaction is substantially unfair In considermg whether 
mterest is excessive, the Court is expected to take into con- 
sideration the lisk incurred as on the date of the loan from 
the creditor’s standpomt and for that purpose the pres^ce 
or absence of security, its value, financial condition of the 
debtor and the result of previous transactions (if any) of the 
debtor must be taken mto account. 

Interest after Death or Bankruptcy. — Interest keeps on 
lunnmg on current account, even after the death of the 
customer, until the dosmg of the accoimt, le. imtil the 
money is withdrawn. In case of overdrawm account, interest 
after death of the customer, can onlj* be charged as simple 
mterest [Prouincial Bank v O'Reillii (1890) 26 LJl. Ir. 313]. 

In case of bankiuptcs’’ the lelationship of banker and 
customer is broken and thus th^ fanner is unable to diarge 
mterest from the date of the receiiung order in England, and 
of adjudication order, in India. If, however, the customer is 
not actually a bankrupt, i e. no receivmg order or adjudica- 
tion order has been passed, but he has executed a d^d of 
arrangement for the benefit of his creditors, compound inteiv 
est wall keep on rmming The payment of interest on 
overdraft is entirely dejiendent upon the terms of the deed 
If bankruptcy follows, the clami for interest can only be 
made up to the date of 'the recmiong order. As mortgages 
far fixed sums carr 5 ' sunple interest by implication, unless 
compound mterest is proiaded for spedalb’^ in the instru- 
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ment, the banker should keep the account of such mortgages 
as separate and distmct from the current account of their 
customers 

Itight to Simple interest. — ^To sum up, the ri^t to com- 
poimd mterest is based generally on special agreement, or 
acquiescence, whereas the nght to simple mterest m absence 
of a specific agreement occurs m the following ‘cases * — 

(1) By usage of trade, (2) by way of damages as dis- 
cussed above, (3) on judgment debts at the usual percentage, 
VIZ. 4 per cent m England and 6 per cent m India, (4) by a 
Special Act or Statute, (5) through an express or imphed 
agreement, (6) against a principal debtor on money pdid by 
a surely, (7) on amount due on an award on a particular 
day when &e same is not paid, though specifically demanded, 
and (8) money obtamed and retained by fraud. 

In connection with mterest on overdrafts, it has been held 
that mere sending of a notice by a bank to one of its custo- 
mers that the mterest charged on overdrafts agamst secu- 
rities held has been raised, is not of itself suffiaent to render 
the customer liable to pay the enhanced rate The bank 
can only charge such hi^er mterest m case, after receiving 
this notice, the customer borrows more money from the 
bank (Gaddar Mai v. Tata Industrial Bank, 49 All 674). 

Garnishee Order. — ^A Garnishee Order is a very old 
English process of law, by which a judgment-creditor can get 
funds in the hands of a third party, bdongmg to the debtor, 
attached. In India this is provided for by Or 21, r 46 of the 
Code of Civil Procedure, 1908 The condition is that a debt 
to be attached must be actually due from the garnishee, 1 e. 
the jU(^ment-debtor’s debtor to the j'udgment-creditor. This 
does not mean that the debt should be due on the date on 
which the order is actually served, but if it is due and accru- 
ing, which means that if the period has begun to run and the 
present obligation exists, it can be attached To put it in 
the language of a Privy Council judgment, “ An existmg debt, 
though payable at a further date, may be attached ” [Syed 
Tufussool V. Raghunath, (1871) 14 MIA. 40, p. 50]. 

Thus, the balance of curr^t accciunts can be attached in 
the hands of the banker, belongmg to his customer. In case 
of fixed deposits, if the fixed deposit was for a fixed penod, 
it can be attached, because it is a present debt or obligation 
payable at a future date by the banker. If, however, the 
fibced deposit is placed with the banker on condition that it can 
be withdrawn by the customer, only on the customer giving 
the banker a specific notice, say that of a week, unless the 
notice has been given, it does not become a debt due and 
acchumg, and therefore it cannot be attached. After being 
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attached the hanker is of course Entitled to deduct from the 
balance at his customer’s credit, all debts and charges due 
to him at the date of the order, and for that purpose he 
can combine all current accounts. 

In one case judgment-debtors mstructed their banker to 
transfer their current account to another person to whom 
they owed ilothing and to dose their account. This trans- 
action was duly entered m the bdnk’s books but notice had 
not been given to the proposed transferee nor was the 
transfer accepted by him Meanwhile the Garnishee Order 
nm was served on the bank by the judgment-creditor, it 
was held that at the time of service of the Garmshee Order, 
the relation between the banker and customer still existed as 
far as the judgment-debtor and the bank were concerned and 
that the debt from the bank lo the judgment-debtor was 
still due and therefore the Garnishee Order ntsz would 
operate As to the instructions given by the judgment- 
debtor to the bank it was held that the same was still recover- 
able at the tune when the Garmshee Order mst was served 
on the bank and that the Garmshee Order m itself operated 
as revocation m law [Rekstvn v. Severe S G A. O K and 
the Bank for Russian Trade Ltd, (1943) 1 KB 47] 

Orders Nisi and Absolute. — ^Before making the order 
absolute, an order mst is made This order attaches the 
funds m the hands of the banker, or garmshee, but gives 
him an opportumty to appear in Court and show cause, if 
any, as to why the order should not be made absolute On 
the banker faihng to show sufficient cause, the order is made 
absolute As the garmshee order attaches only the amount 
due and accrumg on the day on which it is served, the banker 
may open a separate or new current account of his customer 
for moneys paid m by him afterwards on which the customer 
can draw cheques In a Bombay case, Bhagwandas KishoV' 
das V Abdul Hussein Mohammedali, 3 Bom. 49, , where A 
gave a cheque lo B for work done, but before the cheque 
was presented by B for payment, X who had obtamed a decree 
against B attached m A’s hands the amount due by him to B. 
Here it was held that A, having handed over the cheque to 
B, the payment was complete and there were therefore no 
funds m die hands of A, which could be attached. 

Where the garmshee demes the debt, the decree-holder 
may have a Receiver appomted, with full powers to sue the 
garmshee to recover the debt from him [Toolsa v Antone, 
(1887) 11 Bom 448] If, however, there is a cross debt due 
to die garmshee from the jud^ent-debtor at the date of the 
attachment, the garnishee is entided to attach it against the 
amount due by him [Tyahalk v. Athmaram, (1914) 38 
Bom 631]. 
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The judgment creditor can demand the money from the 
garmshee only when the order ntsi is made absolute and 
until such tune as the order is not absolute llie garnishee 
should not make the payment Only payment after the order 
has been made absolute will effectively discharge the\ganu> 
shee Therefore, the banker on whom a garnishee order 
nm has been passed must not pay over the funds of his 
customer (i.e fte judgment-debtor) imtil the order is made 
absolute. 

The Enghsh authority in connection with a “ debt owing ” 
IS m Glegg v. Browley, (1912) 2 KB. 474, which means a debt 
on which the creditor could have immediately and effectively 
sued. In case of defimtion of ** debt accruing due ”, Lmlay, 
L J , m Wehh v Stenton, 11 Q B D 518, has laid down that 
“an accruing debt is a debt not yet actually payable, but a 
debt which is represeiited by an existing obhgation ” 

In a case where a jomt account was opened between 
husband and wife on which each could draw singly by 
cheques and a garnishee order was issued by the husband’s 
judgment-creditor, it was held that it could not attach as the 
account was a jomt account and there was nothing to show 
that it was only the husband’s account [Hirschom v. Evans 
(Barkley’s Bank, Ltd, Garnishee), (1938) W.N. 289: 
(1938) 2 KB. 801] In another case it was held that money 
paid m after the service of garmshee order ’was not attached 
and thus the bank was not bound to hand it over [Heppen- 
stall v. Jackson (Barkley’s Bank, Ltd., Garmshee), (1939) 
1KB 585] 

* 

Form of Garnishee Order. — ^When the garnishee order is 
served and the banker finds that the balance at the credit of 
his customer is much larger than that warranted by the 
judgment, on tHb footmg of which th| order has been served, 
the question firequently arises whether he should allow the 
customer to draw against the excess, over the garnished 
amount. The answer is that it is very nsky for the banker 
to take such a course because the garmshee order attadies 
the whole balance due or accrumg, to the credit of the custo- 
mer. The garmshee order is usually made out m the follow- 
ing form ' 
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GARNISHEE ORDER 

Upon heanng Mr . as Solicitor for tiie abovcs 

named Judgment Creditor, and upon readmg the affidavit of the 
said filed the . day of 

. . 19 

t 

It IS ordered tliat all debts omng or accrumg due from the 
above-named Garnishee to the above-named Judgment Debtor be 
attached to answer a judgment recovered agamst the said Judg- 
ment Debtor by the above-named Judgment Creditor m the High 
Court of Justice, on the , day of 19 

for the sum of £ debt and costs on which Judgment 

the said sum of remains due and impaid 

And it IS further ordered that the said Ganiidiee attend the 
Distnct Registrar in chambers, at the County Court offices 

on day, the day of 

19 at o'clock m the . 

noon, on an appbcation by the said Judgment Creditor that the 
said Garnishee pay the debt due from to tiie said 

Judgment Debtor or so much thereof as may be sufficient to satisfy 
the Judgment 

r 

Dated thts day of ig 

, ' DISTRICT REGISTRAR 



CHAPTER DC 

STAMP LAW 

We shall here briefly deal with some of the most im- 
portant of the documents with which the Banker has to deal, 
such as cheques, promissory notes, bills of exchange, deposit 
receipts, rforeign bills, ordinary receipts, etc As to stamp 
duty it is w^ to remember that the Stamp Acts, both 
English and Indian, have divided documents for the purpose 
of being stamped mto two divisions, viz (1) those on which 
adhesive stamps are permitted, and (2) those on which im- 
pressed stamps only are allowed. 

The Adhesive Stamps. — The documrats on which 
adhesive stamps are allowed are: — 

(1) Instruments diargeable with the duty of two annas, 
one anna or half an anna m India, or one penny or 
half-penny m England 

(2) BiUs of exchange and promissory notes, drawn or 
made out of the Umted Kingdom 

exchange, cheques and promissory notes drawn or 
made out of the Umted kmgdom. 

(3) In Indian law, entry as an advocate, vakil or 
attorney on the roll of a High Court. 

(4) Notan^ Acts 

(5) Transfers by endorsements of shares m any incor- 
porated company or other body corporate 

In all cases, the adhesive stamp should be immediately 
cancelled by the person who affixes it, so that it cannot be 
used agam In case it is not so cancelled, the document shall 
be treated as an imstamped document The same rule 
apphes to hundts bearing adhesive stamps (Dayaram Suraj- 
mal V. Chandulal Dayahhai, 27 Bran. LR. 1118). The 
cancellation of these stamps may be effected by writmg 
across them the person’s name or mitials, or that of his film 
with the true date of his so wntmg, or m any other effectual 
m ann er In case of a bill, cheque or note, drawn out of 
British India, or the Umted Kmgdom, the first holder, before 
he presents it for acceptance or payment, or endorses or 
transfers or otherwise negotiates it, must affix the proper 
stamp and cancel it, unless the said bill or note was ^eady 
so stamped with an adhesive stamp and effectually cancelled. 
If the adhesive stamp, so affixed by a prior holder, was not 
effectively cancelled, any person m whose hands the docu- 
ment comes hona fide, shall be competent to cancel the stamp, 
as if he were the person by whom it was affixed. As soon 
as he does so, the bill shall be deemed duly stamped For 
the purpose of ascertaining whether a bill of exdliange, or 
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promissorjT note is a foreign. Lill, the hdlder should 'satistj* 
himself that it purports to be so drawn or made out arn^ ^ 
it is so made out he would be quite justified in Taln-pg for 
granted that it was a fordgn bill, although on the fece of it. 
it may have been made within Eriti^ India or the United 
Kingdom. 

BILLS OF EXCHANGE PKOl^IISSOBY NOTES 
AND CHEQUES 

“ A Bill of Exchange '* for the purpose of the Stamp Act 
has been defined by the Indian Stamp Act as follows^ — 
“'A Bill of Exchange* means a bill of exchange as 
defined by the Negotiable Instruments Acu ISSl. and indudes . 
also a hundij and any oiher document entitling or purport- 
ing to entitle any person, whether named therein or not, to 
payment by any o^er person of, or to draw i^on any o&er 
person for. any sum of money.*’ For the purpose of the 
Stamp Act, hundis are bills of exchange written in an oriental 
language. 

“ ^ Bills of Exchange payable on demand ’ include — 

(a) an order for ^e payment of any sum of money by 
a biU of exchange ot promissory note, or for tike 
delive^ of any bill of exchange or promissoiy note 
in sati^ction of any sum of money, or for the pay- 
ment of any sum of money out of any particular 
fund which may or may not be available, or upon 
any condition or contingency which may or may not 
be performed or happen; 

(h) an order for the payment of any sum of money 
weeklj', monthly, or at any other slated periods ; and 
(c) a letter of crefit, that is to saj', any instrument by 
which one person authorizes another to give crediJ 
to the person in whose fevour it is drawn.’’ 

The English Act — According to the English Act. "xhe 
epresaon ‘bill of exchange’ indudes draft, order, cheque 
and letter of credit and any document or writing (except a 
bank note) entitling or purporting to entitle any person, 
whether named therein or not to payment by any other 
person of, or to draw upon any other person for any sum of 
mone3': and the expression ^bill of exchange pa^'able on 
demand’ indudes — , 

(a) An order for the payment of anj* sum of money by 
a bill of exchange or promissory note, or for the 
delivery of any biU of exchange or promissory note 
in sati^ction of any sunKof mon^, or for the - 
ment of any sum of money out of any particular 
fund which maj* or may not be p^oimed or 
happen; and 
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(b) An order for the payment of any sum of money 
weekly, monthly, or at any other stated period, and 
also to order for the payment by any person at any 
tune after the date thereof of any s um of money, and 
seitt or delivered by die person making the same to 
the person by whom the payment is to be made, and 
not to the person to whom the payment is to be 
made, or to any person on his belrnlf ” 

Non-Mercantile Bills. — ^The words “and any other docu- 
ment ” occur (1) m the Indian Stamp Act, Section 2 (2) , as 
wdl as (2) m the English Stamp Act, Section 32, the result 
of which IS that documents which are not stnctly speakmg 
bills of exchange under either of the Acts are also mcluded 
Such documents are m common parlance called “ non- 
mercantile biUs ” Thus an order to pay out of a particular 
fund is not an unconditional order, and therefore not widim 
the definition of the Negotiable Instruments Act of 1881 or 
the English Bills of Exchange Act of 1882, but for the pm'pose 
of the Stamp Act, it would be mcluded m the defimtion as 
given m that Act The duty on these documents is charged 
ad valorem, le according to value for which both the Acts 
lay down a scale 

English Scale of Duties. — The spale of duties accordmg to 
tl^e En^sh Stamp Act is as follows 

' ' BILL OF EXCHANGE 


Fajable on demand or at sight, or on preaentahon (or within three 
^ye after date or sight) 

Of ahj other kind whatsoever (except a Bank Note) and PROMIS- 
SORY NOTE of any kind whatsoever (except a Bank Note)— 
drawn or expressed to be payable, or actually paid oi indorsed, 
or in any manner negotiated in the United Kingdom 
Where the amoont or value of the money for which the bill or note 
IS drawn or made does not exceed £ 10 
Exceeds £ 10 and does not exceed £ 25 

» 26 „ „ „ M 

,1 60 „ „ „ 76 . 

» 76 „ „ .,100 

For every £100 and also for any fractional part of £100 of each 
amount or value , 

By the Finance Act, 1899 (Section 10), the duty on a Bill of Exchange 
diawn and expressed to be payable out of the United Eingdom, 
when aotually paid or eador«ed 01 in any manner ne^tiated in 
the United Eingdom, shall, where the amount for which the bill is 
' drawn, exceeds £60 and does not exceed £100 
Exceed £100 for every £100, and also for any hoctional part of 
£100 



Indian S<^e of Dufies. — ^The scale of duties accordmg to 
iihe Indian Stamp Act is as follows . — 
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Bill of Exchange as defined by Section x(iz) and (3), not being 
a Bond, bank-note, or cniiency note 

(a] Wbeie payable on demand Nti 

Note — Under Act of 1927 the duly of one anna was aboli^ed irom 
ist July 1927 0 




If drawn in 

If drawn in 


If drawn 

set of two, 

set of three. 


singly 

for each part 

for each part 



of the set 

of the set 


(b) Where payable otherwise than 
00 demand, bob not more 
than one year after date or 
eight 

If the amount of the bill or note 
does not exceed Bs 200 
If it exceeds Bs 200 and does not 


Bs. a. p 


0 3 0 


Ba a. p 


0 2 0 


Bs a. p 


0 10 



exceed Bs 

400 

0 

6 

0 

Do 

400 

do 

600 

0 

9 

u 

Do 

600 

do 

800 

0 

12 

0 

Do 

800 

do 

1.000 

0 

15 

0 

Do 

« 1.000 

do 

1.200 

1 

2 

0 

Da 

1.200 

do 

1,600 

1 

8 

0 

Do 

1,600 

do 

2,500 

2 

4 

0 

Do 

2,500 

do 

5.000 

4 

8 

0 

Do 

5,000 

do 

7.500 

6 

12 

0 

Do 

7,500 

do 

10,000 ! 

9 

0 

0 

Do 

10,000 

do 

15,000 i 

13 

8 

0 

Do 

15,000 

do 

20,000 

18 


0 

Do 

20,000 

do 

25,000 

22 

8 

0 

Do 

25,600 

do 

30000 

27 

0 

0 


and for every additional Bs 10,000 or , 
part thereof m excess of Ba 30,000 19 0 0 


0 3 0 
0 5 0 
0 6 0 
0 8 0 
0 0 0 
0 12 0 
12 0 

2 4 0 

3 6 0 

4 8 0 
6 12 0 
9 0 0 

11 4 0 
13 8 0 

4 8 0 


0 2 0 
0 3 0 
0 4 0 
0 5 0 
0 6 0 
0 8 0 
0 12 0 
18 0 

2 4 0 

3 0 0 

4 8 0 
6 0 0 
7 8 0 
9 0 0 

3 0 0 


(e) Where payable at more than one year 
after date or sight 


the same duty as a Bond 
(No 15} for the same amount 


EXEMPTED DOCUMENTS 

The following documents will not require stamps — 

(i) Bill or note issued by the Bank of Eng^nd or the Bank of 
Irelemd 

(2} A draft or order drawn by one banker m tbe Umted Kingdom 
to another banker in the United Kingdom, or one banker m 
British India to another banker in British India, which is not 
payable to bearer or to ordm:. but mainly used for the purpose 
of setthng or clearmg any account between such bankers 

(3) A letter wntten by one banker m the Umted Kingdom to 
another banker m the United Kmgdom or one banker m Bntish 
Bidia to another banker m Bntisb India, directmg the other 
banker to pay any sum of money Here this letter should not 
be sent to be delivered to the person to whom the pa3rnient is 
to be made 

(4) A letter of credit granted m the Umted Kmgdom authorizing 
drafts to be drawn out of the United Kingdom, payable m the 
United Kmgdom 

(5) Any instrument executed by or on bdialf of, or m fevour of 
the Government of India m cases where but for this exemption, 
the Government will be liable to pay the duty chargeable m 
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, respect of such mstrument Under this regulation, all drafts, 
che^es, drawn by the Accountant-General or receipts given 
by Governinent Uepartinents, would be exempted from stamp 

(6) In case of local authorities, raismg a loan under the Local 
Authonties Loan Act, 1879 (India) or of any other law for the 
time bemg m force, by issue of bonds, debentures, or other 
secunties, shall pay m respect of such loan the duty of one per 
cent on the total amount of bonds, debentures, or other securi- 
ties issued, and such secunties shall not be r.TiargitaMA mth any 
further duty on renewal, consohdation, sub-division or other- 
wise 

(7) The receipt given for money deposited m any bank or with any 
banker, to be accounted for and expressed to be received of 
the person to whom the same is to be accounted for In Tnrtu 
one anna stamp is required 

(8) An acknowledgment, by a banker m his customer's pass book, 
of money receipt from his customer 

(9) A mere endorsement by a banker m his register sanctionmg a 
loan on terms difterent from the application 

(10) A demand draft drawn or issued by one office of a bank upon 
another of the same bank (Jn re Imperxal Bank of India, 56 
Cal 233) 

GENERAL RULES APPLYING TO BILLS 

In India, a biU of exchange may also be written on a 
huTidt paper, that is, a stamp paper bearing the word 
“hundi" Both m England and m India, promissory notes 
and biUs of exchange, otherwise than on demand, must be 
stamped at or before &e time of execution In English law, 
there is one exception, viz that if by some error, such a bill 
or promissory note is written on impressed stamp paper of 
sufficient amount, but of improper denomination, Ihe same 
may be stamped with a proper stamp, on payment of the duty 
and a penalty of 40s if the bill or note be not then payable 
according to its tenor or of ten pounds, if the same be so pay- 
able [Section 37(1), Stamp Act, 1891] Of course, even 
though a biU or note is defective and madmissible in evi- 
dence m a Court, because it is msufSciently stamped, the 
holder may still sue on it on the original consideration if he 
had taken the bill as a convanent medium of givmg tune 
and not m full and final settlement {Krtshnaji v Rajmal, 2 
Bom LR 25) A biU of exchange duly accepted, if not met 
on due date, and the tune of Ihe bill is extended by the 
drawer and re-accepted by the drawee, such altered biU is 
a second instrument and must be stamx>ed afresh (Ititemo- 
tiorud Banking Corporation v Pestonji, 27 Bom LR 31). It 
should 'also' be remembered that a document m order to be 
sflid to be stamped under the Stamp Act of 1899, should not 
only be stamped with a stamp of the requisite value, but also 
in the r^aTinpr prescribed by law (Motilal v Jagmohandas, G 
Bom L R 699) On this pnnciple a demand promissory note 
stamped by four stamps of a quarter-anna each was declared 
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as not duly stamped (Venkataraman v. ShankaranartAiaii, 19 
Bom LR 862). 

Stamping Bills in a Set — In Indian law, the Stamp Act 
provides for jluty payable in case of foreign bills separately 
for (1) bills drawn singly, (2) those drawn m sets of two, and 
(3) those drawn m sets of three In case of a person wron^y 
puiportmg to draw or execute a biU of exchange, in a set 
of two or more, does not so draw the requisite number, he is 
punishable widi a fine which may extend to Rs 1,000. 
Accordmg to English law. Section 39 of the Stamp Act of 
1891, lays down “when a bill of exchange is drawn in a set 
accoidmg to the custom of merchants, and one of the set is 
duly stamped, the other or others of the set shall, unTpcg 
issued or m some manner negotiated apart from tiie stamped 
bill, be exempt fiom duty, and upon proof of the loss or 
destruction of a duly stamped bill forming one of a set, any 
other bill of the set whidi has not been issued or m any 
mannei negotiated apart from the lost or destroyed bill may, 
although unstamped, be admitted in evidence to prove the 
contents of the lost or destros^ed bill ” 

If an instrument is in such form as to fall under twm cate- 
gories of stamp duty (eg an instrument which mi^t be' 
regarded as ei&er a promissory note or a marketable secu- 
rity), the general rule is that it must bear the higher duty, 
but Section 8 of the Finance Act, 1897, provides fiiat “ where 
under the poiver conferred by any Act any county council 
or municipal corporation issues bills repayable not later than 
twelve months from their date, those bills sbal^ notwith- 
standing that b5»^ the same or any other Act they are charged 
or secured on anj^ property, fund, or rate and &at the statu- 
tory charge is referred to m the biUs, be treated for the pur- 
poses of the Stamp Act, 1891, and the Acts amending that 
Act as promissory notes and not as marketable securities ” 

Admissibility in Eiddeuce. — A document which is not 
properly stamped ■will not be admitted in evidence in a suit 
brought to lecover money on it In one appeal case, viz Bala 
RagHu Dhanwade v Bhiku Genu Jamhale^ 25 Bom. LR 450, 
it was held tliat when once the improperty stamped docu- 
ment was admitted m evidence and a decree passed on it, it 
cannot be challenged in appeal on the ground of want of 
pioper stamp This prmciple was laid doum much earher in 
I^ishnaji v» Ravnal, 2 Bom LR 25, where it was held that 
the holder of a bill or note which is defective and inadmis- 
sible in evidence for v^t of stamp, maj* still sue on the con- 
sideiation the peison to whom he gave it. though he cannot 
use the bill m support of his sxut Agam, a promissoiy note 
which is not made payable to bearer or order and is attested 
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is to be stamped as a bond (R. D. Sethna v. Mtrza Mohamed 
Shtrazi, 9 Bom LR 1034). A hundi on which a one-anna 
stamp was a£5xed as the proper stamp, but was not canceled 
at the time of execution, was not stamped and subsequent 
cancdlation of the stamp did not cure tibe defect (Dayaram 
V. Chandulcd, 27 Bom LR 1118). 

A Bill of Lading. — A bill of lading (mduding a through 
biU of lading, but not a mate’s receipt) requires stamp as 
follows : — 

India . . 4 annaB 

Bombay and Punjab ... 8 „ 

Bengal, Madras, Assam and UP 6 » 

The duty according to Bnghsh Law is 6 d 
Where a bill of lading is drawn in parts each one of the 
set must bear the proper stamp therefor 

Marine hasurance Policy. — The duty accordmg to Indian 
law • — 



(1) In case of Voyage Poboy — 

(«) Where die premium of oonsideration 
does not exceed the rate of two annas 
or one*eighth per centum of the amount 

insured by the policy One anna Half-an-anna 

(n) in any othei case, in respect of every full 
sum of one thousand five hundred rupees 
and also any fiaotional port of one 
thousand five bundled rupees insured by 

the policy One anna Half nn-anna 

(2) For Time Policy < 1 

( 1 ) in respect of every full sum of one 

thousand rupees and also any fractional 
pait of one thousand rupees insured by 
* the policy— 

wheie the insurance shall "be made for 

any time not exceeding six months Two annas 'One anna 

(»} Where the insurance shall be made for 
any time exceeding six months and not 

exceeding twelve months . . Four annas Two annas 


Under Enghsh law, the Pohcy of Sea Insurance has to be 
stamped before it is executed. It is not so m India where ill 
case of failure to stamp, the document can be stamped after 
paying the reqiusite penalty {Titcamjt Damji and Co v Vtrjtf 
24 Bom L R 820) . 

The scale according to Eughsh law is as follows — 

a d 

Where the premium does not exceed 2 t 6d. per cent ... 0 1 

Where ^e premium exceeds 2« 6d for any voyage 

Where the sum insured does not exceed £250 . 0 3 
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Exceeds £2S0 but does not exceed £501) 

a 

d 

... 0 

6 

„ £600 „ „ £760 

0 

9 

„ £750 „ £1,000 

1 

0 

„ £1,000 for every £600 or part of £600 

0 

6 


Time — 

Where the lasurance is made for anj time ■ 

(1) Not exoeodiDff ax months, three times the amonnt which 
would be x>ayable if the insuranoe were made upon a voyage. 

(2) Exceeding six months and not exceeding twelve months, ax 
times the amount which would be payable if the insurance 
were made upon a voyage 

Containing continuation clause, an additional duty of 0 6 
Penalty for fraud or evoaon, £100 

LETTERS OF CREDIT 

This means any instrument by which one person authoiises another to gi\e 
01 edit to the person in whose favour it is drawn Two anna^ Adhesive stamp 

CONTRACT OF GUARANTEE 

This IS to be stamped as an agreement with the same duty as applying to an 
agreement. 


MORTGAGE DEED 
Duty according to Indian law — 

Mortgage Deed not being an Agreement Relating to Depoat of Title 
Deeds, Pawn or Pledge, Bottomry Bond, Mortgage of a Crop, Respondentia 
Bond or Seounty Bond— 

r The same duty os a Con 
j veynncB for a oonadera- 
tion equal to the amount 
[ eeoured by such deed. 

^ The same duty os a Bond 
for the amount secured by 
such deed (All provinces 
y except Madroa] 

1 Madras same duty as a 
I Bottomry Bond for amonnt 
secured. 


(a) When possession of the property or any 
part of the property comprised in such 
deed is given by the mortgagor oi 
agreed to be given 


(h) When possession is not given or agreed 
to be given as aforesaid. 


Explamlim —A mortgagor who gives 
to the mortgagee a power of-«ttomey to 
collect rents or a lease of the property 
mortgaged or part thereof, is deemed to 
give possesaon within the meaning of 
this aitiole 

(e) When a collateral or auxihary or addi- 
tional or substituted seounty, or by way 
of farther assurance for the above-men- 
tioned put pose where the pnncipal or 
pnmary security is duly stamped 


for every sum 

Ra 1.000 


seoured not oxceeding 


and for every Bs, 1,000 or part thereof in 
excess of Ba 1,000 


/ India, 
Bombay, 
Madras, 
Assam, 
twelva 
India, 
Bombay, 
Bengal, 
Assam, 
twelva 


One Rupee, 
Rupee one , 
Bengal, Punjab, 
U P., Annas 

One Rupee , 
Rupee one , 
hindras, Punjab, 
U. P , Annas 
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Emnfima 

(1) Insixameate exeoatad bj i/ha persona 
inking ad7ancea ander the Land Improre 
meni> Loans Aot^ 1883, or the Agncidiia- 
risia’ Loans Aob, 1884, or by their 
snrebes as secorifey for iiie payment of 
sndh advances. 

(2) Letter of hypothecation accompanying 
a bill of exohapge. 


The duly according to English law is as follows : — 

Mortaa/^, Boai, DAentwn, OoKiumt (escept a marketable security 
oihermse speoially ohai^^ with doty), and WamaK of AUomt^, to oonfsss and 
enter up jndgmenh 


(1) Being the only or pnnoipal or pnmaiy security (other than an eqnitable 
mortgage) for 


The payment or repayment of money not exoeediog £10 


s 

0 


£10 and not exceeding 

£25 

••• 

... 0 

8 

£25 

2f 

If 

£50 


.. 1 

3 

£50 

tt 

99 

£100 , 

e 

.. 2 

6 

£100 

If 

99 

£160 

see 

3 

9 

£160 

91 

99 

£200 


6 

0 

£200 

If 

11 

£250 


.. 6 

3 

£250 

fl 

If 

£300 

aa 

... 7 

6 


Exceeding XSOO— 

For eveiy £100 and also for any fractional part of £100, 
of snoh amount secured . . ... 


2 6 


(2) Bemg a collateral, or auxiliary, or additional, or subsbtnted 
seonncy (other than an equitable morigage), or by vay of further 
assurance for the abore'mentioned purpose irheie the pnnoipal 
or pnmary secnnty is duly stamped : 

For every £100, and also for any fractional part of £100 of the 
amount secured (maxunum lOs ) . .,06 

(3) Being an equitable mortgage for every £100 and any fractional 

part of £100 of the amount secnred .. .. .10 

* * 

(4) Transfer, Assignment^ Disposition or Assignation of any 
mortgage, bond, debenture, or covenant (except a marketable 
secuniy}, or of any money or stock seoured by any such instru* 
ment^ or by any rranant of attorney to enter up judgment, or 
by any judgment 

I 

For every £100, and also for any fractional part of £100 of the 
amount fransferred, assigned or disposed, exclusive of mterest, 
vrhioh IS not in arrear . . . 0 6 

And also where any further money is added to The same duty as a 

the mon^ already seoured. principal security for 

such further money. 

t d, 

(6) Reconveyance, Release Dischaige, Sunender, Besnrrender, 
Warrant to Vacate, or Renunciation of any such security as 
aforesaid, or of the benefit thereof, or of we money i^reby 
secured 

For every £100, and also for any fractional pnib of £100 of the 
total amount 01 value of the money at any time secured .,0 6 
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DUTY ON A CONVEYANCE 


Descnption 


Proper Stamp Duty 


Where the amomit or value of the consi- 
deration for conveyance as set forth 
therein does not exceed Rs 50 

Where it exceeds — 

Rs. 50 but does not exceed R& 100 . 


100 

tf 

» 

„ 200 .. 

200 

II 

19 

„ 300 . 

\ 

300 

99 

ft 

o 

o 

400 

If 

91 

„ 500 

600 

99 

91 

,1 600 ... 

600 

19 

11 

700 

700 

II 

91 

„ 800 

800 

II 

91 

„ 900 «• 

900 

99 

91 

„ 1,000 . 


India Bombay, C.P. and U.P., 
Eight annas; Bengal, Punjab 
Madras, Bihar, Twelve annaa 

India • Bombay, C P. and U. P , 
One mpee , Bengal, Pnnjab, 
Madras, Bihar, One mpee and 
eight annasL 

India Bombay, 0 P and U P, 
Two mpees, Bengal, Madras, 
Pnnjab, Bihar, Three mpees, 
Burma, Two mpees & eight 
annaa. 

India, Rnpees three , U P , Three 
mpees and four annas , Bombay, 
0 P, Bengal, Madras^ Punjab, 
Assam, Fonr rnpees and^eight 
Annas. 

India, Pour mpees, U P, Rnpees 
fonr and ei^t annas, Bombay, 
C P, Bengal, Madra^ Pnnjab, 
Assam, Six mpees 

India, Five rnpees. 17 P., Five 
mpees and twelve annas. Bom- 
bay, C P., Bengal, Madras, Fnn- 
jab, Assam, Seven mpees and 
eight annas. 

India Six mpees. U P, Bombay, 
OF, Bengal, Madras, Punjab, 
Assam, Nine rnpees. 

India, Seven mpees U. P., Bombay, 


SfiTiT^ rU till - 


Assam, Ten mpees and eight 
annas. 

India, Eight mpees. U F- Bombay, 


and for every Rs. 600 or part thereof in 
excess of B& 1,000 . . 




Assam, Twelve rnpeea 
India, Nine rapeea U. P , Bombay, 


Lr jr, j>engai, juaius:^ iuuj**-, 
Assam, Thirteen rnpees and eight 
annas. 

India, Ten mpees IT P , Bombay, 


MrTirriV»i±jL 


Assam, Fifteen Rupees. 

India, Fivernpeea IT P., Bombay, 


Assam, Seven mpees and eight 
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DesonptiOD Proper Stamp Doty 


Bombay Qdes and Urban Areas : 

Where it exceeds — 

Ba. 200 bat does not exceed Ba 300 City of Bombay, Ten rupees. Cities 

of Abmedanad, Poona and any 
other city notified, Seren rapees 
and eight annas Other urban 
area notified, Four rupees and 
eight annaSL 

„ 300 „ „ „ 400 City of Bombay, Fourteen rupees. 

(hties of Ahmedabad, Poona and 
any other city notified, Ten rupees 
and eight anna& Other urban 
area notified, Six rnpeesL 

„ 400 „ „ II 500 City of Bombay, Eighteen rnpeea 

Cities of Ahmedal»d, Poona and 
any other city notified, Thirteen 
rupees and eight aana& Other 
urban area notified. Seven rupees 
and eight annas. 

„ 500 „ II II 600 City of Bombay, Twenfy-trrornpeesL 

Cities of Ahmedabad, Poona and 
any other city notified, Sixteen 
, rupees and eight anna? Other 

urban area nomed, Nine rupees. 

„ 800 „ „ ,1 700 City of Bombay, Tu’entj'Six rupeea 

Cities of Ahmedabad, Poona and 
any other city notifi^, Xmeteen 
• rupees and eight annaa Other 

urban area notified. Ten rupees 
and eight ann8& 

II 700 „ „ I, 800 City of Bombay, Thirty rupees. 

Cities of Ahmedabad, Poona and 
any other city notified, Tirenty- 
two rapees and eight annas. 
Other n^n area noh&d, Tirelre 
rnpeea 

I, 800 „ „ „ 900 . City of Bombay, Thirty-four rupees. 

(hties of Ahmedabad, Poona and 
any other city notified, GVenty- 
firernpeesand eight annas. Other 
urban area notified, Thirteen 

Art. 23— rupees and eight annosL 

Where it exceeds— 

Ka 900 but does not exceed Bs. 1,000 City of Bombay, Thirty-eight rupees 

Cihes of Ahmedabad, Poona and 
any other city notified, Tirenty- 
eight rufiees and eight annas. 
Other urban area notified, Fifteen 
rupees 

and for every Bs 500 or part thereof in 

excess of Bs. 1,000 . ' . City of Bombay, Turenty rupees 

Gitisi of Ahmedabad, Poona and 
any other cur notified, Fifteen 
I rupees. Other urban area notified, 
! Ten rupees. 
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SECmUTy BOIJD 

When exeoated by way of soounty 
to acconot for money received or for 
tihe due eTOouiaon of an office or exe* 
outod for aureby to secure due per- 
fonnanoe of a coutraot. 


(a) When the amount eeoaied does | Same duty as a Bond for the amount 

not exceed B& 1,000 \ secured. 


(b) In any other case 


••• 


India, Five Rupees, Bombay and 
J Bengal, Rupees Ten Cl P., Madras, 
'i Berar, Bihar, Burma, Punjab, and 
^ U. P., Rupees Seven and annas eight. 


DEBENTURE 


(Whether mortgage debenture or 
not) being a marketable security 
traneffiranie — 

c 


(“) 


by endorsement or by separate 
inrtrument of transfer 




India Same duty as a Bond. 
Bengal, Madras and Panjab—same 
duty as a Bottomry Bond, 


(6) by delivery 


India Same duty as Conveyance 
for consideration equal to face value 

The City of Bombay, the Cities of 
Ahmedabad, Poona and any other city 
notified, other urban area notified-^ 
The same daty as was leviable on a 
Oonveynnce (ifo. 23) before the passing 
of toe Bombay Fiuance Act, 1032, for 
a consideration equal to toe face 
amount of the debenturei 

U. P— Where toe foce emounb of 
toe debenture does not exceed Ba 
100 ’ One rupee four auuas Where 
it exceeds Rs 100 bnt does not exceed 
^ 200 Two rupees and eight annas 
Where it exceeds Bs 200 toe same 
duty as a Couveyauce (No 23) for a 
ooDBideratioa equal to the face amount 
^ of toe debenture. 


A debenture issued b7 an Incorpo- 
rated Company or Corporation in 
terms of a registered milage deed 
duly stamped for full valuoi whereby 
the body borrowing makes over wholly 
or in part their property to'trostem 
for toe benefit <n debenture holders, 
provided that the debentures so issued 
ate expressed to be issued in terms of 
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BONDS 

Not bemg Debenture Bonds 



Daacription 


Proper Stamp Dntj 


Where the amount or value secured does 
not exceed Rs^lO 

Where it exceeds — 

RSi 10 hut does not exceed Rai 50 

II 60 „ II II 100 . 

II 100 II II II 200 


200 

II 

II 

„ 300 
\ 

300 

II 

11 

1, 400 

400 

II 

II 

„ 500 

500 

II 

If 

„ 600 . 

■ 

600 

« 

99 

11 

„ 700 . 

700 

II 

91 

„ 800 .. 

800 

II 

II 

„ 900 . 

900 

II 

t< 

„ 1,000 


and for ereiy Ra 500 or parf thereof 
in excess of Ba 1,000 


Two annas. 

Fonr annaa 

India, Eight annas, Bihar, Ten 
annas. 

India. Bombay, G P, Bengal, 
Punjab, Assam, U. P , Bihar, One 
mpea Madras and iSurma, One 
rupee and four annas. 

India, One rupee and eight annaa 
Bihar, Burma and Bombay, Two 
rupees and fonr annas ; Bengal, 
Madras, Punjab, Assam, One 
rupee and fourteen annas ; U. P , 
One rupee and ten annas. 

India, Two rupees. Bihar, Burma, 
Bengal & Bombay, Three rupees, 
n. P , Two mpees and four annas. 
G. P, Madras, Punjab^ Betar, 
Two rupees and eight annaa 

India, Two mpees and eight annaa 
Bombay, Three rupees and Twelve 
annaa 

India Three rnpeea Bengal, Madras, 
Punjab, Bombay, G P. and Assam, 
Four mpees and eight annas. 

India, Three mpees and eight annas, 
U. P I Bombay, G P., Bengal, 
Madr^ Punjab, Assam, Five 
rupees and four annas 

India, Fonr rupees ; 17 P. Bom^v, 
G. P, Bengal, Madras, Pnnjal^ 
Assam, Six rupees 

India, Four mpees and eight annas : 
tJ. P, Bombay, G. P., Benpl 
Madras, Punjab, 'Assam, Six 
rupees and Twelve annaa 

India, Five rupees, U. P., Bombay, 
C. P, Bengal, Madias^ Punjab, 
Assam, Seven rupees and eight 
annas. 

IndS, Two rupees and eight annas , 
U. P , Bombay, G R Bengal, 
hladras, Punjab^ Assam, Three 
mpees and twelve annaa 
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SECURITY BOND 

Whon oTCcutod hy way of «:Qcurttj 
to account for money rocoiml or for 
tho duo oxocntion of nn oflicooroxo* 
outod for •Jurety to «oruro duo per* 
fonnnnco of n contract. 


{«) When tlio amount secured does f Rnmediilr ns n Bond for tlio amount 
not exceed R>^ 1,000 ( •icciirerL 


({*] In nn} other cose ... 


r India, Fite *ltu|)<}CH. Bonilnv and 
I Ri'njjiil, tta[>oe>t Ton. C 1 *., Mndra", 
: Rmr, Uihnr, Burma, Punjab, and 
^ U. P, Rui)ee<«Sotonnnd nnnns oighN 


DEBENTURE 


(Whot)ior mortpi^o delMnliire or 
not) Iwinj; n marketable Security 
tFau'>fe’‘nh)o — 


(a) 


h} endor«emFnf or b} ^op-irnto 
inxtrumonl of transfer 


{ 


< 

India* Bnino duti ni n Bond. 
Benjpil, Mndra*! and Punjab— same 
dul\ n>- n Bottomry Bond 


{It] by dalirer} 


India* Snmo dut\ na Con\o}Anco 
for ( (m'‘Kii>’"ition equal to fneo \aiaa 

Tho City of Bornlnv, the Cdio of 
Abniinhbvl, Poona and nny other city 
notilHd, 01110' nrhati nroi notiflod^ 
Tim •'tiun dut\ no wni Iiniiihio on n 
Con> o\ am o (Xn 2 .?} licforo tho |m*-'-inf; 
of llm nomb’i\ riunncn in.t 2 , for 
II roti>id«mtKiii o(|n>il to tlio fnto 
* amount of (hu dolxinturct 

U. Whoro the fane amount of 
tho dolmiituro dons not oxcood Ks 
too. Ono riipoo four nnnnx Whoro 
It PxreoilH B“ 100 but doei not 0x0004 
Itx. 201 ) Tuo riippoo and nifrlit nnna*- 
WlioTO It nxeee'ls B« 200 tho *^01110 
dul} ns n Conrejnnro (No 2 .”) for a 
ron'idrimtion er|iinl to tho fnco amount 
, of tho dnlionlnro. 


rxcmj,'iim 

A dobonluro laonod by nn Incorjx)* 
rated Company or Corporation in 
terms of n rosistorod mortgago dood 
duly stamped for fall value, atfaoroby 
the body borrowing mnkos o\ or wholly 
or in part thoir property tO'trii«tocs 
for tho bonofit of debontiiro lioldors, 
provided that the dobonturea so loaned 
nro expressed to bo issued in terms of 
tho said mortgage 
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AGREEMENT RELATING TO DEPOSIT OP TITLE- 
DEEDS, PAWN OR PLEDGE 

that » to say, any instrnment evidencing an agreement rdating to — 

(1} the deposit of title deeds or instmments constituting or being evidence 
of the title to any property whatever (other than a marketable seonnty) 
oi>- ^ 

(2) the pawn or pledge or movable property, where such deposit^ pawn or 
pledge has been made byway of eeoanty for the repayment of money 
advanced or to be advanced by way of loan or an esstrng or fntnre 
debt— 

[Set TaHles on pages S47-48 


• SETTLEMENT 

The duty according to Indian law is as follows — ' 

of (includ A. — Bengal, Madras, Punjab The same duty as 
log a deed of dower) a Bottomry Bond (No 16) for a sum equ^ to 

the amount or value of the property settled os 
set forth in such settlement 
Bombay The same duty as Bond (No 16) 
for a sum equal to the amount or value of the 
property set^d. 

A. (Proviso) — 

Madras, Punjab, Bihar, C.P. andBerar, U F. : 
Provided that where an agreement to setila 
IS stamped with the stamp required for an 
instrument of settlement and an instrnment of 
settlement in pursuance of suoh agreement is 
subsequently executed the duty on snchmstru- 
ment shall not exceed twdve annaei 
Bengal Proviso as above but duty not to 
exceed one rupee 

B. — Bengal, Madras, Punjab The sam^ duty as a 

Bottomry Bond (No 16} for a sum equal to the 
amount 01 value of the property concerned 
as set foith in the Instrument of Revocation 
but not exceeding fifteen rupeea 
Bihar, C P and Berar, U P. The same duty 
as a Bond (No 15) for a sum equal to the 
amount or value of the property concerned as 
set forth in the Instrument of Revocation but 
not exceeding fifteen rupeea 

The City of Bombay, the City of Ahmedabod, Poona 
and any other City notified, other urbu area 
notified— 

A.— (t) Where the settlement is made for a 
religions 01 charitable purpose The 
same duty as a Bond (No 15) to the 
amount or value of the property settled 
as set forth in such settlement 
( 11 ) In any other case The same duty as is 
leviable on a conveyance (Na 23) under the 
Bombay Finance Act^ 1932, ns amended 
from time to time for a consideration 
equal to the amount or value of the 
properly settled. 

[Oontimisd on page S49 
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Provided thab -nhore an agreemenb to 
sebble is stamped with the stamp required 
for on Instrument of Settlement and an 
Instrnmont of Settlement in pursuance of 
snob agreement is subsequently executed, 
the duty on such instrument shall not 
exceed one rupee, Provided furthur that 
where an Insti^ent of Settlement contains 
any provision for the revocation of the 
settlement^ the amount or value of the 
propel ty settled s^ll for the purpose of 
duty, be determined as if no such provision 
wore contamed in the instrument. 

(Bom. Act 4 of 1941) 

B. — The same duty os is leviable on a conveyance 
(No 23} under the Bombay Finance Aot^ 1932, 
as amended from bme'to time for b considera' 
bon equal to the amount or ralne of the pro- 
' party conoemed as set forth in the Ihstrument 
of Revocabon but not exceedmg ten mpeesi 

Deed of dower executed on 
the occasion of a marriage 
between Mnhammadana 

B — Bmtaiion qf India . The same duty as a bond for a sum equal 

to the amount or value of the property concerned 
as set forth in the Instrument of Revoonbon but 
nob exceeding ten npeea 
Bengal, Madras, Punjab, Assam The same duty 
as a Bottomry Bond. * 

The duty according to English law is as follows — 

Settlement —Any instrument, whether voluntary or upon any good a d 
or valuable considerahon, other than a hom fidt peonniary consideration, 
whereby any defimte and certain pnnoipal sum of money (whether 
obarged or chargeable on lands or other hereditaments or hentable 
subjects, or not^ or to be laid out in the purchase of lands or other here- 
ditaments or hentable snbjets or not), or any definite and cortam amount 
of stock, or any security, is settled or agreed to be settled in any manner 
whatsoever 

For every £100, and also for any fiacbonal part of £100, of the 
amount or value of the property settled or agreed to be settled 5 0 

Nob— The duty in respect of unused stamps can be recovered wittunsix 
months. 

A memorandum of agreemenb should be stamped within fourteen days of 
its date, and any other documeut within thirty days Certain documents, a g 
Inlls of exchange and arboles of clerkship must be stamped before execution 

LETTERS OR POWER-OF-ATTORNEY 

The duty aoooidmg to the Indian law is as follows — 

Power-qf aUomtyt not lang a Proxy 
(a) when exeouted for the sole f 

purpose of procnnng the regis- I India Eight annas, Bombay, 
tration of one or more documents J Punjab, Rupee one , C. P,, Banna, 
in relation to a single transachon | Bengal, Madias, U.P , Beiar and Bihar 
or for admitbng exeonbon of one ) Annas twelva 
or more such documents ^ 
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(i) when required in Baits or procee- f India Eight annas, Bombay 
dings under the Presidency Small J Bengal, Punjao, and Burma, Rupee 
Causes Courts Act, 1882 j one , Madras, Bihar, C. P., Berar and 

(, U P , Twelve annas 


(e) when authorizing one person or f India One rupee , Bombay, Punjab 
more to act in a single transaction * Bnima and Bengal, Rupees tuo , G P 
other than the case mentioned j UP, Madras, Bihar and Berar, Rupee 
in glanse (a) one and annas eight, 

(d) when authonzing not more than f India Five rupees , Madras^ Bihar 
five persona to act jointly and j Berar, C. P, and U F. Rupees seven 
severally in more than one tran* 1 and annas eight , Bombay, Punjab, 
saotion or generally Bengal and Burma, Rupees ten. 


(e) when authonzing more than five f India Tenrupees, Bombay, Burma, 
but not more than ten persons to Bengal and Punjab, Rupees twenty , 
act jointly and severally in more . CP, Madras, Beiar, U P and Bihar, 
than one transaction or generally Rupees fifteen 

(/) when given for consideration and f India, same as Conveyance, Bombay 
authorizing the attorney to sell J Poona, Ahmedabad, Bengal — T h o 
any immovable property | same duty as a Conveyance for the 

(_ amount of consideration 


(g) in any other case 


jShiplanation— For purposes of this 
Article more than one person when 
belonging to same firm shall be 
deemed to be one person 


J India One mpee for each person 
authonzed , Bombay, Punjab, Burma, 
and Bengal, Rupees two for each 
parson authorized ,0 P , Madras, 
Bihar, Berar, and U P , Rupees one 
and annas eight for each person 
, authorized, 

JVJ3— The term “registration” in* 
eludes every operation incidental to 
registration under the Indian Regis- 
tration Act, 1908 


LETTER OR POWER-OF-ATTORNEY, AND COMMIS- 
SION AGENT OR FACTOR’S MANDATE OR OTHER 
INSTRUMENT IN THE NATURE THEREOF 


The duty according to the English law is as follows — 

(1) For the sole purpose of appointing or authorizing a jiroi^ to vote 
at any one meeting at which votes may be given by proxy, 
whether the number of peisons named in such instrument bo 
one or more 


& cf, 

0 1 


(2) By any Petty Officer, seaman, mniino, or soldier serving ns a 
maiine, or his representatives, for receiving pnze money or 
wages 

(3) For the receipt of the dividends or interest of any stock 

Where made for the receipt of one payment only 
In any other case 


(4) For the receipt of any sum of money or any bill of oTobango or 
promissory note foi any sum of money, not ovceeding £20, or 
an} periodical payments not exceeding the annual sum of £10 
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(5) Of any kind ’whatsoever not horeinhefore desoiibed 

BumpAtmi 

(1) Letter or Powei>of* Attorney fpr the receipts of dividends of any definite 
and oeitain share of the Government or Failiamentary stocks or fnn^ 
pioducing a yeaily dendend less than £8 

(2) Letter or Poweivof 'Attorney or proxy filed in the Piobate Division of 
the High Court of Jnstice in England or Iieland, or in any EcolesioS' 
hoal Conrh 

(3) Older, reqaest, or direotion under hand only from the pn^otor of 
any stock to any company oi to any officer of any company or to any 
banker to pay the dividends or interest arising from the stock to any 
person tberem named, 

* 

S13HCHARGE IN BOMBAY PROVINCE 

By the Bombay Increase of Stamp Duties Act; 1943, as 
amended m 1944, stamp duties leviable under the Stamp 
Act are mcreased by a surcharge at the foUowmg rates * — 


(1) 

A fraction of a rupee not exceeding 1 anna 

Sate of SurAarge 
... .. ^ anna 

(2) 

A fraction of a mpee exceeding 1 anna 
but not exceeding 2 annasi 

1 anna 

(3) 

A fraction of a rupee exceeding 2 annas 
but not exceeding 4 annas. 

, . 2 annas 

W 

A fraction of a rupee exceeding 4 annas 
bub not exceeding 8 annas. 

. . .4 annas 

|fi) 

A fraction of a mpee exceeding 8 annas 

... 6 annas 

(6) 

A whole mpee 

8 annas 


r 

This suroharm, however, does not apply to bills of e'cohange, cheques, 
promissory notes, mils of lading, letters of credit, policies of insnrance^ proxies, 
and receipts 



CHAPTER X 

ACCOUNTS OF CUSTOMERS 


General Observations . — We have already dealt with this 
subject in its elementary stage in our Chapter VHI, dealing 
with Banker and Customer We have seen ^at accordmg to 
the latest decisions, namely, Commissioner of Taxation v. 
English, Scottish and Australian Bank, Ltd , (1920) A C. 683, 
a customer is one who may have opened an account by pay- 
ing m a cheque to which he had no titiie A banker has thus 
to be very careful m selecting his customer, ie careful en- 
quiries should be made as to his respectabihiy anti other 
details While opening an account, the customer’s signature 
is taken on a card as specimen, or m a special book called 
“ Signature Book ”, which is mdexed Thereafter the cmTait 
account is opened m the ledger m bold characters, with the 
customer’s full name If the customer is a jomt-stodk com- 
pany, the names of directors and the secretary are also noted. 
Particular note is also taken of those who are ^titled to 
operate on the account and their specimen signatures are 
obtamed and duly mdexed. Where a customer has given 
authority to any of his agents, or servants, to sign on hS be- 
half, the banker should obtain a written mandate from the 
customer, statmg clearly the powers which he has ddegated 
to the servant or agent in connection with the account It 
should be remembered that the authority to draw a cheque 
on a current accoimt will not imply an authority to draw, 
endorse, or accept a bill of exchange, and therefore all 'these 
operations have to be made dear m tlus mandate with a view 
to avoid future difiSculties. 

Form of Mandate in Favour of Agent — ^The form of 
Mandate which bankers take, is usually eis follows - 

Mandate or Authority for a person to draw on another person’s account. 

To 

The Bank, Limited 

Refernng to the Current Account opened at your Bank, I hereby 
request you to honour all cheques dnniui up on the said account by the 
person whose signature is hereunder wntten, notwithstanding that such 
cheques may create or increase an overdraft to any extent, and I 
authonze the said person on my behalf to make, draw, accept, or other- 
wise sign any bills of exchange, promissory notes or other negotiable 
mstruments, and to discount the same with your Bank or otherwise, 
and also to mdorse cheques or other negotiable mstruments of any 
descnption 

This authority shall continue m force until I shall have expressly 
revoked it by a notice m w ntmg delivered to you 

Dated this day of ip 

(Sd) 
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The follomog is the signature of the person authorized to sign as 
above-mentioned — 

Specunen Signature of Mr 

AUTHORiry OF AGENT 

But the agent’s authority is derived either through an 
express power-of-attomey or is imphed, Ihrou^ the nature 
of his appointment. Thus, a director, secretary, agent, or 
manager of a jomt-stock company derives an imphed autho- 
nly to sign on behalf of the company and do ail that the 
company can do under its constitution on them respective 
appomtment On the same footing, a manager of a branch 
ofiSce of a firm has the imphed authority to do all that is 
necessary for carrymg on the business of the branch o&e. 
Generally speakmg, agency denotes a rdationship between 
two persons, by which one is appomted to do aU that is neces- 
sary in connection with the busmess of which he is appointed 
an agent. In law, it is not necessary that the agent should 
get any consideration foi^ his service, with a view to make his 
acts bmding on the prmcipal 

Different Types of Agente.— An agent may be either a 
(1) special, (2) general, or (3) umversal agent. 

(z) A “ special agent " is one who is authonzed to do a particular 
act on behalf of his pcmapal, 1 e to go and buy a paiticum article, 
or to sign a particular document for his prmcipal 

(a) An agent is said to be " general ” where he is autiionzed to 
do each and every act which may be necessary m order to enable him 
to carry on the busmess of his agency, e g the manager of a branch 
office would be a " general agent " to do dl that is necessary to carry 
on brandh busmess entrusted to him 

(3) A " universal agent, " on the other hand, possesses unlimited 
authority and, therefore, can act for his prmcipal on all lawful matters 

Agent’s Signature.— -VThere a person signs a document 
(e g a bill of exchange) as an agent he must make that fact 
dear m his signature, otherwise he may become personally 
liable on it In this connection it is provided by S. 26 of the 
English Bills of Exchange Act, 1882 as follows : — 

5 2d(i} Where a person signs a bill as drawer, mdorser, or accqi- 
tor, and adds words to his signature, mdicatmg tiiat he signs for or on 
b^alf of a prmcipal, or m a r^resentative character, he is not personally 
liable thereon , but the mere addition to his signature of words descnb- 
mg him as an agent, or as £llmg a r^esentative character, does not 
exempt him from personal habihty 

(2) In detecnunmg whether a signature on a bill is that of the 
prmcipal or that of the agent by whose hand it is \intten, the construc- 
tion most favourable to ^e validity of the mstrument ^all be adopted 

Section 28 of our Negotiable Instruments Act, 1881, reads 
as follows . — 

S 28 Asx agent who signs his name to a promissory note, bill of 
exchange or cheque without mdicatmg thereon that he signs as agent, 

t 
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or that he does not intend thereby to incur personal responsibihty, is 
hable personally on the instrument except to those who mduced hun 
to sign upon the belief that the pnncipal only would be held hable 

The agent should therefore sign on behalf of his pnncipal 
in the correct and recognised form The proper form of 
signature in case of joint stodc compames is given m the 
chapter on “ Cheques and Documents Analogous to 
Cheques ” under the headmg “ Endorsehient on Cheques 

Where the agent signs "per pro” or "per procuration” 
(more correctly " per procurationem ”) the banker is put on 
guard and should see whether the agent is duly authorised 
For example an agent may have the authority to endorse 
cheques for payment mto the credit of his prmcipal’s account 
but may not have ^been authorized to draw cheques or to 
draw or accept biUs of exchange on behalf of his principal 
This IS clearly provided for m S. 25 of the English Bills of 
Ebcchange Act, 1882, as follows — 

S 2£ A signature by procuration operates as notice that the 
agent has but a limited authonty to sign, and Ibe prmcipal is only 
bound by such signature if the agent m so signing was actmg witiim tiie 
actual bmits of his authonty 

Mercantile Agents.— Mercantile agents are known under 
various denommations such as factors, brokers, bankers, 
auctioneers, commission agents, and “ del credere ” agents 

A “ Factor ” is an agent who is employed to sell goods or 
merchandise consigned or dehvered to him by, or for, his 
prmcipal, for compensation A "Broker” is an agent for 
eifectmg bargains and contracts m' the matter of trade, com- 
merce, navigation, etc. between two parties He generally 
does not have the possession of goods The factor sells his 
prmcipal’s goods m his own name and gives security m his 
own name A broker cannot do so. The broker only brings 
the contractmg parties together and is not entitled to collect 
the price imless specially authorized "Bankers” act as 
agents of their customers m various particulars, as we have 
seen already m other chaptei^ In case of “Auctioneers” 
they begm as the agents of the seller, but as soon as the 
property is knocked down to the highest bidder, they also 
become the agents of the buyer, and their signature bmds 
hoth the buyer and the seller "Commission Agents” are 
those who act generally on bdialf of foreign prmcipals, and 
earn their commission for their labour. They are generally 
personally acquainted with local merchants with whom they 
deal “ Del Credere Agent ” is the factor who, m considera- 
tion of an extra commission, agrees to mdemnify the piinci- 
pal agamst losses arismg from failure of a person with whom 
contracts were entered into by him on b eh alf of his principal 
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A “Counsd”, “Attorney”, or “Pleader”, are agents 
appointed by merdbiants for &e purpose of conducting their 
smts. In case of a “Counsd”, his authority at the trial, 
unless limited, relates to the trial and all matters mcidental to 
it and to the conduct of the trial (6 N. Sen v. Chumlal Dutt 
and Co., 51 Cal 385) . An “ Attorney ” or “ Sohcitor ” practi- 
cally has a similar authority and can compromise his chent’s 
suit unless his chent has given his express direction to the 
contrary A “Pleader” on the contrary, must obtain his 
chent’s special authority, before entering mto a compromise. 

Ratification. — Where acts are 'done by one person on 
behalf of another, but without his Imowledge or authority, 
he may elect to ratify or disown such acts. If he ratifies 
them, the same effects will follow as if they had been per- 
formed by his authority (Sec 196, Contract Act, 1872) . Thus, 
if the agent exceeds his authority, the prmcipal will have the 
option as soon as he comes to know of it, to ratify the contract 
made m excess of authority, and if he ratifies same, it will be 
bindmg both upon the prmcipal himsdf as well as the third 
party with whom the contract was entered into The rati- 
fication, though made at a subsequent date, relates back to 
the date on which the contract is made. Of course, ratifica- 
tion should be made withm a reasonable tune. Once the act 
is ratified by the prmapal, he cannot withdraw such 
ratification 

An agent’s authority is revoked either (1) by express re- 
vocation by the agent or prmcipal, ( 2 ) completion of the 
busmess of agency, (3) death or insanity of the principal or 
agent, (4) adjudication m insolveniy of ^e principal, but not 
necessarily of the agent, (5) expiry of the time for which the 
agreement of agency was made, ( 6 ) mutual agreement, and 
(7) destruction of fhe subject-matter of the agency. 

Power-of-Attomey. — ^The banker should see, while 
dealing with the agent, that he is properly authorized to do 
the acts which the agent claims to do. The safest course for 
the banker m cases where a written power-of-attomey has 
been given to the agent by the prmcipal, is to note all powers 
delegated by this instrument m a special register k^t for the 
purpose. In law the fact that a p^son signs “per pro ” is a 
warning to all who deal with him that he has an authority, 
limited by a power-of-attomey and therefore all who accept 
the agent’s signature ought to ascertam whether the act is 
authorized by this mstrument 

Agency Accounts. — -Where the banker is asked to open 
an account by a person acting as the agent of another for the 
agency, he idkould treat such an account as the agent’s per- 
sonal account. In such a case, althou^ the banker is affected 
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with notice of the fiduciary capacity of such agent he cannot 
question the power of the agent to deal with the funds m the 
account except wh^e it is ohfvious ihat the agent is guilty of 
a breach of trust, in which case the banker should treat the 
account as he would do in case of any other trust account 

LUNATICS 

Under the Indian Contract Act, 1872, Section 12, a person 
IS said to be of sound mind for the purpose of making a con- 
tract, if, at the time when he makes it, he is capable of under- 
standmg the nature and effect of same and of forming a 
rational ]udgment as to its effect upon his interests 
defimtion should form a guide to all while deciding , whether 
a person is a lunatic As soon as the banker comes to know 
of the lunacy, or insanity of his customer, it is absolutdy 
necessary that he should not honour his cheques {Drew v. 
Nunn, 4 Q B D. 661] Of course, if the customer is confined 
in a lunatic asylum, or is judicially declared a lunatic, under 
the Lunacy Act, after a proper inquisition by a competent 
Court, the banker is safe m stopping the account Otherwise, 
he should take care to see that he does not stop the account 
m a hurry and thereby place himself m a difficult position. 
The banker should not, however, knowingly open an account 
for a person of unsoimd mind 

INTOXICATED PERSONS 

The position of an intoxicated person is no doubt akm to 
lunacy m some respect It is no doubt difficult to realize 
whether the person is so mtoxicated as to be mcapable of 
understanding the nature and effect of the act. Under the 
circumstances, if such a customer were to call m for cashmg 
his cheque, the banker shoiild take care to see that the pay- 
ment IS witnessed by some responsible person who is not m 
the service of the baffic. 

MARRIED WOMAN 

A married woman can enter mto contracts and bind her 
separate estate The En^ish law piovides for this under the 
Manied Women’s Property Act, 1882, as modified by the 
latest Act, viz Law Reform (Married Women and Tort- 
feasors) Act, 1935, where it is laid donm that a married 
woman shall be capable of acquirmg, holding and disposing 
of any property, sumg and being sued, rendering hers^ and 
bemg rendered liable m respect of any tort, contract, debt or 
obhgation and bemg subject to the Law relating to Bank- 
ruptcy to the enforcement of judgments and orders m all 
respects as if she was a feme sole. Thus now imder this Act 
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a married woman is placed in the same position as a single 
woman in En^and with regard to her contractual capacity 
and can he committed to prison for non-payment dE the judg- 
ment debt and can also be made a bankrupt in ^e same way 
as a sm^e woman. 

A Ehndu married woman also, can enter into contracts 
and bmd her “ stridhan ” IGovtndji v KaltdaSy (1880) 4 Bom 
318] Her contracts would bmd her husband only if they are 
for her necessaries. A Mahommedan married woman stands 
on the same footing in connection with her capacity to enter 
mto contracts Women of other commumties m India are 
given the same power of holdmg separate properties by Sec- 
tion 4 of the Indian Succession Act, 1925, and Section 4 of the 
Married Women’s Property Act, 1874 

A married woman can open a current account with a 
banker m her own name, which account would form part of 
her separate estate. She can thus draw bills, cheques, etc in 
connection with her separate estate, and arrange for all obli- 
gations mcludmg overdrafts with the banker Of course, 
&ese obligations will bmd her separate estate and not her 
husband, so long as the husband has no mterest m the tran- 
saction A mamed woman m India, possessing separate 
propertyi may be adjudicated insolvent m connection with 
debts contracted by her, irrespective of the fact whether she 
is a Hmdu, Mahommedan or of any other commumty. In 
England, the Bankruptcy Act of 1914 goes further and lays 
down that where a mamed woman is a bankrupt, her 
husband is not entitled to any dividend out of her estates for 
any debts due to him &om her, until the claims of other 
creditors are paid in full. 

JOINT ACCOUNTS 

Ordinarily, when accounts are opened with a banker 
jomtly, and m absence of any instructions to the contrary, 
the parties concerned must 30m in drawmg cheques or in 
giving directions on the said account* IMarshall v. Crutwell, 
LR 20 Eq 328] The banker, however, for his own safety, 
should get a wntmg contaimng precise instructions as to 
what members are entitled to draw cheques, and whether the 
balance of the account has to be paid to the survivor, m case 
of the death of any of the parties to the ]oint account, or 
whether the same is to be dealt with in any other manner. 
This wntmg should be signed by all parties in whose name 
the ]omt account is opened It wiU make no difference 
whe&er one of the jomt parties was consulted or his name 
was mduded as one of the joint account holders afterwards 
His signature would be necessary, once the joint account is 
17 
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opened, for the purpose of the operation on the account By 
special arrangement m writing, however, one or more of the 
parties to the joint account can be authorized to operate on 
same and by special arrangement an authority may be given 
to an outsider to operate on same. As an agent is not per- 
mitted to delegate his authority (delegatus non potes dele- 
gare) one jomt account holder who has been given the autho- 
rity to operate the ]omt account cannot authorise an outside 
person to operate on that account on his behalf 

Ordinarily, where no special instructions are given, the 
survivor or survivors of a jomt account are entitled to the 
whole balance at the foot of the account at that date We 
have already seen what is the exact position as to the joint 
account m the name of husband and wife. It is, however, 
open to a married woman to open.a jomt account m the name 
of herself and a person other ^n her husband Such account 
will be treated on the same footmg as a jomt account between 
two individuals In case of overdrawn jomt accounts, the 
banker can recover from all parties provided a request to 
overdraw is received from all If not, the cheques must have 
been signed by all The modem banker never allows such 
an overdraft without obtaining signatures of all parties on a 
proper letter of request. 

To avoid any doubt or difiBculty arismg on the question 
of an overdraft m case of jomt account, the bankers usually 
get a clause inserted m the mandate they receive permitting 
an overdraft on the jomt account and providing for several 
responsibihty of the parties to Ihe said jomt account The 
advantage of obtainmg such a jomt and several mandate is 
that it will enable the bank, if circumstances so arise, to set 
off the credit balance on the private accotmts of any of the 
parties to the jomt account, agamst an overdraft on the jomt 
account after givmg due notice In this case the banker 
should take care to see that where he takes a joint and 
several bond with security from the partners to cover an 
overdraft, such a security ends the moment one of the parties 
dies Thus m Bank of Scotland v Christie, (1840) 8 Cl. & F 
214, three partners. A, B and C gave a jomt and several bond 
to the bank with a view to cover advances made to them on 
cash-credit basis In this bond two estates belonging to A 
were specifically mentioned as securities When A died, it 
was held that the partnership bemg dissolved on his death, 
the security of A’s estates no longer continued and as m this 
case the bank contmued dealings with ^e partnership as 
constituted by B and C and at a certam period, the payments 
made into the account entirely balanced the debt due by this 
account at the tune of A’s death, A was thereby discharged 
This jomt debt created by such an account cannot be attached 
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on a garnishee order issued in connection with the debt ot 
only one of the joint holders IMcDonald v Tacquak Gold Co., 
(1884) 13 Q.B.D. 535]. 

On the death of all the joint parties to the account in 
absence of instructions to the contrary in the mandate signed 
by all, any balance on the account is payable to the leg£d re- 
presentative of the joint account holder who dies last 

Executors in Joint Account.*— Eacli executor or admi- 
nistrator IS presumed to have power over the whole estate of 
the testator [Ex parte Righy, (1815) 19 Ves 463], whereby 
any one executor can opiate on the account unless the 
banker has instructions from one of them not to part with the 
money IGaunt v. Taylor, (1751) 2 Hare 413]. The payment of 
a cheque drawn by tibe surviving executors or admi^trators 
on the death of any of them, mconerates the banker [Clough 
v. Bond, (1837) 3 My. and C. 499] The banker should see 
that this account is not allowed to be overdrawn without 
special arrang^ent, because the fact that an executor has 
an account wifh a banker does not entitle the banker to rank 
as a creditor upon the testator’s estate m respect of an over- 
draft balance of the account The credit witi only be taken 
to have been given to the executor personally [Farhall v. 
FarhaU, (1781) LR 7, Ch 123]. 

Trustees in Joint Accoimt.— -In case of trustees m jomt 
account, the position is differmit from that of executors The 
banker should not allow the survivors, on the death of a 
trustee, to withdraw the balance without ascertaining the 
provisions in the instrument of trust Again, during the life- 
time of these jomt trustees, the banker should see that all of 
them jom m signing ^e cheques, unless the trust mstiument 
contains a special provision authorizing the trustees xo dde- 
gate their powers to one or more of their number, by a spe- 
cial power-of-attorney. Here, the banker may, satisfying 
Tiirngplf as to this and obtaiiting proper authority from the 
trustees concerned, permit one of their number to operate 
on the accoimt on behalf of himself and his co-trustees When 
OT1P of the trustees has absconded, so that his signature can- 
not be obtained, equity will rdieve by making an order that 
the bankers sh^ pay the cheque of the r em a inin g trustees 
[Ex parte Hunter, (1816) 2 Rose 363] 

Bankruptcy or Death of One Party.— Wheie one of the 
]omt account parties becomes bankrupt, the hanker should 
stop operations on that account and ask for instructions 
jointly signed by the solvent jomt account holders, together 
with the trustee m bankruptcy in England and the Official 
Assignee m India Here, accordmg to Sir John Paget, whe- 
ther (1) the bank has authority to honour cheques of either 
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party, or (2) it has no such authority, the banker cannot 
safely allow &e solvent party to withdraw the balance, unless 
the ofScial assignee or the trustee in bankruptcy joins In 
case of the death of a joint account holder, the usual practice 
of bankers is to ask the survivors to draw a cheque for the 
whole balance and pay in same to a new account opened m 
the names of survivors Any one of the jomt account parties 
has a right to stop payment of cheques drawn on it, even 
Ihough he may have delegated the power of drawmg cheques 
to one of their number or even to an outsider, ^e notice 
to stop pajunent m such a ‘case particularly operates as a 
countermand of that authority The death of one of the joint 
account holders will not prevent a cheque from bemg paid in 
case all have signed same accordmg to arrangements 

Bank’s power of Set-off on Joint Accounts. — The banker 
cannot set-off the credit balance of his customer against a 
habihty meurred by the bustomer jointly with others except 
where the customer has und^aken to be liable jomtly and 
severally for the jomt debt Therefore, it is m “^e interest 
of the banker to secure jomt and several habihty when open- 
ing jomt accounts Where such a ri^t of set-off has been 
secured the banker can exercise it only when somethmg has 
happened to stop the jomt account (e g. death or bankruptcy 
of one of the jomt account holders) The right of set-off 
cazmot, unless there is an agreement to the contrary, be exei- 
cised so long as the mdividual account is still running unless 
proper notice has been given to the customer who owns the 
creht balance 

The banker cannot set-off the credit balance on a joint 
account against a loan made to one of the jomt accoimt 
holder^m his mdividual capacity. This is because the debts 
are not "in the same right**. Where however oil the jomt 
account holders have guaranteed the mdividual account of 
one of them, such a set-off of the credit balance on the jomt 
account against the debit on the mdividual account is permis- 
sible. Of course due notice must be given m such a case 

Overdrafts and Non-trading Partnerships. — ^In case any 
overdraft is required on a jomt account the banker should 
obtam authority from all holders, m order to bmd them, as 
otherwise, only those who had jomed in arrangmg the loan 
would be bound The accounts of a non-trading partnership 
stand on the same footmg as jomt accounts and the same 
rules will apply to them This is because m case of non- 
tradmg partnerships, a single partner has no implied autho- 
rity to draw cheques, or operate on the accoimt on behalf of 
his other partners m the name of the firm. This can only be 
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done by special written instructions to that effect to the banker 
signed by all partners. 

Spfe Custody in Joint Names.— Where a sealed box is left 
with bankers in safe custody in jomt names of persons who 
are not partners, the question whether same can be dehvered 
to the survivor on the death oi one of them is not free from 
doubt. Sir John Paget states : that unless there is a writing, 
there is nothing to show that the box is a joint property. 
The authority of the legal personal representative of the 
deceased jomt owner must be obtamed bdEore allowing 
access to or withdrawal of the box. 

TRADING PARTNERSHIPS 

Definition. — In case of trading firms, every parhier has 
an imphed authority to deal with the accounts and money 
belonging to partnership on behalf of himself and his o&er 
partners, the signature bemg m the name of the partnership 
firm which binds all the partners. A partnership is defined by 
the Indian Partnership Act, 1^32, as the relationship between 
persons who have agreed to share profits of a busmess carried 
on by all or any of them actmg for all (S. 4) . Persons who 
have entered mto partnership with one another are called col- 
lectively “ a firm In the English Partnership Act of 1890, 
partnership is defined as the relation which subsists 
between persons carrying on a busmess m common with a 
view to profit ” 

Illegal Partnership.— Botli m En^h and Indian law, a 
partnership of more than ten persons m hanking busmess, or 
more than twenty m a trading firm, is an illegal partner^p, 
with the result that the members of such an illegal partner- 
ship in England are in the imenviable position of not bemg 
able to sue and recover their claim m a Court of Law, nor 
can they be sued, or wound up, or enter mto contracts 

In India, however. Sec. 4(4) of the Indian Compames 
Act, 1913, as amended by the Act of 1936 lays down to the 
effect that m case of an illegal partnership all the members 
the firm will be personally liable for all habihties mcurfed 
in their busmess of illegal partnership to the public or out- 
siders, but they cannot sue the outsiders and recover money 
due to the illegal partnership It is further laid down that 
the persons who are members of such an illegal partnership 
pTinll be punishable with a fine not exceeding Hs. 1,000. It 
may be added here that the joint family fir^ carrying on 
trade or busmess are exempted from this provision and thus 
the Section does not apply to diem The actual wordmg of 
the Section runs as follows ; — 
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S 4 (1) No company, association or partnership con- 

sistmg of more than ten persons shall he 
formed for the purpose of carrying on the 
husmess of banldng unless it is registered as 
a company under this Act, or is formed in 
pursuance of an Act of Parhament or some 
other Act of the Governor-General-in- 
Council, or of Hoyal Charter or Letters 
Patent 

(2) No company, a^ociation or partnership con- 

sisting of more than twenty persons shaU. be 
formed for the purpose of carrying on any 
other business tiiat has for its objects the 
acquisition of gam by the company, associa- 
tion or partnership, or by the mdividual 
members thereof, unless it is registered as 
a company under this Act, or is formed in 
pursuance of an Act of Parliament or some 
other Act of the Govemor-General-m- 
^ Council or of Royal Charter or Letters 
Patent 

(3) This Section shall not apply to a jomt family 

carrymg on jomt family trade or business 
and where two or more such jomt famihes 
form a partnership, m computmg the num- 
ber of persons for the purposes of this Sec- 
tion, mmor members of such families shall 
be excluded 

(4) Every member of a company, association or 

partnership canymg on business m contra- 
vention of this Section shall be personally 
bable for all habihties incurred m such 
business 

(5) Any person who is a mmnber of a company, 

association or partnership foimed in con- 
travention of th^ Section shall be punishable 
ivith line not exceedmg one thousand rupees 

The members of an illegal partnership cannot also call 
upon each other for contribution, or apportionment ivith 
regard to losses paid by one or more of them on account of 
partnership; neither can they enforce accoimts as to part- 
nership dealmgs from their brother-partners This prmciple 
was enunciated m a Madras case, viz Pannaji Devichand v 
Senaji Kapurchand, 50 Mad 175, where four unregistered 
firms carried on a certam busmess m partnership and the 
total number of the partners m all the firms exceeded twenty 
Such partnership inter se between firms, particularly 
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Marwadi firms, is very common in India, and before tran- 
sactions are done with or overdrawn accounts allowed to such 
firms, care should be taken to see that the total number does 
not exceed the maximum provided by law unless of course 
they are jomt family firms A partnership may be illegal in 
law for other reasons, such as one started to sell mtoxicants 
without hcence In such a case, not only money lent but 
also money advanced as capital could not be recovered 
[Gopalrao v. KaUapa^ 3 Bom LR 164]. 

Outsiders Dealing with Partners.— The outsiders who deal 
with a partnership are expected to take for granted that all 
the powers which normally a partner of a tradmg partnership 
IS permitted by law to exercise, are vested in each partner, 
unless they have notice of restrictions, if any, imposed on 
certam partn^s by the partnership, le. unless they have 
notice they will not be bound by su(^ restrictions. When a 
partnership wants to open an account with the banker, the 
banker should see that all the partners }om m the written 
authority which has to be signed by all mdividually, and in 
which all details as to the operation of the partnership 
account and powers of mdividual partners Should be enu- 
merated Ordmarily a partner m a tradmg partnership 
has the powm: to draw, accept, mdorse bills of exchange, 
cheques and promissory notes, hundts, etc [Hojt Noor 
Mohamad v Macleod, 9 Bom LH 274], and enter mto con- 
tracts m connection with the busmess of the firm, raise loans 
on behalf of the firm m the firm’s name m the ordinary 
course of the busmess of the firm, etc Where money was 
borrowed by one of the partners m the name of the firm, 
but without authority of his co-partners, and apphed to pay 
off the debts of the firm, it was held that the lender was 
entitled m equity to the repa 3 mient by the firm of the amount 
so apphed and the same rule extends to money bona ^de 
borrowed and apphed to the legitimate purpose of the fom 
ILakshmtshankar v Moftvram, 6 Bom LR. 1106]. Again it was 
held m one case that if a bill is drawn even by a sleeping or 
secret partner m the name of the firm every one of the part- 
ners is liable [Bunarsee Doss v. Gholam Hosseirij 13 Moo. 
I A 358]. As far as the bankm: is concerned, the account, 
however, has to be opened m the name of the firm It wiU 
not do if die same is opened m the name of any individual 
partner, because such an account will not bind his co-partners 
for any overdraft taken by aby of them lAlltance Bank v. 
Kearsley, (1871) LR. 6 , CP 433]. A partner has also no 
authority to pay cheques draivn in favour of the partnership 
into his private account [Beavan v National Bank, (1906) 23 
T.LR. 65]. 



264 Law and Practice of Banking 

Power of Partner to Borrow^As regards the borrowing 
powers of a partner, the following quotation from Lindley on 
Partnership is important. — 

" One of the most important of the implied powers of a partner is 
that of borrowmg money on the credit of the firm The sadden e\igen> 
cies of commerce render it absolutely necessary 'Aat such power should 
exist in the members of a trading partnership At the same time, 
the imphed power of borrowmg money, like every other implied power 
of a partner, only exists where the busmess is of such a Vinri that 
it cannot be earned on m the usual w'ay without such a power If 
money is borrowed by one partner for the declared purpose of increasing 
the partnership' capitel, or of raismg the whole or part of the capital 
agreed to be subsenbed m order to start the firm, or if the busmess 
is such as IS customarily earned on, on ready money principles, or 
without borrowmg — as m the case of sohcitors, the firm will not be 
bound, unless some actual authonty or ratification can be proved S till 
less will the firm be bound where the borrowing is prohibited and the 
person advancmg the money is aware of tiie prohibition '* 

A smgle partner m India whose usual powers to manage 
the firm are not restricted can borrow even on mortgage of 
immovable property m the regular course of business The 
English doctnne that a single partner cannot mortgage the 
immovable property of the finn does not apply to hidia [Asan 
Kam Ravuttar v Somasundaram Chettiar, 31 Mad 206]. A 
partner may bmd the firm by an equitable mortgage of im- 
movable or real property ILmdley on Paitnershtp. 8& Ed 
P 177]. 

General Powers Duties of Partners.— Every part- 
ner has generally speakmg, the power to do all acts neces- 
sary for or usually done m carxymg on the busmess of part- 
nership of which he IS a partn^ unless there is an agreement ‘ 
to the contrary. A partner, subject to the provisions of the 
Indian Partnership Act, 1932, is the agent of the finn for the 
purposes of the busmess of the firm (S. IS) Thus the act 
of a partner which is done to carry on' in the usual way, 
business of the kmd carried on by the firm bmds the firm, 
provided the same is done and executed m the firm name 
or m any other manner expressmg or implying an mtention 
to bmd the firm (Secs 19-22). 

It would thus be seen that it is qmte open to the mem- 
bers of a firm to enter mto a mutual agreement imder which 
they can restrict the power of any of the partners by arrang- 
ing that certain members should only attend to a particular 
branch of the busmess and enter mto contracts with regard 
to that branch only, and that certam others should look &er 
other branches of management or take no active part except 
in financing the busmess Such an agreement would, no 
doubt, be bmdmg upon the partners and also on those who 
are aware of, or who had notice of, those terms m the part- 
nership agreement In short, the agreement to this ^ect 
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would be bmding upon the partners among themselves. The 
result would be that, if one of the partners m spite of an 
agreement to the contrary were to enter into a contract in 
the reguld!r course of the busmess of the firm which by 
agreement he was not entitled to do, an innocent outsider 
would not be bound by such a clause m the partnership 
agreement of which he had no notice and can still look to 
the firm for his pasnnent It would be, on ^e other hand, 
open to the firm to pay up the money and obtam compensa- 
tion from their partner who has violated Ihe clause m the 
partnership agreement Besides, the general powers of part- 
ners are limited only to the domg of those acts which are 
usual and necessary m the ordmary course of the busmess of 
the firm and, therefore, they do not confer any extraordinary 
powers because it has been laid down that : 

" A power to do what is usual does not include a rouer to do what 
IS unusuiu, however, urgent " (Lmdley on Partuersht^ 

" Every partner is. in contemplation of law, the general and 
accredited agent of the partnership, or, as is sometimes expressed, 
each partner is proepositus negoits socteiaUs, and may, consequently, 
bind ^1 the other partners by his acts in all matters which are within 
the scope and objects of the partnership Hence, if the partnership be 
of a general commercial nature, he m,ay pledge or sell the partnership 
property , he may buy goods on account of the partnership , he may 
borrow money, contract debts and pay debts, on account of the partner- 
ship , he may draw, make, sign, endorse, accept, transfer, negotiate and 
procure to be discounted, promissory notes, bills of exchange, cheques, 
and other negotiable papers in the name and on account of the 
partnei^ip " (Storey, Sec 125) 

What a Partner cannot do under bnplied Powers^— In 
the absence of usage or express authority from all other 
partners the implied authority of a partner does not empower 
him to ■ — 

(1) submit a dispute relatmg to the busmess of the firm 

to arbitration 

(2) open a hanking account on behalf of the firm in his 

own name. 

(3) compromise or rehnquish any claim or portion of a 

claim by the firm 

(4) withdraw a suit or proceeding filed on behalf of the 

firm 

(5) admit any hability in a suit or proceedmg against 

the firm. 

(6) acquire immovable property on behalf of the firm 

(7) transfer immovable property belongmg to the firm 

or 

(8) enter mto partnership on behalf of the firm 

[S 19(2)]. 
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It should be noted here that the imphed authority of a 
partner is to open the account in the name and not 

171 his own name 

Bank’s Power of Set-off — Unless the partners have 
specifically agreed that they are to be jointly and severally 
liable for an overdraft whi^ the banker allows on the part- 
ners^p firm’s account, the banker cannot set-off this over- 
draft against the private and separate accounts of Ihe 
partners concerned with the same banker {Watts v Cristie, 
11 Beav 546] With some bankers it is the practice to take 
a mandate admitting ]omt and several habihty. This not 
only enables them to proceed agamst them jointly or severally’ 
or successively, but m case pf insolvency the banker can 
prove on their private estates and partnership estate con- 
currently. The partner cai^ m course of borrowmg on 
behalf of the firm, make use of the title-deeds or real im- 
movable estate belongmg to the finn by way of eqmtable 
mortgage 

Shares in Companies and Partnership. — A partner can- 
not accept shares in a jomt-stock company in satisfaction of 
a debt due to the firm, even though the shares be fully paid 
INiemann v Niemann, (1889) 43 ChD. 198]. But if the 
partnership was a bantang partnership, it can receive shares 
in a jomt-stock company by way of security for a debt due to 
the &m and register same in the name of the firm If, m 
such a case, the shares are not fully-paid, the firm can be 
made hable, as contributories m respect of such registration 
IWeikarsheins, (1873) LR 83, Ch 831], Where a partner 
has a private accormt besides the partnership account, 
the banker should not allow a cheque drawn m favour 
of a partnership to be endorsed and put mto private 
account of the partner, because that will belong to the part- 
nership accoimt [Beavan v. National Bank, 23 TLR 65]. 
There is no objection to a partner drawmg a cheque on the 
firm’s account, m the name of the partnership and placmg it 
mto his personal account {Blackhouse v Charlton, (1878) 
8 ChD. 444]. 

Guarantees and Securities in Partnership. — ^When takmg 
a guarantee from a firm, the banker should be careful to see 
that each and every partner signs the guarantee, because 
it IS not one of the imphed powers of a partner m an ordi- 
nary tradmg partnership to sign guarantee bonds If, how- 
ever, It is usual to give guarantees or the business of the 
firm mcludes givmg of guarantees as the prmcipal or one of 
the departments of the busmess then a smgle partner can by 
signmg a guarantee in the name of the firm bind the firm and 
his brother-partners When securities are deposited for 
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advances to the partnership jBrm, they extend only to 
advances, before any change in the constitution of the part- 
nership or the bai^ung firm (if a private bank) occurs 
[JSa: parte Kensington, (1813) 2 V and B 79]. On the 
same prmciple, on the death d a partner who has d^osited 
his own separate property with t^ bank as a security, the 
bank must stop further advances, as money lent after that 
will not be secured by this d^sit [Bank of Scotland v. 
Chnstie, (1841) 8 Cl. and Fm. 214]. Every partner is liable 
to make compensation to third persons^ m respect of loss or 
damage arising from the neglect or fraud of any partner m 
the management of the business of a firm Thus, in case of a 
banking partnership, if secunties left in safe custody are mis- 
appropnated by one of the partners of such a finn, the bank- 
ing fi]^ will be responsible however, money were to be 
placed in the hands of one member of a banking firm to be 
invested at his discretion, the banking firm will not be so 
rei^onsible for misappropriation by that paring. is 
because the last nam^ transaction is not withm &e scope of 
the banker’s busmess. It has been laid down fiiat m case one 
partner m a banking house were to collude with a member 
of a trading firm m a transaction connected with the bu^ess 
of the bank, the banking firm is hable to the tradmg firm for 
any damages which the latter may have suffered by reason 
of such a transaction [Longman v. Pole, (1828) M. & M. 225]. 
According to Lmdley (Lindley on Partnershp, 8th Edn., 
p. 225) . 

" If there were two firms with one name, a person who is a member 
of both firms is liable to be sued on all bills bearing that name and 
bmdmg on either firm Bat if a member of only one of the tno firms 
IS sued on the bill, his liability wiQ depend first on the authonty of 
the person giving the bill to use the name of the firm of which the 
defendant is a member, and secondly on whether the name of the 
firm has in fact been used If both these questions are ansnered m 
die affirmative, he nill be liable, but not otherwise ” 

One partner can chrect the banker of his firm not to pay 
a cheque of the firm. A partner can assist to the transfer of 
the account of the firm to the successors of the bank [BeaZe v. 
Caddick, H & N 326]. 

Banker and Admission of New Partner.— *When a new 
partner is admitted mto a partnership firm the banker’s 
action will depend on whether the partnership’s hank account 
IS in credit or m debit 

Where the firm’s account shows a ciedit balance all that 
the banker should do is to take a new mandate from the old 
partners and the new partner which should dearly state the 
mode of operation on tiiie account in the future. The banker 
need not here stop the account. 
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Where, however, the partnership hank account in tiie 
banker’s books shows a debit balance (ie where tiie firm is 
indebted to the bank, e g. in case of an overdraft) the banker 
should stop the old account and open a new one (a^ing for 
a fresh mandate m the name of '&e new firm induding the 
incoming partner). The banker usually also takes in addi- 
tion an agreement signed by the new partnm: undertaking to 
be hable for the outstandmg debts of the firm. This would 
be unnecessary where a cheque signed by all the partners 
induding the new one is drawn on the new accoimt with a 
view to the repayment of the outstanding balance on the old 
account. 

Deceased Partner’s Capital. — Both in Lidian and Enghdi 
law, a partnership is dissolved through death or bankruptcy 
of any partner, and in connection with the deceased partner’s 
share or capital at the time of his death, both the Englidi and 
Indian Acts lay down that in the absence of any contract to 
the contrary, &e property left by a retiring partner, or the 
representative of a deceased partner to be used in the business 
is to be considered as a loan The principle here is that though 
the legal personal representative of a deceased partner was 
entitl^ to a share of the profits earned throu^ the use^ of 
partnership assets, in computing that share, the proportion 
due to the survivmg partners for their supervision and 
management must be considered as an expoise [JIfanley v. 
Sartori, (1927) 1 Ch 157]. 

Death or Bankruptcy of Partner. — ^hi case of the dis- 
solution of partnership through death or bankrupt^' of a 
partner, the surviving partners have a right to operate on 
the partnership accoimt in connection with the dissolution. 
If, however, one of the partners becomes bankrupt, all that 
the partners who are solvent are bound to do is to dose the 
books of account and hand to the trustee in bankruptcy' in 
England or the official assignee in India the share of tiio 
bankrupt partner in the assets of the firm If, however, in 
case of either death, bankruptcy, or retirement of a partner, 
the banker wants to retain his lien for any money due to 
him, he should stop the account and the continuing partners 
should be asked to open a new account for future use. 
because if he does not do that, the Rule in Clayton’s case 
will come mto operation In case of lunacy, or other dts- 
ahihiy, the partnership is not dissolved ipso facto, for it 
requires the ordm: of a competent Court for that purpose. 
In case of insolvency' in India also the same rule operates 

The executors of a deceased partner have no right to 
operate on the bankmg account of a partnersffip, nor have 
they any right to enter into the busmess of the other partners. 
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This is because m case of dissolution of a partnership 
by death of one of the partners any credit balance on the 
partnership’s bank account vests in the surviving partners 
who can give the banker a valid discharge on providing 
satisfactory evidence -of such death. The surviving partners 
must however account to the personal representatives of the 
deceased partner for such partner’s share m the assets of 
the partnership mduding such a bank balance. The banker, 
however, is not bound to see whether this is done pr not 
and can assume, unless there is evidence to the contrary, 
that the deceased partner’s rights are being safeguarded 
This IS the case even where the survivmg partners transfer 
the balance on the partnership’s bank account to them own 
personal accounts The bank^ may, therdore, allow the 
surviving partners to continue the account which is m credit. 
The banker can even pay cheques drawn on the firms’ 
account by the deceased partner. The safer course, would 
be to regard the death of a partner as resulting m dissolution 
of the firm and consequent revocation of his authority to 
act as the other partners’ agent and not to pay cheques 
drawn by the deceased partner, aft^ receipt of notice of 
such death, except when confirmed by the survivmg partner 
or partners Where, however, the bank account of the part- 
nei^p is overdrawn and if the banker wishes to stop the 
account, he should return the cheque ivith the remark 
“partner deceased’’. 

In case of bankruptcy of a partner, the bankrupt partner 
has no right to operate on the partnership funds, with the 
result that cheques drawn by him on the partneri^p account 
in the partnership name must be refused by the banker The 
other partners can, however, operate on the credit balance of 
the firm’s account and the baidser is not concerned with 
whether or not the remaimng partners’ account to the trustee 
in bankruptcy or official assignee for the share of the bank- 
rupt partner m the assets of the firm Cheques drawn by the 
banfampt partner before his adjudication may be paid by the 
Vianlr but it is better to first obtam the confirmation of the 
other partner or partners The solvent partners should be 
permitted to operate on the old account only so far as is 
necessary for the winding up of the old firm Where the 
remaining partners desire to continue the partnership busi- 
ness, a new account should be opened for transactions not 
connected with such wmding up 

The Doctrine of Holding Out— -In case of “holding out’’, 
1 e where a person, though not a partner, by his conduct, or 
words, or writing, leads another to believe &at he is a part- 
ner, though he is not, and thereby others give credit to the 
firm under the behef that he was a partner, the law is that he 
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will be personally liable. To put it briefly a person wbo has, 
by words spoken or written or by his conduct, led another to 
beheve that he is a partner in a particular firm, is responsible 
to him as partner m such firm Holding out may be effected 
m various ways Eyre, C. L , has expounded this prmciple m 
Vaugh v Canoer, 14 R R 845, as follows - — 

" Now a case may be stated m which it is the clear sense of the 
parties to the contract that they shall not be partners, that A is to 
contnbute neither labour nor money and to go still further, not to 
receive any profits But if he will lend his name as a partner, he 
becomes as against all the rest of the world a partner, not upon the 
ground of the real transaction between them, but upon pnnmples of 
general policy, to prevent the frauds to which creditors womd be liable, 
u they were to suppose that they lend their mon^ upon the apparent 
credit of three or four persons, when m fact, they lent it only to two 
of them, to whom without the others they would lend nothing" 

Accordmg to Lmdley — 

" It IS, therefore, wholly immaterial whether the person holdmg 
himself out as a partner does or does not share the profits or losses 
Nay, more, even if it be known that he does not share either, still he 
may be liable For, although a person who lends his name may sue 
for an indemnity from those who use it. it by no means follows that 
he ought not to be liable to third parties merely because they are 
aware of such stipulation His name does not induce it the less on 
account of his nght to be mdemnified by others agamst any loss fallmg 
m the first mstance on himself , and although in the case supposed, 
he cannot be beheved to be a partner, the lending of his name does 
not justify the belief that he is willmg to be responsible to those 
who may be mduced to trust to him for payment " 

Partner’s Notice of Retirement. — ^It, therefore, follows 
that if a person who is a partner retires from a firm, he should 
give pubhc notice of retirement, otherwise he would be liable 
for debts of the firm to those who do not know of his retire- 
ment and gave credit to the firm after his retirement under 
the behef that he was still a partner It has been further 
held here that besides givmg pubhc notice of retirement, the 
partners retirmg should also give actud notice to each of the 
old customers of the firm, as pubhc notice only affects a new 
customer IJwaladutt Pdlam v B MoUlal, 29 Bom Ii.R 1244] 
It may be added here that even where a retirmg partner 
takes a written contract from his other partners &eemg him- 
self ff'om all habihties of the^firm, such an agreement would 
not be bmdmg on the creditors of the firm unless these 
creditors are made parties to such an agreement If they do 
not agree to do so, the position would be fliat the retirmg 
partner would still be hable (grantmg that he has given 
pubhc notice of his retirement) for the debts of the firm 
incurred dm mg his tenure of partnership to the creditors of 
the film and in his turn he would be entitled to be mdemnified 
by his own ex-partners for any money that he may have to 
pay to such creditors In case of insolvency of his co-partners, 
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however, after his retirement, his position would be that he 
would have to pay out of his pocket the creditors of the firm 
whose debts were incurred durmg the period of his partner- 
ship to his last penny and put in claim before the trustees 
of the insolvent for such money paid out 

Public Notice of Dissolution.— The Act makes it clear 
that on the dissolution of a firm a public notice should be given, 
failmg whi(^ the partners contmue to be liable for the act of 
any one of tbem which would have been the act of the firm if 
done before dissolution This of course does not apply to the 
estate of a partner who dies or is adjudicated an insolv^for 
acts done a]ker such person ceases to be a partner (S 

Partner’s LiabiUty for Partnership Debts.— It has been 
laid down in England and m India, that every partner is hable 
for all debts and obhgations incurred while he is a partner 
in the usual course of the busmess by or on behalf of the 
partnership ; but the person who is admitted as a partner into 
an existmg firm does not thereby become liable to the credi- 
tors of such a firm for anythmg done before he comes m as a 
partner Thus it would be noticed that the habilify of 
partners is unlimited with regard to debts of the firm mcurred 
in the regular course of the business of partnership, and that 
too, hfter they jomed the partnership. 

In England it was decided by the House of Lords in 
KendaZl v. HamiltoUj 4 App. Cas , (1879) 504, that a partner 
during his lifetime is jomtly hable for &e debts of the firm 
with his other partners, though when a partner dies, the 
deceased partner’s estate can be held liable The meamng of 
this rule is that if a debt is due from a partnership firm made 
up of, say, A, B and C, all the partners. A, B and C must be 
sued m order to malce them all hable for their debts. If, on 
the other hand, the creditor chooses to pick out only A, he 
is no doubt at liberty to do so, but supposmg that he fails in 
satisfying lus debts out of the estate of A, he cannot proceed 
against B and C for the balance of the debts which remains 
unpaid. In mercantile practice, however, the firm is looked 
upon as a person havmg an existence almost difiierent from 
parties who are its partners, and now both m India and Eng- 
land suits are allow^ to be filed m Court, both by and against 
partners, in the name of the firm in order to simplify proce- 
dure 

Liability of Paitners for Neglect or Fraud of Co- 
partners.— ^Tiere by the wrongful act oi neglect of a part- 
ner actmg in the ordinary course of busmess of the firm, or 
with the authority of his partners, loss or injury is caused to 
any third party, or any penalty is incurred, the firm is liable 
therefor to the same extent as the partner (S 26). The 
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principle on which this rule is based is that every partner is 
an accredited agent of the iBrm to carry on the business of 
partnership, and that, as the principal would be responsible 
for the neglect or fraud of his ag^t committed m the course 
of his employment, the firm is here hable for the neglect or 
fraud of one of its partners committed durmg the manage- 
ment of the busmess of the firm It would be no defence for 
the other partners to say that Ibey did not know of tibie fraud 
or did not participate in it If, for example, one of the part- 
ners receives money in course of the busmess of the firm, and 
disappears with it or misappropriates it for his own use and 
the^^ecomes insolvent, the firm has to make good that 
mon^ 

The principle is now laid down m S 27 of the Indian 
Partnership Act, 1932, where it is laid down that the firm is 
liable to make good the loss where (1) a partner actmg 
withm the apparent authority receives property or money 
and misapphes it, or (2) the furm receives property or money 
and misapphes it In one case where one of the partners 
obtamed certam information from a clerk of a competing firm 
by bribmg him, which information he used for the benefit of 
his firm and to the harm of the competmg firm, his partners 
were held to be hable to pay compensation to liie competmg 
firm IKamlyne v Houston and Co , (1903) 81] It must be 
notic^ here that the neglect or fraud ought to have been 
committed in the regular course of busmess of the firm m 
order to make the other partners hable, eg it has been de- 
cided that m case of solicitors when money is given to them 
to be invested by them in a specific manner it is said to be 
so entrusted to ^em m the regular course of their busmess, 
and if therefore one of the members receives and misappro- 
priates it the firm would be hable [Blair v Bromley, (1844) 

2 Ph 254]. If, on the other hand, the money was given to 
a partner with certam instructions to mvest it at the discre- 
tion of the partner, the payment is not held to have been 
made in the regular course of the business of the firm, and 
therefore, misappropriation by a member of the firm is not 
binding on the firm [Hat man v Johnson, (1853) 22 LJ, 
QB 297] 

Special Agicement, Emergency and Other Incidents. — 
Of course by a special agreement it is open to partneis to 
extend or even restrict the implied authority of any partner, 
but this IS subject to the rule that any such restriction shall 
not bind an innocent outsider who deals with a partner 
within his implied authority without knowing of such restric- 
tion (S 20) In an emergency, however, a partner has autho- 
rity to do all such acts for the purpose of protecting the firm 
from loss as would be done by a person of ordinary prudence. 
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m his own case, acting under sunilar circunistanoes, and such 
acts will bmd the firm (S 21) In any case Ihe act done or 
the instrument executed hy a partner or other person on 
behalf of the firm must be done or executed m Ibe firm name 
or any other manner expressmg or implying an mtenhon to 
bmd the firm (S 22). On the same pnnci^e an admission 
or representation by a partner concermng the affairs of the 
firm is evidence agamst the firm if made m the ordmary 
course of busmess (S 23) Notice to a partner habitually 
actmg for the firm of a matter relating to the affairs^ of the 
firm operates as notice to the firm, except m case of a fraud 
on the firm cbmnutted by or with the consent of that partner 
(S 24). 

Couduct of Busmess and Mutual Bights and Liabilities.— 
Subject to contract between partners — 

( 1 ) every pai'tner has a right to take part m the conduct 
of the busmess, 

( 2 ) every partner is bound to attend diligently to his 
duties m the conduct of the busmess, 

(3) any difference arismg as to ordinary matters con- 
nected with the busmess may be deaded by a majo- 
rity of the partners, and every partner shall have &e 
right to express his opmion before the matter is 
decided, but no change may be made m the nature 
of the busmess without the consent of all the part- 
ners, 

(4) every partner has a right to have access to and to 
inspect and copy any of the books of the firm, 

(5) a partner is not enbtled to receive remuneration for 
tahng part m the conduct of the busmess, 

( 6 ) the partners are entitled to share equally m the 
profite earned, and slmll omtnbute equal^ to the 
losses sustained by the firm, 

(7) where a partner is entitled to mterest on the capital 
subscribed by him such mtarest shall be payable only 
out of profits, 

( 8 ) a partner makmg, for the purposes of the business, 
any payment or advance beyond the amount of 
capitd he has agreed to subscnbe, is entitled to 
mterest thereon at the rate of six per cent per 
annum, 

(9) the firm shall mdemnify a partner m respect of pay- 
ments made and habihties mcurred by hun— 

( 1 ) m the ordmary and proper conduct of the busi- 
ness, and 


18 
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(u) m doing such act, m an emergency, for the pur- 
pose of protecting the hrm from loss, as would 
be done by a person of ordmary prudence, m his 
own case, under smular circumstances, and 
(10) a partner shall mdemnify the firm for any loss 
caused to it by his wilful neglect in the conduct of 
the busmess of the firm (Ss 12-13). 

Continuation after Ei^iration of Term. — ^In case a part- 
nership IS formed for a fixed penod ^d on expiration of that 
period the partners contmue the busmess the presumption is 
that the mutual rights and duties of the partners (unless 
there is an agreement to the contrary) rexi^am the same as 
they were before eiquration of the term and the partnership 
thereafter is naturally to be taken as a partnership at will and 
the mutual rights and duties as stated above are to contmue 
in so far as they are consistent with each partnership at will 

Dissolution of Partnership. — A partnership firm may be 
dissolved by mutual agreement or consent of all partners at 
any time (S 40) Where it is a partnership at wiU the same 
may be dissolved as from the date mentioned m the notice 
given m writing by any partner to all other partners If no 
such date is mentioned the same is dissolved from the date of 
the commumcation of the notice (S 43) 

A firm is di^olved compulsorily when all partners, or all 
but one partner, are adjudicated, or where an event has 
happened which makes it unlawful for the busmess of the 
firm to be earned on or for partners to carry it on m part- 
nership (S 41) 

A partnership is also dissolved (subject of course to con- 
tract between partners) (1) by the expiry 6f the term if it 
IS for a fixed term , (2) by completion of one or more enter- 
pnses to carry on which the same was constituted , (3) by 
death of a partner, and (4) by the adjudication of pa^er 
as an insolvent (S 42) In this case the adjudicated partnei* 
ceases to be a partner on the date on which the order of ad- 
judication is made irrespective of the fact whether the firm is 
dissolved or not (S 34) Where by a special contract between 
partners the firm is not dissolved on death of a partner the 
estate of the deceased partner is not liable for any act of the 
firm done after his death (S 35) 

Dissolution by a Suit . — A partner can by brmging a suit 
get a partnerslup dissolved on any of the following 
grounds — 

(1) that a partner has become of unsound mind, m which 
case the suit may be brought as well by the next 
friend of the partner who has become of unsound 
mind as by an}' other partner , 
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(2) that a partner, other than the partner suing, has 
become m any way p^nnanently mcapable of per- 
forming his duties as partner ; 

(3) that a partner, other than the partner suing, is guilly 
of conduct which is hkdy to affect prejudiciaUy the 
carrying on of the busmess, regard bemg had to the 
nature of the busmess ; 

(4) that a partner, other than the partner suing, wilfully 
or persistently comimts breadi of agreements relat- 
ing to the management of the affairs of the firm or 
the conduct of its busmess, or otherwise so conducts 
himsdf m matters relatmg to the busmess that jA is 
not reasonably practicable for the other partners to 
carry on the busmess m partnership with him ; 

(5) that a partner, other than the partner suing, has in 
any way transferred, the whole of his mterest m the 
firm to a third party, or has allowed his share to be 
charged under the provisions of rule 49 of Order 
XXI of the First Schedule to the Code of Civil Pro- 
cedure, 1908, or has allowed it to be sold in the 
recovery of arrears of land revenue or of any dues 
recoverable as arrears of land revenue due by the 
partner , 

(6) that the busmess of the firm cannot be earned on 
save at a, loss ; or 

(7) on any other groimd which renders it ]ust and equi- 
table that the firm should be dissolved (S. 44) . 

Banker and Partnership Winding up.— When a partner- 
ship is dissolved through death, aU cheques drawn by the 
deceased partner should be marked “ Partner deceased ”, m 
all cases where the account happens to be overdrawn and the 
banker wants to stop account m order to preserve the hen on 
file deceased partner’s estates The neict pomt is that on 
dissolution of partnership, the authority of each partner to 
bmd the firm contmues (m case of death the partners so 
authorized are the survivmg partners) with a view to wmd 
up the partnership busmess and to complete transactions 
which have been started dunng the time of the partnership of 
the outgomg or deceased partner, and any mortgage even of 
real or immovable property made by the survivmg partners 
. who are carrymg on the busmess of the old firm will be good 
against the deceased partner’s legal personal representatives 
[In re Cloiigh, (1885) 31 ChD 324] The mortgsgee will 
l^ve a good tide provided he did not know that &e money 
so borrowed was utilized for a purpose other than that of the 
bu^ess of the firm 
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A cheque drawn by a deceased partner is generally paid 
by banks without confirmation from the survivmg partners, 
unlogg there are special circumstances which make such con- 
firmation necessary. In case -of a cheque drawn by a bank- 
rupt partner, the banker should not pay it unless confirmed 
by olher padners When one of the partners deposits secu- 
dty'to cover the firm's accoimt and then the fim becomes 
bankrupt, which means tiiat the partners are all bankrupt, 
&e b ank er can treat this security as a collateral security and 
may prove against the partnership estate for the whole debt 
On the same principle, if the security was given by the firm 
for the debts of a partner separately, the banker can prove 
against the partner’s estate, without takmg over the security 
mto account and treatmg it as a collateral security. The 
prmciple on which the estates are divided m case of the bank- 
ruptcy of a firm is that aU the firm’s creditors are paid first 
out of the firm’s assets, and the private creditors of each 
partner are m their turn paid m the first instance m full, 
out of the private estate, if that be sufiicient, the surplus, if 
any, on either side, bemg thereafter transferred either to the 
firm’s creditors, or to the creditors of the mdividual partner 
concerned, as the case may be. 

Winding up and Sale of Assets. — ^It may be further 
noticed that each and every partner has a right, on dissolu- 
tion, to insist on the sale of the partnership assets No part- 
ner, m the absence of an agreement to that effect, can daim 
to have his own share or that of his partner vdued by a 
valuer or to have it divided m specie Besides, the right of 
wmdmg up the affairs of a partnership m dissolution is a 
personal right bdongmg to each of the members of the firm 
which caimot be taken out of the hands of other partners by the 
personal representatives or trustees of a deceased or bankrupt 
partner llie general rule with regard to the above is stated 
thus : “ On the dissolution of the partnership dl the property 
belongmg to the partnership shall be sold, and 'the proceeds 
of the sale, after dischargmg all the parteership debts and 
habihties shall be divided among the partners accordmg to 
their respective shm-es in capital” Warby v Darby, (1856) 
Drew, p 503] Here goodwill or &e value attached to the 
firm’s name must also be sold for the c omm on benefit of all 
the partners [Leui/ v Walker, (1879) 10 Ch D 436] 

Joint and Separate Debts. — Where there are joint debts 
due from the partnership and also separate debts due from 
any partner, the partnership propeiiy must be apphed m the 
first instance m payment of ^e debts of the and, if 
there is any smplus, then the share of each partner must be 
applied m payment of his separate debts or be paid to him 
Tlie sepal ate pioperly of any partner min>t be apphed first in 
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the payment of hu: separate debts, and the surplus (if any) 
in the payment of the debts of the firm. ' 

The prmciple, as laid down m the section, has been long 
established m England Lord Kmg, m ex parte Cook, 2 P W. 
500, used the foUowmg words : — ^“It is setded, and is a reso- 
lution of convemence, that the jomt creditors shall be first 
paid out of the partnership or ]omt estate, and the separate 
creditors out of tilie separate estate of each partner^ and if 
there be a surplus of ^e jomt estate, besides what will pay 
the ]omt creditors, the same shall be apphed to pay the 
separate creditors, and if there be, on tbe olher hand, suiplus 
of &e separate estate beyond what will satisfy the separate 
creditors, it shall go to supply any deficiency that may remam 
as to the jomt creditors ** 

, Partners’ Rights and Obligations after Dissolution.— 
After the dissolution of a partnership, l^e rights and obhga- 
tions of the partners contmue m all things necessary for the 
wmding up of the busmess of the partneii^p. 

Accounts on a Winding up —The pnnciples on whidi the 
partnership accounts ought to be finally settled on a dissolu- 
tion are now laid down m Section 48 of the Indian Partnership 
Act, 1932, as follows - 

In settbng the accounts of a fixin after dissolution, the following 
rules shall, subject to agreement by the partners, be observed — 

(a) Losses, including deficiencies of capital shall be paid first out 
of profits, next out of capital and lastly, if necessary, by the 
partners individually in the proportions in which they were 
entitled to share profits 

(b) The assets of the firm, indudmg any sums contnbuted by the 
partners to m^e up deficiencies of capital, diall be applied 
in the following manner and order — 

(i) in paying the debts of the firm to third parties , 

(u) m paymg to each partner rateably what is due to him 
from me firm for advances as distmguished from capital , 
(m) m paymg to each partner rateably what is 4Be to him on 
account of capital , and \ 

(iv) the residue, if any, shall be divided among the partners 
m the proportions in which tb^ were entitled to diare 
profits 

It may be added here that a suit for account m dissolu- 
tion of partnCTship is to be brought withm three years of the 
date of dissolution 

IJMITED PARTNERSHIP 

1 

In England, imder an Enghsh Act, which is of course, 
not opphcable to us zn India, Imown as the Liiiuted Partner- 
sliip Act of 1907, a partnerslup may be formed consisting of 
not more than twenty persons carrying on tradmg busmess 
and not more than ten persons carrying on banking business, 
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and is entitled a limited Partnership The partners are 
divided xmder the Act, into two designations viz (1) the 
“ Limited ” partners, and (2) the “ General " partners. In 
every su(4i partnership there must be at least one limited 
partner, and one general partner. 

The general partners* Lability is unlimited, ie. they are 
liable for aU debts and obligations of the firm, whereas Ae 
limited partners’ fiabihiy is limited to a sum, or sums, which 
they contribute as capital, or property, valued at a stated 
amount and who shall not be liable for the debts and obliga- 
tions of the firm beyond the amount so contributed. This 
coniribution or capital of a limited partner, fixes the limit 
of his liabihties towards the debts and obligations of the firm, 
and it is fur^er laid down that they sh^ not directly, or 
indirectiy, draw out or recave back any part of thar contri- 
bution, and that if they shall draw out or receive back anj* 
such part, they shall be liable for the debts and obligations 
of the firm, up to the amount so dravm out or recaved back 
The limited partnas are not allowed to take part in the 
management of tlie partnaship business, and the3^ have no 
powa to bind the firm, thou^ they sre given the powa to 
inspect or get inspected, the books of the firm and to examine 
mto the state and prospects of the patnership business Thae 
is no objection to thedr advising thar patnas in the firm, 
but they should not take part in the management If they 
diould take such pat in the management their liability* 
would become unlimited, for the debts and obhgations which 
the firm incur, while thej' so take 'part in the management and 
on the same footing as if thej^ wae genaal pa'tnas The 
death of a limited patna does not dissolve the patnaship, 
nor IS his bankruptcj^ or lunacy a ground for dissolution. The 
genaal patners have the sole control of the management and 
direction of the firm, not only when it is a going concern, but 
also on wmding it up, unless the Couit otherwise orders 

These hmited partnerships have to be registaed in the 
requhed manna stating their name, tlie genaal nature of 
busmess, the prmcipal place of business the full name of each 
partner and the term, if any, for which the parmaship is 
entaed mto, the date of its commencement and distingiush- 
ing the limited partnas from the genaal partnas Thej* ' 
should also state the sum contributed by each limited patner. 
All changes m the constitution of the partnaship and m con- 
nection with anj* of the above particulars have to be notified 
from time to tune. 

Banker and Limited Fatnerships in England. — ^The law 
does not make the word limited *’ compulsorj* in connection 
with the name of a limited partnership, and* thaefore. the 
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banker has to be on his guard in En^and, while dealing with 
a partnership, lest it may be a limited partnership, this 
a substanti^ partner may turn out to be a limited partner, 
with the result that the banker may lose money. The banker 
must remember that the limited partner is not entitled to 
draw or endorse cheques for the firm’s account. He can, 
however, demand information from the banker regarding the 
account and the banlcer should m such cases consult the 
general partners before acceding to such a request 

As the death or bankruptcy of a Limited partner does not 
mvolve the dissolution of the firm the banker need not stop 
the bankmg account in that event. 

On dissolution of the Limited partnership, the genial 
partners are entitled to wmd it up and .the Tjmited partner 
cannot mterfere except to obtam what is due tp the limited 
partner as his share m the net assets of the firm after the 
liabilities have been discharged 

REGISTRATION OF FIRMS 

The Indian Partnership Act of 1932 has introduced a new 
departure, viz the registration of Partnership firms. This 
was done because an amount of difiSculty was experienced in 
connection with firms against whom suits had to be filed by 
busmessmen, bankers and others in finding out who are the 
actual parties holding partnership mterest in the firms The 
registration is optional m the sense that no penalty is imposed 
but the Act is so framed that sufBcient indirect pressure 
is brou^t to bear on the parties conceimed to register. This 
Act IS to apply only to such provmces or any part of which 
the Governor-General m Council in the Gazette of India may 
declare from time to time. The registration is to be effected 
with offices known as “ Registrars of firms of the area con- 
cerned ” Specially prescribed forms have to be filled in this 
connection containing a statement as to (1) the name of tiie 
firm, (2) the principal place of busmess of the firm, (3) the 
names of any other place where the firm carries on business, 
(4) the date on which each partner joined the firm, (5) 
the names in full and permanent addresses of the partners, 
‘ and (6) the duration of the firm This form or statement has 
to be signed by all the partners or their duly authorized 
agents The fini^ to be registered must not mdude or use 
in connection with their names, words such as •“Crown”, 
“Emperor”, “Empress”, “Empure”, “Imperial”, “King”. 
“Queen”, “Royd”, or words eiqpressmg or itnplymg 
the sanction, approval or patronage of the Crown or the 
Government of India or Local Governments (Secs. 56-58). 
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A mvaoi partner who has been adnutted to the benefit of 
a partnership must notify as soon as he comes of age whether 
he elects to contmue as a partner or not and the registrar m 
all such cases makes a record of such notice on his register 
The register is open to inspection to any person on payment 
of the prescribed fee together with all statements notified and 
intimations filed (Sec 66) 

Effect of Non>Registration. — ^The effect of non-registration 
IS that a partner cannot file a suit to enforce a light arismg 
from a contract or conferred by these acts against the firm or 
against any person who is alleged to be a partner in the firm 
unless the said fi^ is registered and the person is or has been 
shown in the register of firms as a partner in the firm. On 
the same footing a firm cannot sue in any Court a third party 
for any right arismg from a contract unless the said fi^ is 
registered and the persons sumg are or have been shown in 
the register of firms as partners of the firm These rules will 
also apply to a claim for set-off or other proceedmgs to en- 
force a right arising out of a contract, but shall not affect the 
following, VIZ • — 

(a) the enforcement of any right, to sue for the dissolu- 
tion of a firm or for accounts of a dissolved firm, or 
any right or power to realize the properly of a dis- 
solved firm, or 

(b) the power of an official assignee, receiver of a Court 
under the Presidency-towns Insolvency Act, 1909, oi 
the Frovmcial Insolvency Act, 1920, to realize the 
piopeiiy of an insolvent partner 

The only exception in this case being firms or partners in 
firms having no place of business m British India or having 
places of business situated in areas to which the Government 
notification does not apply and to a suit or claim of set-off of 
not exceeding Rs 100 in value 

The Select Committee Report states that the position 
created is that the third party’s right to sue the firm is kept 
intact, but in case of suits by the firm or paitners inter se or 
against thud parties, registration is compulsory, as such suits 
cannot be filed by umregislered fiims or their partners In 
case of suits against thnd parties it is open to the firm to get 
registeied cis soon as litigation is m sight The effect of this 
regulation, it is submitted, is that partners of every responsi- 
ble firm would prefer to get registered because othenvise 
they may not be able to file suits against the firm or against 
one 01 more of their partners 
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IMPERSONAL CUSTOMERS 

Customers of the bank such S associations, societies, 
mumcipal corporations, jomt-stock compames, etc. may be 
grouped under the designation of “ impersonal ” customers 

In case of some associations such as clubs they have no 
separate existence in the eye of law from that of the members 
which' constitute the association They are not legal entities 
and cannot enter into contracts or do busmess m the asso- 
ciation’s name. Other associations such as ]omt-stods; com- 
pames are recognised by law as “legal personae*’ and are 
legal entities separate and distinct from their members They 
may be defined as “ artificial persons created by law with a 
perpetual succession and a common seal ” They can transact 
busmess and enter mto contracts in their own names, and are 
said to be perpetual m that the death, insamly or bankruptcy 
of any of Iheir members will not affect their existence 

As these corporations do not possess Ihe physical attri- 
butes of a natural person,' difiSculties may arise m transacting 
busmess although they may have very wide legal powers 
' These corporate bodies are mammate and unlike a “ natural ” 
person cannot marry, or die or be subjected to imprisonment 
and therefore they think and act throu^ duly appointed 
agents such as the directors, secretary or managers. 

The common seal is the usual signatiure of the corpora- 
tion which must be affixed to all important documraits and 
contracts It may, however, be dispensed with m case of un- 
important contracts or contracts of a fiequent occurrence and 
of routine nature when the signatme of the agent such as 
secretary or manager should sufiSce 

Because of the pecuhar nature of these “p&sonae” the 
law strictly defines the powers of such associations and the 
mode in which they must transact their busmess The’banker 
should therefore be very careful when dealing with such 
“impersonal ’’ customers as anyone transactmg busmess with 
su<i a body is expected to be conversant with the powers of 
such associations and the limit of the authority of the agents 
The must therefore carefully study the charter, act (of 

Parhament or Government), or other document govermng 
such associations (Jomt-Stock Compames, dubs, other asso- 
ciations, etc are dealt with separately and m detail under 
proper headmgs m this chapter) 

JOINT-STOCK COMPANIES 

Their Borrowing Powers^ — ^In case of joint-stock com- 
pames, their powers, m connection with borrown^, lending, 
carrying on of busmess, drawmg, accepting and indorsmg 
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bills of exchange promissory notes, cheques, etc largely 
depend on their constitutlpn wMch is represented by the memo- 
randum and articles of association of each company and the 
nature of the busmess A tradmg company, for example, has 
an imphed power to borrow, 1 e even if the constitution does 
not give express borrowmg powers Every banker who has 
to deal with jomt-stock company has to see that these docu- 
ments are produced and carefully inspected Where the deal- 
mgs of a particular company are likely to be frequent with it, 
the bank should file and preserve the printed copies of these 
documents, as well as the prmted copies of the balance sheets 
from year to year, as they afford an excellent guide as to the 
financial progress and stabihly, or otherwise, of those con- 
cerns, at a given period Company Law m India is covered 
by the Indian Compames Act of 1913 as amended by the 
Indian Compames (Amendment) Act of 1936. In England, 
however, a new Act has been passed, known as the Compa- 
mes Act of 1929, which came mto force on 1st Novranber 1930 
which has been further amended by the Compames Act, 1947. 
We also amended our Act m the year 1936 which amendments 
came mto force m January 1937 The amendments made by 
the Indian Act were also far-reaching In some particulars 
we followed the amendments of the English Act of 1929 and 
m addition made numerous origmal amendments and addi< 
tions m order to meet wiih the peculiar Indian require- 
ments I 

The Memorandum. — ^The memorandum of association is 
the Charter of the company and as such constitutes the most 
important of all the documents of the company to which it 
relates It defines as well as limits the scope of the com- 
pany’s operations Great care has to be taken m the draft-, 
mg of this most important document The memorandum, 
as well as the articles, when registered, bmd the company as 
well as its members to the same extent as if tbey had signed 
them 

The Articles. — ^The articles of association form the 
bye-laws, or regulations, which govern the company’s mtemal 
management, and embody Ihe powers of the directors and 
officers, as well as those of the shareholders or members of 
the company, as to votmg, ete (Sec 21 of Indian Compames 
Act, 1913). All who have dealings with a comp any are ex- 
pected to know the contents of its memorandum and articles 
IRoyal British Bank v Turquand, 6 E and B 327; Hope 
MtlU, Ltd V Sir Cowasji J Readymoney, 13 Bom. L R 162]. 
It should be remembered that the memorandum lays down 
the mam objects and powers of the company, whiph cannot 
be departed from and which can only be ^tered by com- 
phance with certam specific requirements of the Compames 
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Act. In most cases the consent of Court, besides the passing 
of a special resolution of members or shareholders, is com- 
pulsory, with a view to alter the clauses of the monorandum 
The articles, which constitute the bye-laws of the company, 
on the other hand, are subordinate to the memorandum, i.e 
they 'cannot sedt to reserve powers outside the sphere 
chdked out by the memorandum, and m case th^ do, such 
powers are moperative. Thus, the memorandum is said to 
be subordinate to the Compames’ Act, whereas the articles 
are subordinate to the memorandum of association as well 
asvthe Act 

Banker's Position. — ^Zt is necessary for a banker to know 
and to feel sure as to what the powers of the company 
happen to be, particularly those of its directors and managers 
who act on behalf of the company. These powers are care- 
fully defined m the articles as well as the memorandum. 
The powers m which the banker would be particularly 
mterested are the powers of borrowing, and the mctent of 
delegation of such powers to the directors, as distinguished 
from powers reserved to the members of the company winch 
the said members can exercise through resolutions passed 
at general meetings. When a banker is requested to act as 
a banker of a jomt-stock company, he should first c^ upon 
the management to furnish him, with a copy of the resolu- 
tion by which his appomtment was made by the Board of 
Directors, which copy itiiould be in the exact terms m whi^ 
it appears m the minute book of the company, signed by the 
Chairman of the Board This resolution must embrace 
detailed particulars as to the persons who are to sign cheques 
and other documents and should be accompamed by ^em- 
m^ signatures of those oflimals, who are authorized to sign 
cheques, etc on behalf of the company A Tnandate of 
appomtment of a banker m the usual form has to be filled m 
and signed The fdllowmg is the usual form used * — 

MANDATE OF APPOINTMENT BY LIMITED 
COMPANY 

' To THE BRITISH BANK LIMITED 


Gbntlemek. 


19 

Company Limited 
(Registered Office } 

My Directors request you to open an ac- 
count ivitii the above-mentioned Compafay, 
and I hand you herewith 
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(3) This Certificate 
IS not required where 
there is no invitation to 
the public to subscnbe 
for the Company's share, 
1 e before it commences 
business 


Inset t " any two of 
the Directors and 
counlei signed by 
Secretary, 01 othcfunse 
as may be icqutted ” 


and Practice of Banking 

1 Certificate of Registration (for inspection 
and return) 

2 Copy of the Memorandum and Articles of 
Association 

3 Certificate of Registrar of Jomt Stock 
Companies, that the Company is en- 
titled to commence business (for inspec- 
tion and return) 

I Certified Copy of a Resolution of tlic 
Board of Ihrectois regulating the con- 
duct of the Account, together \ntli 
specimens of the signatures of the 
authorised sigatures 

Yoms faithfully, 

Seaetaiy 

Company Limited 

We hereby certify that the following reso- 
lution of the I 

Company, Limited, was passed at a Meetmg 
of the Board held on the 
and has been duly recorded in the Minute 
Book of the said Company — 

" RESOLVED — That a Banking Account 
for the Company be opened with the 
BRITISH BANK LIMITED, and that the 
said Bank be and is hereby authonzed to 
honour Cheques, Bills of Exchange, and 
Pzomissoiy Notes drawn, accepted or 
made on behalf of the Company by 

and to act on any instructions so given 
relating to tlie account, whether tlie same 
be overdrawn or not 01 relating to the 
1ian>^ctions of tlie Company *' 


Cliatriiian 

Sectciary 


DIRECTORS 


Name 

Signature 


> 




\ 


This mandate has to be carefully preserved for constant 
reference m course of transactions with the company. The 
]omt>stock company concerned should also be mstructed to 
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keep the bank authorities in constant touch with variations in 
the appointment of directors and the officers concerned. 
Such notification as to alteration should be accompanied by 
a duly signed resolution either of the Board of Directors or 
of the company m general meeting, being a copy of the on- 
gmal in the minute book of the company. It should be 
remembered that every important step which a board of 
directors of a company takes should be taken by a resolution 
and that a single director, has not tibe power to so act, unless 
the regulations so prescribe This is usually done by pro- 
viding that certam powers may be delegated by the board 
either to a committee of directors or to any one of then 
The banker should insist on beng furnished widi properly 
signed resolutions m case of each such delegation 

Directors’ “Ultra Vires” Acts. — ^The banker should 
lake care to see that the directors do not exceed their 
powers m any transaction, le act m an ultra vires fashion, 
because if they do so, that act will not bind the company 
The company, however, m sudb cases, may ratify or confirm 
sudi act or transaction, at their general meeting, provided 
the same, though beyond the powers of the directors, happens 
to be within the powers of the company, i e. not ultra vires 
the company [Wtlltam hvine v The Union Bank of Australia, 
(1877) 2 App Gas 366] H, however, the act is ultia mres 
Ike company as well as the directors, the same cannot be 
ratified at ^1 In case the ultra vires acts of the directors 
are not so ratified by the company, the company wiU not be 
responsible for such acts, but the directors may be held to 
be personally hable for same Here it is mterestmg to note 
that though company’s assets cannot be utilized for paying 
ultra vires debts, it can recover money lent by it on a ultra 
vires transaction Thus where a company, say a banking 
company, lent money on a mortgage m spite of the fact that 
the memorandum of association precluded such lendmg, it 
was held that -the company was entitled to sue and recover 
this money so lent [Ahmed Sait v. The Bank of Mysote, 
(1930) 53 Mad 771] 

Public and Private Companies. — Compames are divided 
into ( 1 ) “ pubhc ” compames, smd ( 2 ) “ private ” compames 
A “ pubhc ” company, must consist of at least seven members, 
but there is no hmit as to the maximum, whereas m case of a 
“pnvate” company, there shall not be less than two, nor 
more than fifty members not mcluding those who are m the 
emplo 3 mient o£ the company In otibier words, thou^ the 
maximum is fifty, shares may be hdd by members m excess 
of fifty, provided they are held by the present employees as 
wdl as ex-employees to whom some were allotted whde they 
were m the service of the company The compames may be 
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either ‘'limited*’ or “unlimited”, and in case of those that 
are * limited it is compulsory to add the word “ limited ’* 
after the name, on all notices or name boards or circulars, 
notices, papers issued by the company (Sec. 73) . Only those 
compames whidi are formed not for profit, but for the 
furtherance of commerce, sdence, religion, chanty, or other 
useful objects, not involving acquisition of profits, can omit 
the word “limited” after obtaining a special hcence from 
the Board of Trade in En^and and a special permission 
from the Local Gkivemment of the province m which it is 
regisiered in hidia (Sec 26). 

Directors, thdr Duties and liability. — In India every 
public company must have at least three directors as against 
the requirement of at least two m case of English pubhc 
compames Private companies need not have directors. 
We have already seen that the directors of companies have 
to act withm their powers, and that where their acts are 
ultra vires, they would be personally liable, unless the said 
acts are ratfi^ by the company. In this connection the 
summary of the judgment of Homer, J., in the famous case 
of Re City Equitable' Fire Insurance Co. Ltd , (1925) 1 Ch D. 
407, is important, where the duties of directors are laid down, 
VIZ that (1) the manner m which the work of a company 
is to be distributed between the board of directors, and the 
stafi is a business matter to be deeded on busmess lines ; (2) 
in discharging his duties, a director must act honestly and 
must esercise sudi degree of skill and diligence as would 
amount to die reasonable care which an ordinary man might 
be expected to take in the circumstances on his own behalf 
But he need not exhibit in the performance of his duties a 
greater degree of skill than may reasonably be ejected from 
a person of his skill and experience ; (3) he is not liable for 
mere errors of judgment : (4) his duties are of an intermittent 
nature to be performed at periodical board meetings and he is 
not bound to give continuous attention; (5) though not 
bound to attend all such meetings, he ou^t to attend them 
when reasonably able to do so; (6) in regard to all such 
duties which may properly be Irft to some other ofBcial, he 
is, in absence of groimds of su^icion, justified m trusting 
that ofacial: (7) it is the duty of eaifi director to see that 
the company's moneys are from tame to time in a proper 
state of investment except so far as the articles of associa- 
tion justify him in delegating that duty to others; (8) the 
director in recommending a dividend and presenting the 
annual report and the balance sheet, should not merdy be 
guided by the assurance of their rhairman, however, 
apparently distinguished and honourable, nor with the ex- 
pression of behef of their auditors, but should himself have 
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a detailed list of the company’s assets and liabilities pre- 
pared for bis own use ; (9) it is the duty of the director of 
a big insurance company to p^sonally supervise the safe 
custody of the company’s securities. 

It IS also laid down by S 83B (2) of the Indian Com- 
panies Act of 1913 that in case of a pubhc company notwith- 
standing anythmg contamed m its artides not less than tioo- 
thvrds of the whole number of directors shall be persons 
whose period of office is hable to tenmnahon at any time by 
retirenent of directors m rotation This regulation apphes 
to companies formed or incorporated after the commence- 
ment of the Indian Compames Amendment Act of 1936 
where Ihe artides of such companies have appomted 
directors two-thirds of whose number are not liable to 
retirement The object of this new addition m our Indian 
Compames Act is to provide for not more than one-tiiird 
of the total number of directors being nominated or appomted 
by managmg ag^ts, because the practice of appointing 
managmg agents’ ex-officio directors was diowing a tendency 
of making the Board practically an exf^ao Board having 
very few mdependent elected directoraT The Act further 
lays down that the managmg agent shall not appoint more 
than one-third of the whole number of directors The 
Amended Indian Companies Act has also adopted the rule 
of Enghsh Act of 1929 laying down that any provision in the 
artides o^ m any agreement between any person and the 
company by whi^ the director or manager of the company 
is empowered to assign his office as such to another person 
shall be of no efiEect unless and imtil the same is approved by 
a special resolution of the company (Sec. 86 B). 

The Amending Act also following the English Act lays 
down that a director may have the power to appoint an 
alternate or substitute director to act for him durmg his 
absence of not less than three months from the district m 
which meetmgs of the directors are ordmarily hdd, if done 
with the approval of the Board of Directors, and that this 
substitution is not to be deemed to be an assignment of office 
Of course any such alternate or substitute director shall ipso 
facto vacate office if and when the appomtor returns to the 
district in which the meetings of the dhectors are ordmanly 
held In short, temporary appomtments of alternate or 
substitute directors do not constitute an assignment of office 
withm the meaning of this section if made throu^ the 
approval of the Board of Directors 

It IS also now laid down spedfically by Section 68 A of 
the Amendmg Act to the effect that m case an undischarged 
insolvent acts as director or managmg agent or manager of'a 
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company he shall he liable to imprisonment for a term not 
exceedmg two years or to a fine not exceeding Hs 1,000 or 
both. This Section apphes both to compames mcorporated 
withm British India and outside British India This Section 
follows Section 142 of the English Act This Section had to 
be passed because it was found m England that bankrupts 
who had not obtamed then* discharge were able by using 
the machmery of the Compames Act to contmue trading 
imder the disgmse of a hnuted company with results often 
disastrous to tiiose who had given credit to the company; 

Under the old Indian Company law a director once 
appointed could not be removed unless the Articles of Asso- 
ciation eiqiressly provided the cu'cumstances under which he 
was to be removed Usually articles did provide for vacation 
of office of du'ector tpso facto m cases such as lunacy, bank- 
ruptcy, faihng to obtam qualification shares withm proper 
time, etc , but generally very few companies m their Artides 
of Association inserted a clause by which the shareholders if 
not satisfied with the directors could remove them Our 
new Indian Companies Amendment Act of 1936 now lays 
down that the conmny ms^ by an extraordmary resolution 
remove any director whose penod of office is hable to detei- 
mmation at any time by retirement of directors m rotation, 
before the expiration of his penod of office and may by ordi- 
nary resolution appomt another person in his stead (Sec 
86G) This Section of course does not apply to directors 
elected or appomted before the commencement of the Amend- 
ment Act This is a special Indian section and is not to be 
found m the Enghsh Act In case of vacation of office also 
now the Indian Compames Act by Section 86(1) lays down 
clearly the cu'cumstances under which the office of director 
IS vacated wso facto and thus this position is no longer left 
to the framers of the Articles of Association to provide 

It used to be usual both m England and m India to insert 
what was known as an Indemnity clause by which the 
directors and all officers of the company as w^ as auditois 
were reheved from all responsibihty and hability m case they 
were guilty of misfeasance or negligence however gross < 
except of course m the case of firaud This mdemmty clause 
was declared to be vahd and binding m the famous City Equi- 
table case cited above The new English as well as our Indian 
Amendment Act, however, have now declared any such 
clause to be void and inoperative 

Loans to Directors. — The piactice of taking loans from 
companies of which they were directors became a scandal m 
this country with the lesult that the Bombay Shareholders’ 
Association and other pubhc bodies protested against it As 
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a result, Section 86D (1) was introduced into our Act by tlie 
Indian Companies (Amendment) Act of 1936 whi^ ex- 
pressly forbids loans of any kmd to a director other than 
the director of a banking company or that of a private com- 
pany. It IS thus laid down expressly that no company shall 
make any loan or guarantee any loan made to a company or 
to a firm of which such director is a partner or to a private 
company of which sudh partner is a director. In this con- 
nection, it IS mteresting to note, that bank directors can 
borrow from the banlmg compames of which they are 
directors In one Madras appeal case where a director took 
a loan and failed to repay it, whereupon the Board sought 
to exclude him imder a regulation of the Board, the Court 
held that loans to directors of banking companies by such 
companies were a part of the busmess (rf the bank wil^ them 
as was dear from the new Section 86D of the Indian Com- 
pames Act and therefore the exdusion was ultra vires and 
bad [£ P. S Albuquerque v The Catholic Bank, Ltd., 
(1943) Mad 291] 

In addition, Section 86D(2) lays down that if the pro- 
vision of the above sub-section is contravened, any director 
who is a paity to such contravention shall be punishable 
with fine which may extend to rupees five himdred and if 
default IS made in repayment of the loan or m discharging 
the guarantee he shall be hable jointly and severally for the 
amoimt unpaid. 

Secret Contract by Company’s Agents.— There is one 
other section m the Indian Compames Act, viz Section 
91D, which IS also important, as it generally applies to 
mapagmg agents, and others entermg mto contracts on 
behalf of the company. The Section lays down that every 
manager or other agent of a company who enters mto a 
contract for or on behalf of a company, m which contract 
the company is an imdisdosed prmmpal, shall make a memo- 
randum in writing statmg terms of it and the person with 
whom it is made This memorandum he must forthwith 
ddiver to the company and copies to the directors and such 
memorandum shall be filed in the office ^f the company and 
laid before the next meeting of its directors In case of de- 
fault, the company shall have the option to declare his con- 
tract as void and the manager or otilier agent is liable to a 
fine not exceedmg two himdred rupees. This section is 
pecuhar to our Indian Act and would apply to all agents, 
mdudmg managmg agents and brokers, who should care to 
see that the section is strictly comphed with m order to save 
themselves from the penalty. 

19 
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Mortgagfes and Charges made by Companies. — Six speci- 
fic lypes of mortgages and charges are required to be 
registered with the Hegistrar of Jomt Stock Compames, and 
in case they are not so registered vjtthtn twenty-one days of 
effecting them, the mortgage or charge is void as agamst 
creditors and liquidators of the company, though the loan 
itself may be retamed as a personal insecured debt (Sec 
109, In Co’s Act) In India, besides being registered with 
the Registrar of Jomt Stock Companies if the mortgage or 
charge happens to be a mortgage or charge on the immovable 
property, it should also be registered under the Indian 
Registration Act of 1908. The other provision is that, accord- 
ing to In re Moolthic Budding Company v. Tacon Company, 
(1915) 1 ChD. 643, the failure to register such a charge or 
mortgage would give a subsequent incumbrancer prior right, 
if he registers it, even tliough he had an express notice of the 
prior mortgage at the time when he took his security The 
banker should therefore see that, where he advances money 
on any of the mortgages, or charges, which are compulsorily 
registrable with the Registrar of Joint Stock Compagtiies, tliat . 
they are registered' within the specified period 

In a Bombay case [D Pudumjee and Co. v N H. Moos 
27 Bom L.R 1218], where the sole managing director of a 
private limited company borrowed a sum on condition that 
*' pending the execution of the mortgage deed the borrowers 
put the lender in possession of all property of the borrowers 
made up of printmg machmery, papers and other movable 
property of a newspaper prmtmg concern and the directors 
of Ihe borrowers shall hold possession of same as agents of 
the lender and shall not sell the same without consent of the 
lender”, it was held that here tlie parties did not create a 
pledge, but intended to create a floating charge on the mov- 
able propei;ty under the meaning of Section 109, and tliere- 
fore the charge was void for want of registration 

In another case where a company carrying on business 
as mei chants consigned gooc^ overseas obtamed advances 
from then bankers and wrote to them enclosmg for the 
banker’s acceptance the company’s draRs drawn on these 
shipments and copies of bills of lading and mvoices and the 
company hypothecated the goods or proceeds to tlie said 
bankers, it was held that the effect of the transaction was tliat 
the company had created a charge on company’s book debts 
which charge not having been legistered was void against 
the hquidators [Landenburg and Co v Goodwin Ferreira 
and Co, (1932) 3 KB 275]. 

In case, however, wheie debentures are issued in a series 
in which lefeience is given to any moitgage or charge, or to 
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any other instrument givmg such a mortgage, to whidi dehen- 
ture-holders of that series ‘are entitled pan passu, the parti- 
culars as to the amount secured by the whole senes, date of 
the resolution authorizing the issue and the date of the cover- 
mg deed, if any, by which the secunty is created or defined, 
a general descnption of the proxieriy charged and the names 
of the trustees, if any, for the debenture-holders together 
with the deed or a copy thereof verified m the prescribed 
manner containing the ^arge, or if there is no such deed, 
one of the debentures, of die series, should be registered with 
the Registrar (Sec. 110, m Co.’s Act) In case any com- 
mission, bonus, or discount has to be paid directly or m- 
directly m connection with the issue of these debentures, the 
particulars of such discount, or commission, or allowance 
payable as to amount or rate per cent should ^o be mduded 
m the particulars' supphed to the registrar for registration 
(Sec. Ill, In Co.’s Act) . 

Charges that must be Registered.— The charges required 
to be registered both m India and m England are* — 

(a) a mortgage or charge for the purpose of securmg 

any issue of debentures, or 

(b) a mortgage or charge on uncalled share capital of 

the company ; or 

(c) a mortgage or charge on any immovable property 

wherever situate, or any mterest therein; or 

(d) a mortgage or charge on any book debts of the com- 

pany; or 

(e) a mortgage or charge not being a pledge on any 

movable property of the company except stock- 

m-trade, or 

(f) a floatmg charge on the undertaking or properly of 

the company 

It is further provided by Sec 109 (1) of the Indian Com- 
pames Act that every mortgage or charge created as afore- 
said shall, so far as any secunty on the company’s property 
or undertaking is thereby conferred, be void against liqui- 
dator and any creditor of the company, unless the prescnbed 
particulars of the mortgage or cha^e, togethm* with the 
instrument (if any) by which the mortgage or charge is 
created or evidenced, or a copy thereof verified m ^e pres- 
cnbed manner are filed with the registrar for registra- 
tion m the manner required by this Act withm twenty-one 
days after the date of its creation, but without prejuoiice to 
any contract or obligation for repayment of the money there- 
by secured, and when a mortgage or charge becomes void 
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under this section, the money secured thereby, shall imme- 
diate become payable . 

Provided that — 

(i) in the case of a mortgage or charge created out of 

British India comprising sole property 
situate outside British hidia, twenty-one days 
after the date on which the instrument or copy 
could, m^due cowse of post, and if despatched 
with due dihgence, have been received in British 
India ^all be sulistituted for twenty-one days 
after the date of the creation of the mortgage or 
charge, as the time within which the paiticulars 
and instrument or copy are to be filed with the 
registrar; and 

(ii) where the mortgage or charge is oreated in British 

India but comprises property outside British 
India, the instrument creating or purporting to 
create the mortgage or charge or a copy thereof 
verified m the manner may be fiJied for registra- 
tion notwithstanding that further proceedings may 
be necessary to make the mortgage or charge 
vahd or effectual according to &e law of the 
country m which the property is situate ; and 
(m) where a negotiable instrument has been given to 
secure the payment of any book debts of a com- 
pany, the deposit of the instrument for the pui> 
pose of securing an advance to the company ^all 
not, for the purposes of this section, be treated 
as a mortgage or charge on those book debts ; and 
(iv) the holding of debentures entitling the holder to a 
charge on immovable property shall not be 
deemed to be an mterest m immovable property, 
S. 109(1) 

Where any mortgage or charge on any property of a com- 
pany requh*ed to be registered under this section has been 
so registered, any person acquirmg such property' or any 
part thereof or any share or mterest therein shall be deemed 
to have notice of the said mortgage or charge as from tlie 
date of such registration [S 209(2)]. ^ 

Section 109(1) (c) now makes it compulsory for every 
mortgage on movable property as distinguished from a pledge 
to be registered which was not the case under the old Act 
whereas Sec. 109(2) is designed to affect transferees until 
notice as from the date of registration Where after tlie com- 
mencement of the Amendment Act a comp any registered m 
British India acqunes any property subject to a charge of any 
kind as would, if it had been created by the companj^ aflei , 
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the acquisition of the prc^erty, have been required tq be 
registered under Sec 109, the company must cause the 
prescribed particulars of the charge, together with a copy 
(certified m the prescribed manner to be a correct copy) of 
the instrum^t, if any, by whidi the charge was created or is 
evidenced, to be ddiver^ to the registrar for registration in 
the manner required by this Act wil^ twenty-one days after 
the date on which ^ acquisition is completed. Where, 
however, the property is situate and the charge was created 
outside India, twenty-one days after the date on which the 
copy of the instrument could in due course of post^ and if 
‘despatched with due dihgence, have been received m Brifi^ 
India shall be substituted for twenty-one days after the 
completion of the acquisition as the tune withm whidi the 
particulars and the copy of the instrument are to be ddivered 
to the registrar. In case of ddiault the company and every 
officer of the company who is knowing and wfifully m d^ 
fault shall be liable to a fine of five hunted rupees (S. 109A) . 

In this connection the provision of Sec. 120 is important. 
The section here provides a remedy m cases where the omis- 
sion to register a mortgage within the twenty-one days 
prescribed is acadental or due to inadvertence or due to 
some other sufficient cause. The section runs as under : — 

Sec. 120.— -The Court, on being satisfied that the omission 
to register a mortgage or charge withm the time required by 
Section 109, or that the omission or mis-statement of any 
particular with respect to any such mortyage or charge, or 
the omission to give intimation to the registrar of tiie pay- 
ment or satisfaction of a debt for which a diarge or mortgage 
was created, was accidental, or due to inadvertence or to 
some other sufficient cause, or is not of a nature to preju- 
dice the position of creditors or diardiolders of the com- 
pany, or ^t on the other grounds it is just and equitable to 
grant rdief, may, on the apphcation of the company or any 
person interested and on such terms and conditions as seem 
to the Court just and expedient, order that the time for 
registration be extended or, as Ihe case may be, that the 
omission or mis-statement be rectified, and may make such 
order as to the costs of the application as it thinks fit 

(2) Where the Court extends the time for the registra- 
tion of a mortgE^e or- charge, the order shall not prejudice 
any n^ts acquired m respect of the property concerned 
prior to' the time when the mortgage or charge is actually 
registered 

) 

The English Compames Act of 1929 has, by Section 79, 
added three more additional charges which have to be 
registered in England They are — 
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(1) Charge ov^ calls on shares of Joint-Stock Com- 
panies made but not paid. 

(2) Charge on a ship or share m a ship 

(3) Charge on goodwill, patent or on a licence imder 
patent or on trade mark or copyright 

A registered company is also compelled by the Com- 
pames Act to mamtam a Register of Moitgages and Charges 
(Indian Act, Sec 123 ; and Ekighsh Act, Sec 88) m which 
it has to enter all charges specially aSectmg the property of 
the company as well as all floating dharges on the undertak- 
ing, or property of the company, giving in each case a ^ort 
description of the propeity (barged, the amount of the drarge, 
and (except m case of securities to bearer) the names of '^e 
persons entitled thereto. The omission to keep such a register 
mitails a flne on any duectca, manager, or other ofiScer of 
the company, knowm^y and wflfuUy doing it. This register 
shall be open at aU reasonable times to ^e inspection of a 
creditor, or the members of a company, without fee ; and on 
payment of a small fee, not exceeding one rupee m India, and 
one shilling m England, for each inspection to any other 
person (En^h Act, Sec 89 , Indian Act, Sec 124) . 

Company Debentures as Banker’s Securities.— Bankers 
frequently advance money on debentures by compames Por 
this purpose it is necessary to ranember that these debentures 
may be carrying either a floating or a fixed diarge. 
Debentures are defined by Chitty, J , m Edmonds v Blaiiia 
Furnaces Co , (1887) 36 Ch D. 215, as follows — “ The term 
itself imports a debt — acknowledgment of a debt — and speakmg 
of the numerous and various forms of mvestments which 
have been called debentures without any one being able to 
say the term is mcorrectly used, I find that generallj% if 
not al'«vays, the instrument impprts an obhgation or covenant 
to pay This obhgation, or covenant, is in most cases at the 
present day accompamed by some charge or security. So 
that there are debentures which are secmred ” It wiU thus 
be seen that a debenture is a ceibficate issued by a company 
acknowledging the debt due by it to its holders There is 
of course no objection to a single debenture bemg issued by 
a company to one person [Bobsoii Smith, (1895) 2 Ch 118]. 

The Floatiug or Fixed Charge.— A floating'charge mpang 
that the holder of the debenture has a light to be paid out of 
the assets of the company, but tlie company is left free to deal 
with all the assets until or unless the charge becomes fixed 
through the capital, or mterest f alling due imder the terms 
of the issue [Government Stock Investment Co v, Manila Rij 
Co , (1897) AC 81 ; Evans v. Rival Granite Quarries, Ltd , 
(1910) 2 K.B 979]. ^us, m case of a fioatmg charge, the 
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directors are free xiot only to sdl the properly so charged, 
but also to mortgage it for the purpose ibe busmess. 
mortgage would take pnonty av&r the rights of the holders 
of floating debentures The charge also becomes fixed when 
the company goes into liquidation One other case is where 
the property such as goods secured by floating debentures 
are seized by the sheiks H^e the debenture-holders can 
claim .priority over the ri^ts of execution creditors, because 
it has been held that the seizure of goods by the shenS is 
not dealing with it m the ordinary course of busmess 
[Davey mid Co v Wtlltamson and Sons, (1898) 2 QB.D. 
194] In c^e dase where a null company borrowed from a 
bank on the pledge of ‘‘all the hquid assets mduding the 
stock-m-process now or at any tune hereaftex* stored by the 
company m the godowns and the mill premises”, with the 
condition that the company was not to pledge, or otherwise 
charge the goods, whiw were to be kept m a godown the 
keys of which were dehvered to the lending bank, which 
company was to sdl the goods under certain conditions, it 
was held that the transactions amoimted to a morigage of 
specific assets with a hcence to the company to di^ose the 
goods in course of busmess under prescribed conditions and 
was therefore not a floating charge [Bank of Baroda v. H. D 
Shivdasam, 28 Bom LH. 689] 

The fixed charge, however, creates a mortgage on some 
specific property of th& company m favour of debenture- 
holders. These debentures are also called mortgage deben- 
tures 

In case of a floating charge, however, if it is qiecificaUy 
declared that the company sh^ not mortgage any of its pro- 
perty in priority to, or at par with, the holders of floating 
debentures, tbe holders would be protectied. A contract witili 
a company to take up and pay for any debenture of the com- 
pany may be enforced by a decree for specific performance. 
In case where a floating charge exists even a Garnishee Order 
will not get a pnonty, because the service of such an order 
does not operate as an assignment m eqmty or amount to a 
tr£msfer of the debt [Nortxm v Yates, (1906) 1 KJB. 112 j 
Getsee v Taylor and Hartland, (1905) 2 K.B 658] 

-V Debentures to Bearer.— They are quite familiar to English 

mvestors, though they are rather rare over here Kennedy, 
J., m Bechuan^nd Exploration Co v London Trading Bank, 
(1898) 2 QB 658, decided m case of bearer debentures that 
according to flie usage of the mercantile world, the deben- 
tures were treated as negotiable instruments, passing like' 
promissory notes or bank notes, by mere ddivery from hand 
to hand. In a subsequent case, Edelstein v. Schuler and Co., 
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(1902) 2 KJB. 144. it iras hdd that it tves Eot iiecessaiy xo 
tender evidence to prove that bonds of this lend are negoti- 
ahle instruments, being c teer of zcTiich th-e Con-r eriii 
tflbe judicial notice. 

Bankers FositiQn re: Debentores. — As ^ as the banker 
is concerned, when he Snds ^lat there is already an issue cf 
debentures by the company, ^ving a charge on its property, 
he has to take that into calcuLalion before agreeing to* an over- 
draft, or any other loan, vnthout proper security, because 
naturally the debentures having a charge over the assets 
have a priority over unsecured creditors. Some companies 
issue thdr deb^tores. ^ving a charge or mortgage to a 
banker as security against loans advanced to the company, in 
vrhkh case die banker should take dus debsntare in the name 
or a nominee, preferably payable on demand. 'Where there 
is no prior charge, the barker should also see that the deben- 
ture he gets contains a clause prohihitiiig the company from 
issuing any other debentures ranking in priorny. or pari 
passu, ■with the debenture issued to him. A separate memo- 
randum iar the depoat in die usual fom\ ^ould also be 
evidenced in the security, bang depoated as a tdedg^ and it 
should be further -taken care of to get this charge duly regis- 
tered with the Registrar of Jdnt-Stock Companies, and. if 
necessary, with the Regisiiar -under the Indian Begistratijn 
Act of 1908. These debentures will not be taken to be re- 
deemed by reason only of the current account having ceased 
to he in debit, as we shall see a little later. 

The banker must sads^ himself that the debenture 
issued to him as security for an overdraft has been properly 
sealed by duly authoiis^ oSef als of the company. Ee should 
then also inspect the memorandum and articles of assomadon 
of the company and ascertain wheth® the company 2 x 5 
oSdals have -she necessary power to a^ue -the debenture and 
to borrow the amount of the proposed loan. He is also ad- 
vised to inspect -the company's Seaster of Ivlorrgages and 
Charges (as mendoned in a former paragraph) and the Regis- 
ter kept by -the Registrar of Jo5nt-&ock Companies g-rn see 
whether any prior charges have already been issued and 
registered and, if this is so. on what con^dons. 

Debenture Trust Deeds.— -When debentures are issued to 
the public it is now usual to do so under a Trust Insirument 
or Trust Deed This trust deed generally roeaking seeks to 
mortgage or charge certmn specidc property or gives a noat- 
ing c h arge on the gderal estate, or both to the dehenture- 
holders by way of security for -she paymeat of debentures or 
debenture stock as -well as interest on on -arc-oer dates 
agreed upon between the pardes. The -usual praedee is ro 
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secure the consent of two or more prominent persons wdl 
' known to the debenture-holders to act as trustees on their 
behalf. These debenture trustees represent the lenders or 
the creditors who become mortgagees when the charge is 
given. These trustees, of one part on behalf of the lenders 
and mortgagees and the company on the other part, enter 
mto these trust deeds under whii^ the company as the bor- 
rower shall convey its properties or charges m favour of the 
trustees m connection with this security and the trust deed 
is then made to embrace m detail the terms and conditions 
under which the loan has been given and the charges have 
been created It also gives m detail imder various clauses 
the rights of the debenture-holders, which they can exercise 
through their trustees in case of default, either m payment 
of mterest or the repayment of capital or m the case of 
hquidation 

. The advantages of providmg a trust deed are many, the 
prmcipal of which happens to be that m case of emergency as 
well as all throu^out the penod that the loan agreement is 
working, the debenture-holdem have the trustees looking 
after their mterest and ready to protect them whenever any . 
event happens winch is hkdy to threat^ these mterests. 
Besides this, in case of arrears of interest or capiral or m the 
event of hquidation, through the powers which are provided 
for in the trust deeds, debenture-holders are able to get the 
properties sold or tshen possession of as mortgagees, through 
then* trustees and to do this without havmg to resort to the 
Court for assistance, as a mortgagee under an ordinary mort- 
gage which does not embrace these clauses has to do and 
which the debenture-holders m absence of a trust deed may 
have to do themselves through the Court. If the charge or 
mortgage is given separatdy m separate debentures issued 
to each debenture-holder, it is not very easy for them to take 
advantage of this position The creation of this specific mort- 
'gage through the bnng^g m of trustees, places the debenture- 
holders m a more secure position and the trustees are able 
whenever necessary to consult the wi^es of the debenture- 
holders through Iheir meetings called by themselves In 
cases where the position so requires the debenture-holders can 
throu^ their trustees get a receiver of the mortgaged pro- 
perty appomted and that too under the^ powers m the deed 
without the intervention of the Court The various clauses 
in the covenant or deed also bind Ihe company down to 
various agreements under whidi they have to do or abstam 
from various things as the debenture-holders’ interest 
may warrant Of course, there were cases more frequent in 
old days than they are at present, where the financial position 
of the company borrowing bemg very sound, the security of 
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debenture trust deed was not asked for, but nowadays the 
debenture trust deeds in case of large loans and for any speci- 
fically long period have become dmost umversal In case 
of short loans from bankers and others, these deeds naturally 
are not gmerally used, though even m the case o£ bankers, 
the demand for mortgage debentures for the purpose of 
advance has become mcreasm^y frequent 

Frame of the Trust Deed. — in considermg the frame of the 
trust deed, the pomt to be remembered is that the debenture 
trust deed v/ith a mortgage or charge usually gives a legal 
mortgage on specific assets, generally immovable, le those 
forming what is known as block capital, and also cpntains a 
floating dharge on ^e general undertal^g of the company, 
mdudmg its stock-in-trade, book debts, uncalled capi^ or 
calls made and not yet paid, etc The usual circumstances 
under which the mortgage or charge is made enforceable 
are — 

(1) Arrear or default m the payment of mterest or 
capital, 

(2) Windmg up, 

(3) Breach of any of the covenants, 

(4) Arismg out of circumstances under which a receiver 
has been appomted mther by trustees or by other 
creditors 

Law Applying to Debenture Trust Deeds * — "We have 
already seen that the object of our debenture trust deed is 
to get the mortgage or charge on property transferred to the 
name of the trustees on behalf of debenture-holders These 
trustees m whose names shares of compames are thus trans- 
ferred under this deed can exmrcise the votmg power m con- 
nection with those shares themsdves irrespective of whether 
any interest on debenture loan is m arrear or not [Sieinen 
Bros and Co v Bums, (1918) 2 Ch 324] The debenture 
trustees bemg trustees all mcidents of the Trustees Act apply 
to them mcluding the prmmples of trustees buying the trust 
property themselves IMagada Soda Co., (1915) 94 LJ. Ch 
217] The lawyer who acts for trustees has a hen on the trust 
deed and other documents m his possession for his cost, botihi 
before and after the execution of the trust deed [lu re Dee 
Estates Ltd , (1911) 2 Ch 85] Of course if there is an agree- 
ment to the ^ect that the company or any oilier party is to 
pay his cost, the position would be difierent [Ju re Mason 
arid Taylor, (1878) 10 Ch D 729] The debenture certificates 
when issued along with the trust deed, generally make a 
reference to the trust deed and contam a few important pro- 
visions and rules which are to be found m the said deed 
Frequently debentures are redeemed by drawings, le. it is 
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arranged m the trust deed that a certain number of deben- 
tures would be paid out every year from a certam reserve 
fund created out of the profits and that the number of deben- 
tures which should be paid out m any particular year is to 
be ascertamed by drawing the numbers by lot. These periodi- 
cal drawings are not withm the Lotteries Act of England 
[Wallingford v. Mutual Society ^ (1880) 5 A.C. 685]. U the 
^ed date expires, they will be considered to be due even 
thou^ no baUot has been held [In re Tewkesbury Gas Co , 
(1911) 2 Ch. 279, (1912), 1 CklC A] 

Redemption of Debentures.— -EVequently a debenture 
trust deed provides for redemption of debentures by a Sink- 
ing Fund The idea here is that every year a certam amount 
IS transferred from the company’s profits to a ^cial reserve 
fund known as the Sinking Fund account and ^er the expi- 
ration of the time during which the loan is to run, the deben- 
tures are paid out from this fund which is by that time 
brought up to the amount of the debenture debt to be re- 
deemed. Here unless it is clearly stated that a Sinking Fun d 
is mtended to be cumulative, 1 e the interest on the redeemed 
debentures is to be added to the Smking Fimd, this will not 
be taken to be the arrangement by mere inference [Mormon 
V, Chicago and North West Granaries, (1898) 1 Ch 263]. 
Sometimes the trust deed provides that the redemption of the 
debentures is to be effect^ by a purchase, m which case the 
trustees may act m the best mterest of all concerned 
[National Trust Co v Wicker, (1912) A C. 377] The deben- 
ture deed also sometimes contains a power to the trustees 
to settle diluted questions m which case they can exercise 
their discretion [Noakes v. Noakes and Co , (1907) 1 Ch. 64]. 
H a debenture deed contams a covenant, as it usually does, 
to the effect that on breach of a covenant, the .debt may fall 
immediately due that wiU not mean a tnv^ breach or 
d^ault [Melbourne Brewery Co , (1901) 1 Ch. 453] 

Frequently it happens that the trustees get compensation 
m money when the lease of a property which has been mort- 
gaged with them is not renew^ In this case the rule is that 
^ the trustees have the power of sale before the security 
becomes enforceable, they may treat it as money arising out 
of sale [Noakes v. Noakes and Co , (1907) 1 Ch 64 , -Bentley’s 
Yorkshire Breweries, (1909) 2 Ch 609]. If, on the other 
hand, the trustees had no such pow^ to deal with the mort- 
gaged assets, the money must be kept invested by them and 
&e company must receive the mcome [Law Guarantee 
Society V Mitcham Brewery, (1906) 2 Ch 98] 

Under the covenants m the trust deed, powers are also 
given by which the discretion of the trustees is unfettered to 
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consent to any transaction vrLich in their opinion nill not 
prejudice the debenture-holders [Ha7ngcr v, London City 
and Midland Bank. (1918) 87 L.J. (KJB ) 973]. 

The general rule applying to all trustees happens to be 
that they should not ddegate th^ oSce dther wholly or in 
part to one of themselves or to a stranger, unless and until 
the trust deed espressly or implied]^ au&oiizes delegation or 
where circumstances have aris^ under which a prudent man 
acting for himself would delegate in the ordinary course of 
bu^ess [Speight v. Gcunt, (1883-84) 9 A.C. 5 ; Shepherd v. 
RarriSf (1905) 2 Ch 310 ; Gcsguoine v. Gasquoine. 1 

Ch 470]. Where, however, the trustee is a coiparalian or a 
company, its directors can act on its behalf [Fei^guson v. 
'Wilson, (1866) LJi Ch. 77]. A trustee, however, may em- 
ploy a company trustee who happens to be a broker [Shep- 
herd V. Harris (1905) 2 Ch. 310]. However, the preseit day 
trust deeds general!}* empower the trustees to employ 
brokers, bankers, sohcitors accountants etc. and thus tihese 
difficulties do not actually arise in practice. Even if the 
emploiment of bankers was not specifical]^ provided for in 
the trust deed, the trustees can employ them to hold trust 
funds, but in doing so they must take care to select a bank 
of repute and rdiability [Sirinfcn v. Sicinfen, 29 Beav. 211] : 
but ffiey should not leave the money with the bankers longer 
than IS necessary [Conn v. Conn, 51 LT. 770: Rehden v. 
Wesley. 29 Beav. 230]. There is no objection to trustees 
emplo}'mg solicitors and accountants where they are neces- 
sary irrespective of their power in the trust de^. The title 
de^ must be kept by the trustees and tiiey must not permit 
them to pass out of their amtroL Even in case of tiie 
receiver, they must give inspection to him but not the custody 
of it [Ind, Caope ard Co. Ftsker v. Same, (1909) 26 TXiB, 31 
CA.]. If the trustees act on thdr own judginent honestly, 
they will not be responsible for loss- resulting on the ground 
that they did not consult experts [Cocks v. Chatnpmian, 
(1896) 2 Ch. 763]. Hiey can ^ course file and defend suits 
in Court if so advised by thdr lawj-ers and where they find 
that certain action is absolutely necessaiy* in the interest of 
the state and the trust deed does not give them the power, 
they can obtain sanction of the Court by satisfying the Court 
to that effect [Be New. (1901) 2 Ch 534 ; Iforgon's Brewery 
Co. V Crosskil (1902) 1 Ch. 898]. The trustees of course 
are there to watch the interest of the debenture-holders who 
are the beneficiaries of the trust and to do everything which 
is necessary to further their interest and abstain from doing 
that which might injure those interests. No doubt circum- 
stances do arise when the interests of debenture-holders come 
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in conflict with those of the company, when it is the duty of 
the trustee to protect the debenture-holders’ mterest. 

The trust deed as we have seen secures to the trustee the 
power of sale and also a proviso for redemption which is 
generally added at Ihe end of the deed. This 'power of re- 
demption should be so drafted that the company can redeem 
only before a default is made in payment of the prmcipal 
money [Sampson v. PcLtUson, (1842) IH.S. 533]. This power 
of sale, or even the statutmy power of sale m case of freehold 
land mortgaged for a term of years, or on which a charge is 
given befwe a legal mortgage, may be exercised and when 
it is exercised the conveyance will vest in the purchaser of 
the property, subject of course to legal mortgages which 
carry priority to the mortgage made imder the debenture 
trust deed, but of course he w^ be free as to the claims of all 
mortgagees subsequent to the morlgage givmi to the deben- 
ture-holders With reference to he appointment of a 
receiver generally this power is provided for with an express 
condition that it is to be exercised m the case of great urgency 
or when the company has gone mto windmg-up. The usud 
practice is that m case of urgency the trustees when they 
enter give a certiflcate of urgency to the company, which may 
of course be disputed, but the general tendency of the Courts 
is not to go be^d such a cer^cate if the same is given in 
them opmion honestly and without bemg reckless IJophn 
Brewery v. Law Guaranteed Trust and Accident Society, 
** Times Newspaper”, Nov. 17,^909] 

Debenture-holder’s Receiver. — ^In connection with these 
debentures it may be mentioned that a clause is generally 
inserted in it, entithng the creditor, in case of hqmdation of 
a company, or in case where the mterest or capital is due and 
not paid, to get a receiver or manager for the company’s pro- 
perty appointed When a banker, under this pow^, obtains 
an order from the Court for the appointment of such a 
recover or manager, or where according to powers reserved 
he himself can independently appomt a receiver or manager, 
and he esercises ^t power, it is his duty to inform the 
Registrar of Jomt-Stock Compames, withm seven days of the 
date of such an appomtment, by givmg notice of tins fact to 
that officer and the re^trar eaters this fact m his register of 
mortgages and charges of joint-stock companies If the notice 
is not given, the backer may be hable to a heavy fine 

lien on Shares.— In connection with advances made by 
bankers on shares, one diement to be considered is that in 
case of a good many compames, clauses m the articles of 
association reserve what is called “ first and paramount ” lien 
on their own shares (which of course, extend to dividends 
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due thereon) for any and all debts due by the sharebolder to 
the company and these clauses generally reserve a power of 
sale also. Many banks permit overdraffs to their customers 
who are thmr ovm shareholders, holding large number of 
shares on reliance of this power as a security. Sudi a lien 
on the shares can be enforced even against trustees, as the 
shares on the roister are on th^ personal names and no 
notice of trust is allowed to be entered in the register of 
members by the Companies Act A purchase of such shares 
cn the market makes them subject to the lien, because the 
ezerdse of such a lien makes the company concerned a 
secured creditor even in bankruptcy {In re CoUie, Ex parte, 
Manchester and County Bank, (1876) 3 ChD. 481]. Hov/- 
ever, where the banking company has notice of mortgages of 
shares with outsiders, it will have no lien for advances made 
after such notice in spite /)f this cdause {Bradford Bank Co. v. 
Briggs, (1886) 12 A.C. 29]. 

Depoaf of Debentures with BankSd — Under the present 
lav/, if a debenture carrying a charge on the property of the 
company were to be deposited as seciuity for an overdraft on 
current account with a bank, the said debenture will not be 
taken to be redeemed by reason only of the current acscount 
having ceased to be in debt if certain conditions are fulfilled. 
We have dealt with this point in Chapter V in a passmg 
manner and shall now treat it more fuHy. 

Under the present law (Sec, 127 of the Indian Companies 
Act,, 1913, and Sec. 75 of the English Companies Act, 1829) , 
*' where either befctre or after commencement of this Act 
(thus making the law retro;^ctive as well as of future appli> 
cation), a company has redeemed debentures which it has 
issued previously, it can with certain ^ceptions, keep them 
alive for the purposes of re-issue and where a company has 
purported to exercise such a power the company shall have 
power and shall be deemed always to have had power to re- 
issue the debentures.either by re-issuing the same debentures, 
or by issuing other debentures in thdr place, and upon such 
re-issue the person entitled to the debentures shall have, and 
shall be deemed always to have had the same rights and pno- 
ritids as if the debentures had not previously been issued 

“The two exceptions are where (1) the articles or the 
conditions of issue expressly otherwise provide, or (2) the 
debentures have been redeemed in pursuance of any obhga- 
tion cn thecompan3' so to do, not being an obligation enforce- 
able only by the person to whom the redeemed debentures 
v’ere issued or his assigns.” 

The first point is easy to follov/, viz when the articles 
expressly forbid such a re-issue. In the second case, sa^' 
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where the agreement is that so many per year shall be paid 
o£E, they cannot be re-issued. “ Not being an obhgation en- 
forceable only by the persoja to whom the redeemed deben- 
tures were issued or assigns ” cover the case, where title 
debenture has been deposited to cover a temporary advance 
and the loan is called m. Here, the company can keep same 
ahve and re-issue. 

It should, however, be added that m this case, if the 
banker has notice of a subsequent mortgage, he should stop 
advancing on this account as otherwise &e rule m Clayton’s 
case will apply (1 Mer. 572) , and aU amounts paid m by the 
debtor company will go to reduce the ongmal debt [Florance 
iDeley v. Lloy^ Bank, Ltd., (1912) A.C 756] The same rule 
would apply m case of advances on dwosit of title deeds of 
land m case a banker makes further advances after notice of 
sale of land {London and County Banking Co, Ltd v 
Thomas Ratcltffe, (1881) 6 App Cas 722] It is best m such 
cases to rule oif and close the account with a view to keep 
the baxik’s claim mtact on the original mortgage. A separate 
current account may be opened for the subsequent payments 
in by the debtor company. (For further details regarding tihe 
Baidcer*s position see former paragraph m this chapter imdei 
the headmg “ Banker^s Position re. Debentures.”) 

LOANS TO COMPANIES 

General Frecaution^While dealing wi^ companies m 
the matt^ of giving loans and accommodations, the bankei* 
has thus to carefvXLy study the memorandum and articles of 
association, to ascertam what powers the company possesses 
in this regard and also settle how far the boa]^ of directors 
can independently, or the company can, at a general meeting 
of shareholders, exercise such powers. He should remember, 
as we have already seen above, that everyone who deals with 
a company is expected to be cognisant bf the contents of the 
memorandum and artudes of association The next pomt to 
remember is that in case the banker has to deal m the matter 
of financial accommodation, with promoters of compames 
about to be formed, he takes their personal bonds a^ not 
bonds from them purportmg to the actmg on behalf of the 
company to be formed as agents, because there cannot be 
a ratification of such acts by the cmnpazQr after it is formed, 
on the xmnciide that the ratification must be of an act of a 
principd who was m existence on the day the act sought to 
be ratified was dime {Scott v. Lord Ebory, (1867) LR. 2 
CP. 255]. 

Newly Incorporated Companies. — ^In case of compames 
which are newly mcorporated and for which financial accom- 
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modation is applied for, fhe banker should see whether the 
certificate enttiltng the company to commence business is 
obtained m case ihe company is a public company In case 
of private compames no su<^ certificate is necessary. The 
object of ascertammg this is that unless the company is en- 
titled to commence business, all contracts entc^d into by it 
prior to that are provisional only and will not bind the com- 
pany until it becomes so entitled. In other words, if it never 
becomes entitled to commence busmess and goes mto liqui- 
dation before obtaining this certificate, the contracts entered 
mto by the company never become bindmg [In re Otto Elec- 
trical ManufactunnQ Co., (1906) 2 Ch.D. 390]. On this 
prmciple a banker cannot enforce even his hen b^ore obtain- 
ing the certificate of the commencement of busmess, because 
a hen is a contractual right arising out of the relation between 
the banker and customer [New Druce Portland Co v 
Blacktston, (1908) 24 T.LR 583]. All that a banker need 
do here is to call for the production of this certificate and see 
that it IS properly and regularly signed by the Registrar of 
Jomt-Stock Compames If so, it is conclusive evidence of the 
company’s authority to commence busmess [In re Blair Open 
Hearth F. Co Ltd, (1914) 1 Ch.D. 390]. If accommodation 
is sought for prior to the obtaining of this certificate of the 
commencement of busmess, but after incorporation, the same 
may be given on personal guarantee of the promoters or 
directors concerned 

An Old Established Company.-~In case of an old estab- 
lished limited company the balance sheet would give the 
banker some idea as to its petition If there are mortgage 
debentures, then hen against securities only should be 
allowed, because the debenture-holders, in case of hquida-, 
tion, may have the first charge unless the debmture debt is 
insigpuficant. If the company has reserve liability m connec- 
tion with its ^ares, that wdl be no doubt a favourable cir- 
cumstance, provided the shardiolders happen to be tlie 
parties who can be relied upon to pay their c^s m the event 
of hqmdation The usual precaution taken is to take a promis- 
sory note signed by two or more directors personally, as a 
collateral security, while deahng with hmited compames. 
The other point to bear m mind is that in case the company 
is wound up either compulsorily, or voluntarily, the bankers 
should not pay cheques, drawn by directors subsequent to 
the commencement of winding up [Bolognesi’s case, (1870) 
LR 5 Ch. 567] 

Guarantees on behalf of Companies. — In case of takmg 
guarantees from directors personally, the case of Victors, Ltd 
V. Lmgard, (1927) 1 Ch 323, is important Here the point 
was that tiie directors originally gave a personal guarantee 
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for an overdraft to be granted to tiieir, company. Thereafter 
th^ arranged that instead of their own guarantee, the com- 
pany’s debenture for a specific amount chargmg the company's 
property should be substituted as security for this over- 
draft The question being raised, it was hdd that the reso- 
lution providing for the issue of debentures here was a 
nuUity, because the directors were interested in file arrange- 
ment. This principle is laid down in our Indian Act m 
Section 91B, but m England a provision mtrodudng similar 
restrictions is usually to be found m the artides, as was the 
case with Vtctors, Ltd, as quoted above 

With reference to guarantees given m connection with 
loans, etc., advanced to jomt-stock compames, the other pomt 
of mterest is the effect on the vahdity of the said guarantee, 
m case there is a change or alteration m the composition of a 
company. The principle here is that if the company remains 
mtact, the fact that it absorbs smaller concerns whose id^itity 
IS completdy sunk withm the original company, would have 
no effect [Capital and Counties Bank v. Bank of England, 
>^(1889) 61 LTNS 516]. Amalgamation, however, would 
have a different effect and, according to Lord Undley, in bis 
book on Partnership Law, 7fii Edn., page 139, “ in al^eace of 
special provisions, sudi an amalgamatiQn of two companies 
would release sureties on guarantees given to either 
separately,” though, of course, m an old case [Prescott 
Dtmsdale and Co v Bank of England, (189^)' 1 Q.B. 351], 
it was held by Smith, L J , fiiat much would “ aep^d upon 
the nature and character of the busmess amalgamated and 
how the amalgamated busmess was subsequently earned on. 
In each case, it must be a question of fact ” Of course, fiiis 
would not affect guarantees either of the amalgamated com- 
pames or banks with respect to the transactions entered mto 
pnor to amalgamation. The banker fiiould, therefore, in 
such cases get fresh guarantees in favour of file amalgamated 
company concerned 

WINDING UP OF COMPANIES 

Compulsory Winding Up.— The wmdmg up of a company 
may be either compulso^ or voluntary. In &e former case 
the result is that an officer called the “ Official liiqmdatQr ” 
is appomted, who is an officer of the Court, who takes pos- 
session of the assets of the company with a view to realize 
them and pay all the debts The compulsary wmdmg up is 
brought about by an ap^dication either of file (1) creditors, 
or (2) the company its^, or of (3) one or more members 
who are called contributories in hquidation The grounds 
on whidi the apphcation for the wmdmg up of a company 
may be presented are the following* — 
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(1) that the company itedf has passed a special reso- 
lution to be so wound up, 

(2) that default is made m filing the Statutory Report 
or in holding of the Statutory'*' meeting; 

(3) that the company has not commenced its busmess 
withm one year of its mcorporation, or has sus-^' 
pended its busmess, for a whole year ; 

(4) that the number of cmnpany’s members is reduced 
below two (m case of private compames) or bdow 
seven (m case of other compames) ; 

(5) that the company is unable to pay its debt, 

(6) that the Court is of the opmion that it is just and 
eqmtable that the company should be wound up 
(Sec 162 of the Indian Compames Act) 

A company canymg on busmess m India Cxdusively 
thou^ oiigm^y mcorporated m England, can also be 
woimd up m India. 

With reference to the petition for compulsory hqmda- 
tion imder Section 162(6), commonly known as the “just 
and eqmtable dause”, it was the old law that the ground 
alleged under this clause ought to be one which is ejusdem 
genens with that of the precedmg five dauses or sub-sec- 
tions. It is now decided that the power of the Court to wmd 
up was not so restricted [Loch v. John Blackwood, (1924) 
AC 783] This case was followed in India m S(id)apa^hy 
Rao V. Sahapathy Press Co Ltd, 48 Mad. 448 In England 
the OiBdal HeceiYm* becomes the provisional hqmdator after 
which the permanent ofQcial hqmdator is appomted by the 
Court, after consultmg the members, or ^areholders In 
India, the Official Receiver is appomted a hqmdator gene- 
rally In En^and, the Official Liqmdator is sometimes 
assisted and advised by a cmnnuttee of creditors, known as 
a “Committee of Inspection" accordmg to the directions 
and powers given by the Court Similar provision is now 
made m our Act also by the Indian Compames Amendment 
Act, 1936, by mtroducmg a new Section 178A for the pur- 
pose Fnor to this, there was no such provision m our 
Indian Act 

*The Statutoiy meeting is the meeting which the Compames Act 
requires a company to hold withm three months m England and stx 
months m India of the company bemg entitled to commence busmess 
At this meeting a report called the Statutory Report has to be submitted 
to the shareholders giving certain information as required by the 
Compames Act such as (i) total shares allotted for cash or otherwise, 
(2) total cash acqmred on these shares, (3) abstract of cash received 
from shares and debentures and of payments made thereout and balance 
in hand, (4) the estimated amount of prelimmary expenses, and (5) 
names, addresses and descnptions of directors, auditors, managers and 
secretary 
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Volimtary Winding Up and Mnding Up under the Super* 
vision of the Court—Under the amended Indian Companies 
Act and under the Enghsh Compames Act of 1929, it is> now 
provided that where it is pr<^5ed to wmd up a company 
voluntarily, the directors, and where there are more than 
two directors, the majoniy of directors, should hold a meet* 
mg before sending the notice of wmdmg up and msJse a 
statutory declaration to the efiect that they have made a full ^ 
mquiry mto the aSairs of the company, and have formed an 
opmion that the company will be able to pay its debts in 
full withm a penod not exceeding twelve months from the 
commencement of wmdmg up This declaration must be 
dehvered to the Registrar of Compames for registration, 
otherwise it will have no effect When such a dedaration is 
made 'and dehvered, the voluntary hqmdation will be known 
^ as “A Members’ Voluntary Wmdmg Up In case a wmd- 
mg up IS to be voluntary but where sudi a declaration is 
not made, it will be known as “ A Creditors’ Voluntary Wmd- 
mg Up” 

Members’ Voluntary Wading Up.— In this case all the 
powers of the hqmdator m a voluntary wmdmg up are mam- 
tamed and the rights of creditors m a voluntary wmdmg up 
are removed TI^ is because once the company is declared 
solvent, creditors’ mtervmition is considered unnecessary, 
because the parties prmcipally mterested under the or* 
cumstances are the shardbolders, or contributories, who 
would share m the surplus after the creditors are paid m full. 

Creditors’ Voluntary Tending Up. — ^In this case the com- 
pany must cause a meeting of the creditors to be summoned 
f'on the day, or the next day following thh day, on which 
there is to be held the meeting of members at which the 
resolution for volimtary wmdmg up is to be proposed and 
shall cause the notices of. the said meeting of creditors to be 
sent by post to the creditors simultaneously with the notices 
of the said meetmg of the company. These notices of cre- 
ditors’ meeting must be sent to each and every creditor, and 
should also be advertised once m the Gazette, and once at 
least m two local newspapers m the district where the regis- 
tered office or the prmcipal place of busmess of the company 
IS situate. At this meetmg a fuU statement of the position of 
the company’s affairs, together with the list of the creditors of 
the company and the estimated amount of their daim, should 
be laid before the creditors by fhe directors, and one of the 
directors should preside If any default is made m this, the 
directors and officers are liable to a penally of a fine. 

The creditors and the company may nommate a person 
to be a hquidator and m case the^creditors and the company 
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nommate different persons, the persons nominated by the 
creditors ^all be liquidators, and if no person is nominated 
by the creditors, the company’s nominee shall be the liqui- 
dator. In case a company is not satisfied ivith the creditor’s 
nominee, it may vnthin seven d^s after the date on which 
the nomination was made by the creditors, apply to Ihe Court 
for an order, directing that the company’s ]|^ominee shall be 
liquidator eifiier alone, or jomtly with the creditors’ nominee, 
or that some^ other person be appomted liquidator 

The creditors may at their meeting also appomt a com- 
mittee of inspection consisting of not more than f/oe persons 
The '' committee of inspection**, or failing that Ihe creditors, 
may fix the remimeration to be paid to the hquidator or 
liquidators. In case of death or resignation of the hqmdator, 
the creditors may fill up the vacancy. This hquidator has 
to call meetings of the company and of the creators at the 
end of each year before winch he has to lay an account of 
his acts and dealings and of the conduct of the winding up 
during the preceding year On Ihe affairs of the company 
bemg fully wound up, he has to pass them by calling both 
meetmgs ^ the company and the creditors. Withm one we^ 
after the date of these meetings, or after the date of the later 
meetmg, a copy of the account and the returns have to be 
sent to the Registrar of Compames 

In case the wmding up contmues for more than one' 
year, the hquidator shall summon a general meeting of cre- 
ditors at the end of the first year &om commencement of 
the wmding up An account of his acts and and 

oflhe conduct of the wmding up durmg Ihe previous year 
has to be laid before this meeting In case t^ hqmdation i 
lasts for more than one year, su^ar meetmgs have to be 
called at the end of each succeeding year gnd when the hqm- 
dation is completed, final meetings have to be calle d both 
of the company and the creditors and accounts laid before 
them One week after the date of these meetmgs, or if the 
meetings are not held on ihe s am e date after the date of 
the later meeting, the hqmdator shRll send to the Registrar 
of the Compames a copy of the account and a return of hold- 
ing the meetings and of their dates Three months after 
registration of these returns, Ihe company shall be deemed 
to be dissolved 

Undaimed Dividends and Undistributed Assets. — As the 
Indian Compames Act, 1913, did not provide for the custody 
of unclaimed dividends and undistributed assets of compames 
m hqmdation or for the disposal of subsequent olaims to such 
moneys, the position at law was very unsatisfactory in 
respect of these matters. An amendment was therefore 
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made m the Act in 1940 by the additicm a£ S. 244B under 
which it IS now provided tb^t the hquidator i^ould pay into 
the Reserve Bank of India to ihe credit of the Centi^ Gov- 
ernment in an account to be called the "Companies Liqui- 
dation Account” any such mone 3 rs which have raaaained 
with the hqmdator unclaimed or undistributed for 6 months 
after the day on which they became p^able or r^undable 
as wdl as any money representing undaimed dividends or 
undistributed assets m his hands at Ike day of dissolution. 

It is also provided that the receipt of the Reserve Bank 
of flndia for such money paid by him shall be an effectual 
discharge of the hquidator m respect of these claims. On 
making the above payments tbe hqmdator 'is required to 
make a statement m the prescribed form to an ofBcmr 
appomted by the Central Government setting forffi details 
of such dai^ 

Amalgamation and Reconstraction.— In case where amal- 
gamation, reconstruction or absorption arrangement is made 
between two or more compames it can now be done both 
under the Indian Compames (Amendment) Act of 1936 as 
weh as under the English Compames Act of 1929 by avoid- 
mg winding up This method saves an amount of unneces- 
sary eiqienditure which the compulsory wmding up of the 
absorbed company through the usual process of wmding up 
mvolves. Thus the compromise as laid down by Secs. 153A 
and 153B can be carried out and apphed to compromises in 
case of compames not m course of being wound up ' Here 
after going through the process as laid down 'in Sec. 153 an 
apphcation is to be made to the Court imder the said section 
for the sanction of the compromise or arrangement proposed 
m a company and any persons as are mentioned m that section 
and it is shown to the Court that the compromise or arrange- 
ment has been made for the purposes ^ or m connection 
with a scheme for the reconstruction of any company or com- 
pames or the amalgamation of any two or more companies 
and that under the scheme for ^ole or any part ^ the 
undertaking or the property of any company concerned m 
the scheme is to be transferred to another company, the Court 
IS authorized to make one or more of the orders as we have 
stated below Here it may be added that the company trans- 
ferring IS called the "transferor company” and the other 
company to whom the undertaking or property is to be trans- 
ferred IS known as " transferee company ”. 

Ihe Court is authorized to make provision for any or 
all of the following matters . — 

(a) the transfer to the transferee company of the whole 
or any part of the undertaking and of the property 
or habihties of any transferor company ; 
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(b) the allotting or appropriation by the transferee com- 
pany of any shares, debentures, pohaes, or other like 
mterests in that company which under the compro- 
mise or arrangement are to be allotted or appropriated 
by that company to or for any person ; 

(c) the contmuahon by or agamst the transferee com- 
pany of any legal proceedings pending by or against 
any transferor company, 

(d) the dissolution, without wmdmg up, of any trans- 
feror company, 

(e) the provision to be made for any persons who, withm 
such time and m sudi manner as the Court directs, 
dissent from the compromise or arrang^ent,* 

(/) such inadental, consequential and supplemental 
matters as are necessary to secime that the reconstruc- 
tion or amalgamation shall be fully and effectively 
carried out [Sec. 153A (1) ] *• 

When the order under Sec 153A(1) provides for a 
transfer of property or habihties, the said property shall be 
transferred to and vest m and the liabihties sh^ be transfer- 
red to and become habilities of the transferee company In case 
any property is directed by til® order to be free from any 
charge which is by virtue of the comproimse or arrangement 
to cease to have ^ect, the same shall be free. Sec 153A (2) 
A certified copy of ihe ordmr has to be dehvered to the 
registrar for registration within 14 days after completion of 
same If default is made m complymg with this, the com- 
pany and every ofiScer of the company knowmgly and wil- 
fully m default shall be liable to a fine not exceeding Es 50 
The property under this section mcludes property, nghts 
and jxiwers of every description and habihties will mdude 
duties The word/' company ” as'' used in Sec 153(4) will 
not mclude any company other than a company within the 
meanmg of the Indian Compames Act 

In a scheme or contract which mvolves the transfer of 
shares or any class of shares m a company (le the trans- 
feror company) to any other company, whe&er the said com- 
pany IS a company within the meanmg of this Act or not, 
has withm four months after the mal^g of the offer by 
the transferee company been approved by the holders of not 
less than three-fourths m value of the shares affected the 
^ transferee company may, at any time withm two months 
after the expiration of tife said four mont]^, give notice m 
the prescribed manner to any dissenting shareholder that it 
desires to acquire his shares and where such a notice is 
given, the transferee company shall, unless on an apphca- 
tion made by the dissenting shareholder withm one month 
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jErom the date on which the notice was given, the Court 
thinks fit to order otherwise, he entllled and hound to ao- 
quire those shares on the terms on which under the scheme 
or contract the shares of the approvu^ shareholders are to 
he transferred to the transferee company In case where, 
however, any such scheme or contract was approved at any 
tune before the commencement of the Tr ufian Compames 
(Amendment) Act of 1936, the Court has the power at its 
discretion hy an order on an apphcalion made to it hy the 
transferee company within two months after the commence- 
ment of that Act, to authorize notice to he given under this 
section at any time withm fourteen d^s after the makmg of 
this order m which case Sec. 153B shall apply except that the 
terms on which the shares (rf the dissenting shareholders 
are to he acquired shall he on such terms as the Court may 
1 ^ the order direct instead of the terms provided the 
s^eme or contract When a notice has been given hy the 
transferee company under this Sec 153B and the Court has 
not on apphcation made hy the dissenting shardholder 
ordered to ^e contrary, the transferee company shall, on the 
expiration of one month from the date on wifich the notice t 
has been given, or if an application to the Court hy the dis- 
senting shareholder is then pending, after that application has 
been disposed of, transmit a copy of the notice to Ihe trans- 
feror company and pay or trani^r to the transferor company 
the.amount or other consid^ation representing Ihe price pay- 
able hy the transferee company for Ihe shares which hy 
virtue of Sec. 153B the company is entitled to acquire. Upon 
this a transferor company must register the transferee com- 
pany as the holder of its shares All the money recdved hy 
the tr ansfe ror company under this section must be paid into 
a separMe hank account and any other sums or any ofiier 
consideration so received shall he hdd hy that company mi 
trust for the several persons entitled to the shares in respect 
of which the said sums or other considerations wm:e recmved. 
The dissmitmg shardiolder hd:e mdudes a shareholder who 
has not assented to the scheme or contract and any diare- 
holder who has failed or refused to transfer his shares to the 
tr ansf eree company m accordance with the scheme or^ contract. 

EXECUTORS AND ADMINISTRATORS 

The executor or executor’s account or that of an admi- 
nistrator is to he regarded hy the banker as that of the 
deceased’s estate It is, however, for many purposes hke 
that of a paitnership For instance, each executor can deal 
with the assets and can open and operate a hanking account 
hut the other executors can countermand his actions In 
Gaunt V. Taylor, (1843) 2 Hare 413, where an executrix 
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had drawn a dieque which was countermanded hy feillow 
ececutors before it was honoured and the banker thereupon 
paid the amount into Court, the propriety of the banker^ 
action was not challenged 

\ The banker should however take a mandate signed by 
all the executors as to how cheques and bills are to be signed 
and indorsed and holding all the executors jointly and 
severally liable for any overdraft This mandate riiould be 
strictly followed and where it provides for the rignature of 
at least two executors the banker should not accept the 
s^atxire of one only. Where no instructions are given but 
’one of the ^ecutors informs the banker that dieques must 
be signed by all the executors, the banker must foHow these 
instructions 

One executor can eSectivriy cotmtermand payment 
even where all executors are required to sign cheques to< 
gether. Where the instructions are that rither of two exe- 
cutors can operate the account in thdr joint names, one of 
the executors may still countmmand payment of a cheque 
signed by his co-executor. 

The bankruptcy of an executor wall not terminate his 
appointment and therefore the banker need not stop the 
accoimt m that event. The banker should however, stop 
the account in such a case if the account has been overdrawn 
on the bankrupt’s personal security. This is to prevent the 
operation of the Hrde in Clayton's case and to retain the liabi- 
lity of the bankrupt executor. 

The lunacy of an executor \vall, however, tennmate his 
authority and -fee banker must not pay cheques drawn by such 
executor without first obtaining the consent of the other repre- 
sentatives 

We have seen that on notice of death of the customer, 
the banker should stop pa3mient of his cheques until a pro- 
. bate, or letters of administration, or a succession certificate 
is produced Before sioppmg payment, however, the banker 
should be absolutely certain about 'he customer's death. 
Cheques ^obtained prior to notice of death may be debited to 
'the account of the deceased customer as wdl as 'those which 
the banker had “marked'’ at 'the customer's request As 
soon as the executor, or administrator, obtains probate or 
letters of administration the bank opens an account in the 
executor’s or administrator's own name, to which account the 
balance of the deceased’s account'is tra^erred. The probate 
is made up of a copy of the 'will 'with the seeded certificate of 
the Court, testifying to its genuineness On its productioiu 
the banker shoiild note in a special register 'the directions 
which the deceased in his 'wiU has given as to &e disposal 
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of his property, for future reference and guidance. In case 
of “letters of administration ” also, full particulars should be 
recorded m the register, together with details. It should also 
he remembered tlmt if the executors or administrators cany 
on the husmess of the deceased tiiey would he personally 
liable, unless the will directs and authorizes them to do so. 
In the latter case also, the executors and administrators can 
leimhurse themsdves from the estate, but if the estate is not 
sufficient to meet the debts, they would be personally res- 
ponsible In a Bombay case, the doctrme of Enghsh law in 
this connection was enunciated to the effect that on a claim 
for money lent to the executors, they are hable personally and 
a judgment cannot be directed gainst the assets of the testator 
^ IByramjt Rvstomjt v. Heeiahat, 11 Bom. LR 250, Farhall 
V FarJiall, (1871) LR 7 Ch 123]. The law regards the exe- 
cutors and administrators as “one” person, with the result 
that any one executor or admimstrator, can act on behalf of 
htmself or his co^executor or co-admimstrator, so that one of 
tiiem can give a valid discharge for a debt or a receipt for 
money paid or handed over on the account of the estate 

The modem hanker has lately entered upon this new field 
by offering himself to be nominated as an executor or 
trustee. I^e duties of executors and trustees are onerous 
and require speaahzed knowledge of the law applying to 
them as well as busmess acumen m carrymg out llieir work. 
Private mdividuals have always foimd ffiese duties not 
only irksome but also m these days of active work and httle 
leisure impossible m many cases, with the result that many 
executors and trustees have left the bulk of the work to be 
done with the lawyer whose costs have frequently taxed the 
estate more than was just or eqmtable. l\^y (ff our jomt- 
stock banks for a small fee undertake these duties, the usual 
practice bemg to form special subsidiary compames to deal 
with this class of busmess Here the party who takes 
advantage of the offer gets a substantial institution to look 
after his property and estates imder the guidance of expert 
officers who work these compames 

Different Grants on Administration.— Where an infant is 
appomted as executor, a special grant is made to the father 
to act during mmority, whidk grant is known as durante 
minore aetate 

Whereas if a person appomted as an executor happens 
to be of unsound mind, a grant is made called durante 
dementia. 

If the executor happens to be absent, a grant may be 
made known as durante absentia. Absence means out of 
the jurisdiction of the Court at the mqpiration of twelve 
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months from the testator’s death Ihere may be a limited 
grantf 1 e hmited to time or amount of the estate or both 

Cum testamento annexe is a grant when the will exists, 
but either executor dedmes to act or is dead or not appomted. 

Pendente lite is a grant made when a suit is pending 
toudhing the vabdily of a wiU. The parson here appointed 
has all the general powers of the administrator, except as 
to distributing of the residue Ad htejn is made when the 
proper representative does not act, and in the interests of the 
estate, it has to be represented at some suit or proceedmgs. 

There is no objection to a married woman being 
appomted an executor or administrator. She can here act 
without her husband’s mterferoice 

The banker may have securities or other valuables belong- 
ing to the deceased customer These should also be hand^ 
over to the properly appomted ocecutor or administrator, 
obtaining complete ^charge from him 

Loans to Executors and Adminisfialors. — When the exe- 
cutor or administrator wants an advance from the banker for 
the purpose of pajnng the estate, the banker can only advance 
that by taking proper security This is because otherwise an 
advance made prior to the obtaining of probate may place 
the banker m an awkward position, if by some technical flaw 
the wiU or appomtment is miUifled. Of course, after the grant 
of probate, or letters of administration, the executors or 
administrators are able to exercise their usual powers m 
connection with the estate They can pledge the estates of 
the deceased for the purpose of raismg a loan for meeting 
expenses or debts, of the deceased The banker should see 
that m connection with loans granted on personal security of 
the executors, they must be made to join 

If an account is opened m the bank ledger imder the 
headmg of “Executors of late Mr. James Shaw (deceased), 
Wilham Grant and J Ellis ”, that could be operated on by 
any smgle executor on behalf of himself and Ins co-execu- 
tpr Otherwise, if it is opened m two or more personal 
'names only, le without tlie designation as executors, the 
same would have to be treated as a jomt account and all 
would have to sign The best thing is to take from the exe- 
cutors concerned a writing laymg down the form m which 
the account has to be opened, and the manner in which it is to 
be operated upon 

The executor is given one year, both in India and 
Ekigland withm which to realise the property, and is not 
bound to d^hver any legacy until the expiration of one year 
from the deceased’s deatii This is called tiie “executor’s 
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year ” The executor has complete powers m law, according 
to Section 269 of Indian Succ^sion Act, 1925, to dispose of 
thie property of the deceased m such manner as he may 
thmk fit. Therefore, if the executor, m exercise of hiis 
discretion, mortgages a part of the movable estate of the 
deceased, the mortgage will be vahd. The executor can 
transfer his office on his death by bis will to his own. exe- 
cutor, who IS to act on behalf of the original estate, 'as 
well as that of the deceased executor. This is because m 
law there is a contmmty of confidence of the deceased in 
such appomtments 

As far as the executorial purposes are concerned it has 
been laid down for a long time that it is a very common 
practice for him to obtam advances from bankers for imme- 
diate wants of the estate by depositmg securities bdon^g 
to ffie estate [Eorl Vane v Rtgdan, (1870) LR. 5 Ch. 670] 
The only pomt to be guarded against is that the executor may 
borrow money for the purpose of carrying on the testator’s 
busmess without bemg specifically authorized to do so by 
the will iM’Nelhe v. Acton, (1853) 4 De G M & G 744]. 
If the ba^er has notice that money he lends to the exe- 
cutor IS going to be misapphed, he will acquire no claun 
against the estate [CoIItnson v Lister, (1855) 7 De G. M 
. & G. 634]. 

The usual practice when a banker hears of a customer’s 
death, as we have already noticed, is to stop payment of the 
cheque of the deceased until confirmed by the executor or 
adraimstrator The cheques which the banker has already 
paid before he heard of the death could undoubtedly be 
debited to tiie account of the deceased. Similarly, cheques 
whi(^ the bankers have “marked” at the deceased custo- 
mer’s request or for the purpose of clearing are debited to 
the said account The party who claims to be the executor 
or administrator has then to produce the probate m the 
former case and the letters of administration m the latter, to 
the banker on which the deceased’s account is transferred 
to the names of the executors or administrators as the case 
may be The probate is a certificate from the Court wi^ 
the copy of the will to the effect that the said will was a 
genume document and was the last testament of the party 
concerned The banker no doubt takes note as to the con- 
tents of the will as far as the disposal of the property of the 
deceased is concerned for his future guidance The pomts 
to be noted are : — 

( 1 ) The date on which the will was made, (2) the date 
' of the probate, ( 3 ) probate value of the estate concerned, 
and ( 4 ) and powers of the executors, administrators 

' or the trustees if any appomted by the Court 
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If the will empowers the executors to carry on the busi- 
ness of the deceased, aU the powers that it may give to them 
as to horrowmg on account of the business, pledging or mort- 
gaging of properly, accepting, drawing and endorang of bills, 
signing of cheques, etc are carefully noted. 

Banking Procedure while dealing with the Eimcntors and 
Administrators. — Frequently bankers obtain a copy of the 
wiU and keep it on their file in cases where they have to 
constantly deal with the estate in connection with its 
business 

If the will is so framed that certam persons are appointed 
executors to dispose of and distribute the estate and there- 
after in case of certam specific estates or amounts, the ese- 
cutors or certam number of them aie mnpowered to act as 
tiustees, the last named set of executors become trustees as 
soon as their function of mrecutorship is performed and their 
office of esecutorship is thus ended. 

Will of a Hindu and Probate. — ^in connection wilh the will, 
it will be interesting to note that a Hindu can make a will 
under the Indian Succession Act, 1925, as regards his 
separate or sdf-acquired property. A B^du woman may 
alsa bequeath her "stridhana", le. her own personal estate. 
In some cases, consent of her husband is required The posi- 
tion of a Hmdu is that there is besides self-acquired properly 
what IS known as "ancestral propeity**. Here, u^ess he 
asks for a partition, the ancestred property remains joint, and 
the income is utilized towards the mamtenance of mgle mem- 
bers of the family and their wives, and marriage expenses of 
the daughters of the family. In case of a Hindu testator’s sdf- 
acquired propmiy, probates or letters of administration are to 
be obtained on the same footing as in case of non-Hindus The 
only restriction being that a ^ndu cannot bequeath property 
by a will which he could not have alienated by gift inter vivos. 
He cannot also so dispose of as to deprive his wife or any 
other person entitled to mamtenance {Promotha Nath v. 
Nagendrahala, (1908) 12 Cal W.N. SOS] Under the Indian 
Succession (Amendment) Act, 1926, all Hmdu wills made 
after 1st January 1927 must be m writing and attested on 
the same footing as all wills are required to be attested 
The will of a Hindu is not revoked by his subsequent 
mamage (Sec. 57, Indian Succession Act, 1925). 

Where a suit is filed to recover a debt due to the estate 
of a deceased Hindu, no decree can be passed against the 
debtor unless on production of the probate or letters of admin- , 
istration, or succession certificate. The case may be heard 
to the stage of judgment, and judgment ddivered, but the 
actual decree cannot be passed im^ the party on behalf of 
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the estate has obtained a proper probate, letters of adnmustra- 
tion, or succession certificate as &e case may be. 

Will of a Mohammedan and Probate.— In case of a Moham- 
medan, his power to make a will is governed by the Moham- 
medan Law. Under this law, a Mohammedan cannot dispose of 
more than one-thvrd of his estate. The rest must go to his heirs 
accordmg to the Mohammedan Law oi Succession. Of course, 
there is a httle difference between the two sects of Moham- 
medans, VIZ the Shiahs and the Surmis in the matter of details, 
but the above is the govermng prmciple to all The other im- 
portant point is that a Mohao^edsm need not observe any 
special formahty in making his will, as is required by law 
m case of other commumti^ m India All that is required 
IS that he should declare his mtention dearly which, if 
proved, and m sufiicient dearness, will be earned out 
[Suleman Kadar v Dorah Alt Khan, (1882) 8 Cal. 1] 
From this it follows that not only diould Ihe form known to 
English law need not be followed, but that it need not even 
be m wnting If it happens to be m writing, it need not even 
be signed by the testator or attested by witnesses In case 
of an oral also, there is no technical compulsory require- 
ment as to the niynber or dass of witnesses 

An executor may ap^ly for the probate of the will of a 
deceased executor m the same manner as any other executor. 
In case of an oral will, it may be obtamed by affidavits of 
witnesses as to the oral provisions made by the deceased 
IMahommad Ahha v Maruimhat, 24 Bom 8] Under Sec- 
tion 211 of the Indian Succession Act, 1925, the whole of the 
property 6f a deceased Mohammedan vests m his executor 
whether or not probate is taken out hi absence of an exe- 
cutor or administrator, the property of a deceased Moham- 
medan vests at the moment of his deatii m his heirs. Hus 
is because Mohammedan Law does not recognize any repre- 
sentation to the estates of a Mohammedan [Amir Dulhtn v. 
Baio Nath Stngh, 21 Cd 311]. 

As the property vests m the heurs or the executor directly, 
the debtors of a deceased Mohammedan can pay their debts 
to his executor without probate, and this pasrment wiU operate 
as a discharge to the debtor. In case of heirs, however, tiiey 
all should 30m, as payment to one of them does not di^ 
charge the debt to aU [Pathummaht v VtUtl Ummachahi, 

(1902) 26 Mad 734 to 739] 

« 

It should be remembered by the banker that the exe- 
cutor of a deceased Mohammedan is a bare trustee for the 
heirs as to two-thirds of the assets which the deceased has 
no ri^it to dispose of l^y the will A bare trustee means 
one who has no beneficial mterest himself, but all that he 
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has to do IS to transfer the property to the beneficiaries 
[Re Cunningham v Fraj/Iwip, 2 Ch. 567]. 

In case where a Mohammedan has died intestate, adminis- 
tration of his estate may be granted to any person who, ac- 
cording to the rules of Mohammedan Law, would succeed to 
the whole or part of the property m case of mtestacy. The 
Court, of course, has the ^cretion to select when more than 
one so quahfied apply, and if none apply, it may be granted 
to a creditor , 

JOII^T HINDU FAMILY FIRM 

Dislmct from a Partnership.— -It may be stated here that 
a ]oml Hindu family firm possessmg a tradmg busmess and 
created through the operation of l&ndu Law must be dis- 
tmguished from an ordinary partnership on many grounds 
The liabihties of partners of such a firm are governed mainly 
by Hindu Law on the prmciple on which jomt Hmdu family 
transactions are acknowledged and accepted The joint 
Hmdu family firm differs from partnership in fiiat the death 
of one of the ]oint owners does not put an end to the existence 
of the firm, nor can one of the paitners who voluntarily 
severs his connection ask for an account fpr the past profits 
and losses The managmg member of the family can also 
pledge the family credit or family property for the purposes 
of the busmess of such a firm, but no other male member can 
do so If, on the other hand, the partnership is of a character 
where a certam number of members of a jomt Hmdu family 
have jomcd with otheis (outsiders) the partnership will be 
governed by the Indian Paitnership Act and not by Hmdu 
Law 

The Manager or the *‘Karta*’. — ^The property generally 
belonging to a joint Hmdu family is managed by the father 
or any other semor member for the time being of the family. 
The manager of a jomt family is called "fcaifa” The 
manager has the authority to borrow money for the family 
business The manager of the jomt family is generally the 
manager of the joint family busmess Ihe habihty generally 
of the members of the jomt family is limited to their shares 
in the jomt family estate They are not personally liable on 
a contract, purported to be entmred mto by the manager alone, 
unless it can be shown that m reahty the adult co-parceners 
actually took part m the contract or that the contract was one 
which they subsequently ratified The same rule applies to a 
promissoiy note passed by the manager in his own wnmA when 
the money is borrowed for the purpose bf the jomt femily 
busmess or to meet a jomt family necessily. Ihe managei 
of a jomt family busmess has a general power in connection 
with making contracts, givmg receipts, dischargmg claims 
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which are incidental to the business, because without such 
general powers it would not be possible for fhe business to 
be carried on {Kishan Prasad v Har Narava Smgh, (1911) 
33 All. 272]. 

The “Karta’s” Power to Borrow. — The manager has a 
ri^t to mcur debts on behalf of the tomily for what are known 
as necessities The legal necessities have been held to be. 
(1) Payment of Government revenue and of debts which are 
payable out of family property [Ghanb XJUah v. Khalak 
Smghf (1903) 25 All. 407]. (2) IMiWtenance of co-parceners 
and of the members of toeir family IMahwndi v. Sarasukh, 
(1884) 6 All. 417]. (3) Marriage expenses of male co- 
parceners and of daughters of co-parceners' [Sundrahai v 
Sktv Narayan, (1908) 32 Bom 81 , ChhoU Ram v. Narayan 
Das, (1887) 11 Bom 605] (4) P^ormance of necessary 

funersi or family ceremonies INalhuram v. Shoma Chhagan, 
(1890) 14 Bom. 562]. (5) Costs of necessary htigation indud- 
ing bnowmg of money for the purpose of maintaining a suit 
to recover properly bdongmg to the ]oint family [Beni Ram 
V. ManSmgh, (1912) 34 All 4]. ( 6 ) Costs of defendmg 

the head of &e joint family or every other member against 
a serious crimmal charge (7) Payment of debts incurred 
for family busmess [Sham Sunder v Achhan Kunwar, 
(1899) 21 All 71] In estabhshmg the legal relations of a 
joint iirm the Courts treat it as a kmd of partnership and 
apply the prmciples of that law [Raghunath Tarachand v 
The Bank of Bombay, (1910) 34 Bom 72] 

These rules, no doubt, apply to what is known as 
ancestral family business and not to a new busmess of cer- 
tam male members of the family with or without outsiders 

The One Peculiarity of A^icestral Business.— The one 
pecuhanty of tins family ancestral business is that only the 
manager has authority and not any other co-parcener to enter 
mto obligations bmd^ on the family busmess firm, but in 
return, the managing membei has the obligation thrown upon 
him of not only bemg hable, as far as his share of the estate 
goes, m connection with debts he mcurs on behalf of the 
family ancestral busmess, but he is also personally liable; 
because the contract is entered mto by him This means 
that his separate property mil, m such a case, be also hable, 
if the family property is not sufficient. The other co-parceners 
are not, however, personally hable, but only their share or 
mterest m the joint fdnily estate is hable. The manager, of 
course, can pledge the family property induding the mmor’s 
mterest for toe purpose of fai^y business, though the minor's 
habihty will be limited to his interest m the family pro- 
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peity, and lus separate properly, if any, will not be liable 
for the payment of such debts 

Nc%v Business by Father. — According to the latest deci- 
sions of tlie High Courts of Madras and Bombay, if the father 
starts a new business and the joint family consists of father 
and sons, the said busmess woidd be deemed to be ancestral. 
The lesiilt is tliat the sons, whether adults or minors, are 
liable for the debts incurred by the busmess to the extent of 
then* shares m the joint family property [AchuULnarayanayya 
V. Ratnajee, (1926) 49 Mad 211, Anna Bhai v Slivoappa, 
(1928) 52 Bom 376] 

If the managing member of a jomt family busmess enters 
into a pailneiship with a stranger, the partnership will be 
considered as exclusively one between him and the stranger, 
though diey may be accountable to the family if he has entered 
into such a contiact while actmg on behalf of the family. 

Sir Lawnence Jenkms, m a Privy Council case [Sanyosi 
Charan Mandal v Krtslinadhan Banerji, 49 Cal. 560 at pp 
567-8] lays do^vn that “the distinction between ancestral 
business and one started after the death of the ancestor as 
a source of partneiship relations is patent. In the one case 
these relations result by operation of law from a succession 
on the death of an ancestor to an estabhshed business wiUi 
its benefits and its obhgahons In the other, they lest ulti- 
mately on contractual arrangement between parties” The 
result IS that only those male members of the jomt family 
who are adults and who have consented to jom such a part- 
nership would be hable, but the nunor co-parcener, though 
he may be admitted to the benefit of partnership, would not 
be partner of such a busmess for the sunple reason that this 
busmess rests on a contractual arrangement. 

The manager of an ancestral family busmess has autho- 
rity to raise money not only to discharge debts arismg out 
of the family busmess, but also money to carry it on It is 
a matter for his decision whether the money necessary should 
be raised by mortgage or a sale, or whellier it is better to 
raise the money to contmue the busmess which latterly has 
not been profitable, or to close it down, and that it would 
be unreasonable to expect a member to mvestigate a ques- 
tion of that kmd 

Current Account with a Family Firm. — ^The banker has 
thus to bear m mmd the rights and obhgations both of the 
managmg members as well as the other co-parceners m con- 
nection with the ]omt Hindu family firm 

When the account is opened with a bank, it may eifiier 
be opened m the personal name of the managmg member, 
or m the name of the family busmess. In either case, it 
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would be well to make the manager state m writing, whether 
the firm is an ancestral family busmess or a new business 
In the case of the latter, whether any, and, if so, what out- 
siders are partners. In case of ancestral business also, the 
manager may be asked to state whether any outsider had 
been adnutted m the busmess. As to the cheques, they shoidd 
be signed by the managing member of the busmess, because 
he plone has the capacity m law to enter mto contracts, etc. 
on behalf of the jomt faWy firm 

TRUST ACCOUNTS 

Power of Delegation. — In connection with the' opening of 
the account of a trust, the position at law is that i^ess the 
mstrument gives authority to the trustees to delegate their 
powers as such to any one or more of their number, they 
cannot do so The banker, therefore, while opening an 
account for the trust, must make an inspection of the trust 
instruments and see what the exact position happens to be 
there, with a view to make a note in a special register kept 
for the purpose, for future ref^ence 

It has also been held that a bank does not become a • 
trustee m regard to trust money d^osited therem by a 
trustee The relationship between the trustee and the bank 
is that of creditor and debtor [The Nayar Modem Bank, Ltd 
V Official Receiver of Travancort National Bank Ltd., (1941) 
Idad 125] 

Under the ordmary law, the delegation of power by 
trustees to one of their number is not permissible m absence 
of such reservation m the instrument [In re Flower v '^Metro- 
politan Board of Works, (1884) ^7 Ch D. 592] Thus whether 
to accept the signature of one trustee on beh^ of bis brother- 
trustees on cheques drawn upon the trust account, or not, can 
only be ascertamed by a reference to this document 

The Form of the Account.— As we have already seen, a 
tiust accoimt may be opened m the name of the trustees per- 
sonally, describing it as belonging to a trust, or m a form 
which could clearly show that the money does not belong to 
the party such as the Indian Club Account” lEx parte 
Kingston, (1871) LR 6 Ch. 632] 

Very often accounts are opened by trustees which are not 
clearly described as trust accoimts but the facts are such that 
the banker is taken to have knowledge of their nature. This 
would be a question of fact dependi^ on the circumstances 
of the parhcidar case In other cases the position is such that 
the bs^er should have drawn an inference from the posi- 
tion or profession of his custom^ that the account is one of 
trust, eg an account kept by a pubhc official qua official 
would raise such an mf^ence 
21 
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As soon as tlie banker is aware that the account is a trust 
account he should mark the fact on the ledger account m his 
books m order to avoid bemg a party to a bi'each of trust 

I 

Agam, if the account was opened m the name of a person, 
or persons, without any mdication as to the money being 
trust money, still if tlie banker had notice of the trust, i.e. 
he was aware of tlie fact that this amount, which these per> 
sons were operating on, belonged to trust, that would be 
sufficient, and the bank would have to be cautious while 
dealing with these persons If no such notice or mdication 
can be proved against the banker, he would not be hable 
[J. R Thomson v. The Clysdale Bank, (1803) A C. 282]. It 
has also been held that a banlcer is not entitled to apply 
what he knows to be trust funds m discharge or reduction 
of a debt of a customer. If a banker does so he can be com> 
pelled to make restitution of the money so apphed [P. L 
N. K M. Nagappa Cheitiar v O R Moms P. Firm, (1939) 
Mad 121]. 

Breach of Trust by Transfer. — the customer had one 
, bank account m his peisonal name, and another m the trust 
name, a transfer of money from the trust accoimt to the 
personal accoimt should put the banker on inquiry, parh- 
culsffly wheie the transferee account happens to be over- 
dra-^ [John v Dodwell, (1918) A.C 563]. 

Where a banker receives money which he knows his 
customer has become owner of m a iiduaary capacity, the 
banker is under a duty 'not to part with this money, even at < 
the mandate of hiS' customer, for purposes he knows to be 
mconsistent with the fiduciary character and duty of his 
customer The banker will therefore be hable for breach of 
this duty if it IS proved (a) that the banker knew that the 
money paid by him at his customer’s order was trust money, 
and (b) that the payment was made in breach of trust. 

The position would be worse if it could be proved to 
the satisfaction of the Court that, the ti'ansfer of the trust 
account to the overdrawn account of the customer is extended 
to the benefit of the banker As m Foxstone v Manchester 
and Liverpool Banking Co., (1881) 44 L.TNS 406, where 
Fry, J, laid down that: — 

4 

" The bank could not denve the benefit which they did firom that 
payment , nothmg had to be drawn from the trust fund unless th^ 
were prepared to ^ow' that the payment was a legitunate and pnmer 
one havmg reference to the tenns of the trust It is said that they 
did not know what the trust was at that tune That appears to me 
to be immaterial, because those who know that the fund is a trust 
fund cannot take possession of that fun'd for their private benefit except 
at the ndc of bemg liable to refund it in the event of the trust bemg 
broken by the rq>a3rment of the money " 
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This rule laid ddWn by Fry, J., has been supported and 
quoted with approval m a numbo: of subsequent decisions 
end may be taken as most reliable The position taken up 
by all Courts is that where trust money is misappropriated 
by someone, an effort should be made, as far as possible, to 
protect the trust, and if poinis are found m i^vour of the 
trust, the Court naturally stretches them wi^ the result 
that some innocent party has to suffer the loss. The banker 
ou^t to see that he is not that innoceot person. 

Cases Where Fry, J.’s Dictum Apply.— The dictum of 
Fry, J., m the above case to the effect ^aat “ those who know 
that a fund is a trust fund cannot take possession of that 
fund for their private benefit, except at Ihe risk of being 
liable to refund it in the ev^t of ^e trust being broken” 
was quoted with approval by Farwell, J , in Attorney General 
V. De Winton, (1906) 2 Ch 106« Thus, a banker dbould not 
permit a tranter of money by whidbi he himsdf benefits, sudh 
as a transfer from the trust account to die personal account 
of the trustee, p^hcularly when the latter is over&awn. On 
the same prmc^le, a banker should not collect or credit 
cheques drawn m fevour of a trust fund to the personal 
accoimt of the trustee. Neither has a banker any right of 
set-off agamst a trust for debts due by the trustee. If, 
however, bearer bonds were deposited with the banker and 
advances ma^e by him on them and the banker thereafter 
lea&is that they were trust properly, he will have a hen as 
fanas he had no such notice at the time of making the advance. 
But m case where share certificates with blank transfers were 
lodged as security agamst advances and they turned out to 
be trust property, the banker could not succeed, though he 
had no notice at the tune of the advance, because his* title 
was not completed by getting the shares transferred to his 
name or that of his nonunee {Shropshire Union Railways 
and Canal Company v. The Queen, (1875) 7 L.RE. and 
I Appeals, p 500]. Any one trustee can stop payment of a 
cheque drawn on the trust accoimt 

There cannot of course be a right of 'set-off between the 
trust account and a personal account Where ihe trustee 
mixes up money belonging to himsdf with trust money, and 
then overdraws the account for personal purposes, he is sup- 
posed to have drawn by cheques against his personal account 
m the first instance and not that which he holds as a trustee, 
and therefore the rule m Clayton*s case does not apply. 
But supposmg that the trustee is placing m the trust account 
money or mcome bdionging to several beneficiaries connected 
with more than one trust, the first trust money paid in is 
considered to be the first trust money paid out. and thus the 
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rule in Clayton*s case comes mto operation [Re HaUefs 
Estate, (1843) 13 Cli.D. 196]. 

The banker should see that cheques drawn payable to 
the order of the trust wheHier crossed or uncrossed are cre- 
dited to the trust account and not to the private or personal 
accounts of the executors or trustees The trustees have 
no imphed powers 'to borrow money or pledge or mortgage 
trust properly for the purposes of ^e trust unless the trust 
instrument provides for that power. If a trustee is insolvent, 
the trust property is not affected and his private creditors 
will have no claim on it except on any beneficial mterest m 
Hie properly which the trustee may have m his own right 

Specified Cases Discussed.—- In this connection it is mter- 
esting to note a specified case given in questions and answers 
m Bankmg Practice pubhshed by the Institute of Bankers 
where the foUowmg three specimens were submitted for opi- 
mon of Sir John Paget l^he question was whether either 
of the followmg would be a trust account — 

(1) Wilham Smith re John Jones 

(2) Wilham Smith Account John Jones. 

(3) William Smith per John Jones 

The answer was — 

(1) Wilham Smith re John Jones does not necessarily 
mdicate a trust account, because it was fairly tq be 
supposed that the account was a private one of 
Smith opened with reference to a particular tran- 

^ saction or source of transaction with John Jones 

(2) In the second case, i e Wilham Smith Account John 
Jones, the account was declared to be a trust account, 
because of the nature of Hie headm| of the account 
coupled with personal name or a tiHe mdicatmg a 
purpose, whereas m law, it pomts to the account 
bemg a fiduciary one In support of Hus the case 
In re Kingston, LR 6 Ch 632, which we have 
already quoted above is ated 

(3) 'in this case Wilham Simth'per John Jones, the posi- 
tion m the opinion of Hie learned coimsd was curi- 
ous as the form ^vas unusual and its meaning 
ambiguous. It imght be described as an account 
opened by Smith to be drawn on by Jones or an 
account belonging to Smith consisting of money 
brought m by Jones In the former case, it would 
be a trust account so far as Smith was concerned, 
and m the latter it would not. 

In answer to the question whether the customer W. 
Smith, being a sohcitor would make any difference, the 
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learned counsel has given the opinion that that does not aiSect 
the question as established m the case of Greenwood TeaZe 
V Wdhams Brown and Co., (1894) 11 T.LE. 56. 

The trustee vnll also be liable personally if he mixes 
trust funds with his own money m Ihe bank account, and the 
bank fails [WiZke^ v Groom, (1^36) Drew 584], , 

Trustee’s Power to Borrow.— -The power of the trustee to 
borrow money for the purpose of the trust, depends largdly 
on the trust instrument. B the trust instrument directs the 
trustees to receive money by the sale or mortgage of the trust 
property, they may do so without leave of the Court [EarZ of 
Bath V Earl of Bedford, 2 Ves 590] But if a smt regard- 
ing the trust has been instituted, &e trustees cannot deal 
with the property without leave of the Court, because the 
matter is m &e hands of the Court, and that too ev^ where 
the trust instrument has given them authority to borrow 
and pledge [WaZker v Smallwood, Amb. 676]. A trustee can 
advance money of his own as a loan with a view to secure and 
preset^ve the trust property m a htigation If the suit is 
successful, he would be entitled to a hen on the property 
gamed for the money due on this advance If the trustee 
borrowed from a third party for a similar limi, the third 
party would be entitled to a similar hen on the property 
gamed [Vatsavaya v. Poosapabi, 26 Bom LR 786 (P.C)]. 

When the trustee dies, much depends on the instrument 
of trust, as to whether the surviving trustees could act with- , 
out the appomtment of a new trustee m place of the deceased, 
because the instriment generally provides for this ' The 
banker has, therefme, to carefully look mto the instrument of 
tiust to ascertam what the exact position is b^ore allowing 
survivors to operate on the account When aU the trustees 
die leavu^ none m their place, the Court would naturally 
appomt a new trustee . ' 

Where the trustee becomes bankrupt the trust property 
is not affected by such bankruptcy and bdongs to the cestui 
que trust (I'e the beneficiaries) and the private creditors of 
^e trustee cannot claim it The trustee’s rights to deal with 
trust property are also not affected unless the Trust Deed 
provides to the contrary or a new trustee is duly appomted. 

In case of the hmacy of a trustee the banker must not 
permit operations on the accoimt by such a trustee The new 
trustee must also be requmed to produce proper evidence of 
/his appomtment In case the trust account is m debit, it must 
be stopped and a new account -opened for future (derations. 

Disdiarge of Trustee.— -The trustee may be discharged 
from his ofSce under any of the following circumstances 
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(1) By extinctxan of the trust. 

(2) By completion of his duties under the trust 

(3) By such means as may be prescribed by the Instru- 
ment of Trust 

(4) By appomtmg under the Indian Trusts Act, 1882, of 
a new trustee m his place 

(5) By consent of himself and the beneficiary or where 
there are more benefiaaries than one, all Ihe bene- 
ficiaries being competent to contract 

(6) Or by the Court, to which a petition for bis discharge 
is presented under this Act (Sec 71, Indian Trusts 
Act, 1882) 

Appointment of a New Tiwtee.— According to the 
Indian Tust Act, 1882, Section 73,* '&e foUowmg provision is 
made for appomiment of new trui^es on death, etc. — 

" Whenever any person appointed a trustee disclaims, or any 
tnstee, either onginal dr substituted, dies, or is for a contmuons penod 
of SUE months absent from BntiA India or leaves British India jfor the 
purpose of residmg abroad, or is declared an insolvent, or desires to be 
discharged from the trust, or refuses or becomes, m the opmion of a 
prmcipal Civil Court of Ongmal Jurisdiction unfit or personally mcap- 
able to act m the trust or acc^ls an mconsistent trust, a new trustee 
may be appointed in his place by — 

(а) The person nominated for that purpose bv the instrument of 
trust (if any), or 

( б ) If there be no such person, or no such person able and wiUmg 
to act, the author of the trust, if he be alive and competent to 

• contract, or the surviving or contmuing trustees or' trustee for 

the tune bemg, or legal representative of the last survivmg and 
contmumg trustee, or (with the consent of the Court) "tte retir- 
mg trustees, if they all retire simultaneously, or (with the like 
consent) the last retiimg trustee 

Every such appomtment shall be by wntmg under the hand of the 
person makmg it 

On an appomtment of a new trustee the number of trustees may 
be increased 

Official Trustee may, with his consent and by the order of 
the t^urt be appomted under this section, m any case in which only 
one trustee is to bp appomted, and such trustee is to be the sole 
trustee 

^e provisions of this section relative to a trustee who is dead 
include ue case of a person nominated trustee m a will but dymg 
before the testator, ana those rdative to a contmumg trustee mclude 
a refuang or retiring trustee if wilhng to act in the execution of the 
power ” 


Section 74 shows prmciples to be observed by the Court, while 
appomtmg such trustee — 
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In appointing new trustees, ^e Court shall have regard (d) to the 
wishes of the auuor of the tn^' as expressed in or to be inferred feoxn 
the instrument of trust , (b) to the wishes of the person (if any) 
empowered to appomt new trustees . (c) to the question whether the 
appomtment will proipote or impede the execution of the trust, and' 
(d) where there are more bmieficiaries than one,^ to the mteiests of all 
such beneficianes " 

The new trustees so appointed under the above sections 
get ihe same powers, authorities and discretions as if they 
had been originally nominated trustees by the author of th& 
trust In case of default of a co-trustee or executor, the 
general rule is that the others are not liable, unless it is ^own 
&at the innocent trustees were guilty of ne^gence This is 
because the law requires from ibe trustees an active and vigi- 
lant service [Mdhamood v Rodrigues, 7 Bom LR 791]. 

Deposit of Trust Money. — ^Where trust money is deposited 
with a bank, the said bank does not become a trustee. The 
relationship between the trustee so depositmg and the bank is 
one of creditor and debtor On this prmciple where a banX 
employee paid money to the bank by way of secunly for due 
periormance of his duties and the bank deposited this money 
in another bank, the former bank was declared to be not en- 
titled to claim priority of payment of this money over other 
creditors of the latter bank in hqmdation proceedings [Nayar 
Modem Bank Ltd. v The Official Liquidators of the Travan^ 
core National and QuiUm Bank Ltd., (1941) Mad. 125] 

ACCOUNTS OF CLUBS AND OtaSR SOCIETIES 
AND ASSOCIATIONS 

Law Bdating to Clubs. — Clubs may >be either proprietary 
or members’ clubs Proprietary clubs are naturally con- 
trolled and directed by the owner or proprietor to whom the 
dub property belongs with tlm result t^t profits or losses 
made by the dub are exdusively his concern, more or less 
like a busmess earned on by a sin^e propnetor, or where 
there is more than ofie propnetor on the footing of a pazt- 
nership • 

Members^ clubs, on the other hand, are so to seqt, un- 
mcorporated societies or associations unless they have been 
registered or mcorporated irndm* the Indian Compames Act 
or some other similar statute, when they would be governed 
by the Act and Statute under which they are formed If, 
as is umversaliy the case, tiie dub is an unincorpo- 
rated members’ club, it is one generally formed for some 
particul^ object, or objects, such as i^ort, social, pohtical, 
or religious and is not an association formed for the purpose 
of making profits. Here, if any surplus of receipts or mcome 
over the expenditure is left over year after year, that, m 
law, belongs to the general body of members As these dubs 
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are not profit-making associations, they do not fall under the 
designation of partnerships and Hius they are not required 
to be registered as compames under the Indian Compames 
Act of 1913 \TheUusson v Valentta, (1907) 2 Ch I (C.A ) : 
Fleming v. Hector, (1936) 2 M. & W 172] They are im- 
incorporated non-profit dubs, tiiat is neither a company nor 
a partnership, but an entity unrecognized by law [Steele v. 
Gourley, (1886) 3 TLR 119 and 772 (C A )] ~ 

Unregistered Associations. — In case of dubs and associa- 
tions which are not mcoiporated under the Compames Act, or 
any other Acts, such as Registered Societies Act, or are not 
proprietary dubs belonging to one or more particular owners 
who make profit for themselves out of its income, their posi- 
tion IS that the members constitute a commumty which is m 
a way unrecognized by law The members subscribe entrance 
as wdl as periodical fees, and are ]omt owners of the property ; 
but they are only entitled to the use of the said property and 
the privileges of the dub as long as they are members who 
contmue to pay the subscription or fee according to the rules. 
Only on dissolution the dub members can daim to partition 
and share the property of the dub. 

Borrowing by Clubs. — The borrowmg powers of the dub 
entirdy depend upon the construction and nature of the rules. 
The cojnimttee of the dub, no doubt, have vested m them 
powers to act on behalf of its members, so far as the rules 
and regulations permit* In one case where the committee 
guaranteed the loan which was required for extension and 
imxirovement of the club property, and were com^dled to pay 
up the loan, but were given a hen on the property [Mtnmt 
V Lord Talhot, (1876) LR 1 Ir 143] 

Club Debentures. — ^The borrowmg on behalf of the dub 
on debentures could only be done on the authority of its rules 
It may be remembered that debentures are certificates issued 
by the boi rower to the lender stating the amount borrowed, 
the conditions under which it is borrowed, the interest pay- 
able, the dates on which it is payable and the date if any on 
which the prmcipal is also returnable With a proprietary 
dub, the owner personally would be hable, whereas m the 
case of an incorporated dub, ^its Memorandum anil Artides 
of Association must give it the power to borrow, in which case 
borrow on debentures When debentures are issued 
Ihey may not be carrymg a charge on the dub’s property, or 
they may be mortgage debentures givmg a specific or float- 
ing charge on the assets and properties of the dub If an 
umncorporated members’ club has to borrow on debentures, 
there are two methods of domg this • the trustees or the com- 
mittee may either borrow personally, pledgmg thmr own credit. 
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• or if they are not willmg to do so, they may borrow and 
inse^ m the debenture an undertaking to &e effect that 
they will be paymg the mterest and the prmcipal out of the 
funds of the dub, and not otherwise. llie virtual effect of 
this arrangement will be that the property and &e assets of 
the dub are charged to debenture-holders as security for 
th^ payment of the loan [Parr v. Bradhury, (1885) 1 T.L.R. 
525 ,* Wylie v Carlyon, (1922) 1 Ch 51] 

When receipts or debentures are issued by the trustees 
or the committee to members of the dub, or outsiders 
advance money to the committee or the trustees, care should 
be , taken to ascertam whether a charge on the assets of the 
dub as secm'ity has been given m the construction of such 
debentures and it is to the leaders’ own mterest to have this 
fact specifically 'stated. 

' If debentures are issued as a charge by mcorporated 
dubs, care should be taken by the lenders if the mcorpora- 
tion happens to be imder the Indian Compames Act of 1913. 
to see '^at they get the said charge registered within twenty- 
one days so that their security may be safe, otherwise the 
charge will be void and the loan remam an unsecured 
loan to the company or to the dub. The liabihty of all mem- 
bers, even if regulated by the rules is too difficult and mcon- 
vement to be put mto actual piactice, particularly m case of 
dubs where the membership is of a constantly changmg 
character The committee are the trustees of the dub who 
generally make it clear while borrowmg, that they undertake 
to pay only out of the assets of the dub, and not otheiwise, 
therefore makmg the dub 'alone security for the repayment 
Generally speaking, there is no power m the hands of the 
committee to make the members of the club personally liable 
for th4 dub debts or borrowmg If such a personal liabihly 
IS to be settled at all, the rules and regulations of*the dub 
must expressly do that The banker should, therefore, seei 
that when accounts are opened m the names of dubs or its 
committees, they are not overdrawn If an overdraft would 
at all be allowed, the best thing is to take the personal 
guarantee of the members of the committee or some prmcipal 
trustees or members This precaution is specially necessary 
m case of unmcorporated dubs 

The Property of the Club. — The property of the dub in 
a proprietary dub bdongs to its owner, whereas that of a 
dub mcorporated under the Indian Compames Act bdongs 
to the company itself, and the members have no daim on it 
except when ffie club is being hquidated imder tbe Indian 
Companies Act In actual point of fact the property belongs 
to aU members jointly, though they have no n^t during the 
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tune the club is a going concmi to daim distnbution of the 
dub lU'operly among themselves 

Ahenation of dub property, therefore, cannot be made m 
an unmcoiporated members’ dub without the consent of 
every member, unless it is bemg done m pursuance of the 
objects for which the dub was established, or mcidental there- 
to Ih one case, a certam dub had won a cup whidi the 
majority of members at a general meeting want^ to present 
to a (hstmguidied player, but the mmonty resist^ that 
action It was hdd that the action of the majority to ahenate 
the property of the dub in that mann^ was vltra vires 
[Murray v. Johnston, (1896) ^ H. Ct of Sess. 981]. 'Ilius 
it is always held that when goods sudi as food, d nnlcg , etc , 
are supplied to a member at a price, althou^ m law that 
constitutes a sale, tedmically it amounts to a i^ease to other 
members of their mterest m these goods imder the regula- 
tions of the dub [Gra# v Evans, (1882) 8 Q3.C. 373 , ' 
Metford v. Edwar&, (1915) 1 K.B 172; A G. v. Swan, 
(1922) 1 KB 682]. 

Club Management and Members’ Liabilities. — ^The manage- 
ment of dubs IS usually entrusted to committees and the rules 
and regulations lay down the extent of the powers of such 
committees The rules also iMctmde _for a quorum far the 
committee, failing which the whole comnuttee must meet and 
act [Brown v Andrew, (1849) 18 L J Q B 153 ; Re Laver- 
pool Household Stores^ Association Limited, (1890) 59 L.J 
616] As we have already seen in an unmcorporatied mem- 
bers’ dub, the trustees are as a rule separatdy empowered 
by the rules to deal with its properties and assets, and invest 
the assets at their own discretion, or accordmg to the direc- 
tions of the committee These trustees are necessary m an 
unmcorporated members’ dub, Ihou^ not necessary m pro- 
prietary dubs or those mcoxporated under the TTiAan Com- 
pames Act of 1913 Hiey would naturally have a nlmm by 
way of a hen on the property in their possession m connection 
^vltil the habihties that they may have to incur on behalf of 
the dub The same rule would apply to Ihe committee. 

ha one case where the committee, directed by a general 
meeting of members, raised a certain amount of money and 
mvested it m the dub for the purpose of extendmg the dub 
and addmg fittings and furmture, and gave their own gua- 
rantee, it was held that when the loan bail to be repaid 
out of their own pocket by those members of the committee 
who had guaranteed it they had a hen on the dub premises 
and other property acquired from the sum borrowed with a 
view to recover their money [Minnitt v. Lord Talbot, (1876) 

L T 1 It 143] In this case when the club property was sold 
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and released, the amount realized was not sufficient to pay o£E 
this debt It was thus further held that the committee mem- 
bers were entitled to be indemnified by otiier members of the 
dub The last rule, however, was upset by the Privy Council 
m the famous case 'of Wise v. Perpetual Trustee Co, Ltd., 
(1903) A.C 139, where the principle laid down was that an 
ordinary dub is formed by the tacit understanding, judicially 
recognized, that no member as such becomes liable to pay to 
its funds or otherwise any money beyond the subscriptions 
required by its rules. On this footing it was held that the 
trustees of a dub who incurred liabihty through onerous 
covenants contained in a lease, are entitle to mdemmty out 
of any property of the dub to which their hen as trustees 
extends, but it was further hdd that the members were not 
by reason only of being cestuis que trust personally liable to 
mdemmty, and there was no rule of the dub imposing such 
habihty upon them These last words .are important here, 
VIZ that uffiess there is a rule of the dub itself which imposes 
such a habihty, it would not arise Thus the principle laid 
down m the Iridi case cited above was overruled by the Pnvy 
Council. The reason for this decism has been given by Lord 
Lmdley m his judgment on page 149 as follows — 

** The question which has got to be decided may be 
regarded as not yet covered by authority, and a choice 
must be made between either ignoring the essential fea- 
tures of a dub or hdding that the general rule established 
m Hardoon v. Belilids, (1901) A C. 118 is mapphcable to 
such a body of persons Their Lordships fed no difficulty 
m making this choice The trustees of a dub are the last 
persons to demand that the fundamental conditions on 
which their cestuis que trust have become such shall be 
completdy ignored,” 

” Clubs are associations of a pecuhar nature. They 
arp societies, the members of which are perpetually chang- 
ing They are not partnerships ; they are not associahons 
for gam , and the feature which distinguishes them from 
other societies is that no member as such becomes liable 
to pay to the funds of the society or to any one else any 
money beyond the subscriptums required by the rules 
of the diib to be paid so long as he remains a member. 
It is upon this fimdamental condition, not usually ex- 
pressed but understood by every one, that dubs are 
formed, and this distinguishing feature has been often 
judicially recognized.” 

With reference to the question of contribution between 
trustees or committee men when they have given sudi gua- 
rantee as in the above case, or mcurred the liability 
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some of the trustees have had to pay out the amount, accord- 
ing to the law all the trustees or committee men who agreed 
to incur the liability at the committee meetmg, or at the 
general meetmg, or both, are liable to contribute propor- 
tionatdy particularly if they did not raise any objection at 
the tune ihe mcurrmg of the hability was considered [Mount- 
cashell v Barber, (1853) 14 CB. 53] 

The banker should remember that neither the 'trustees 
nor the members of the committee, nor the steward, nor die 
secretary, nor as a matter of fact any official of an umncor- 
porated members’ dub, have any authority by imphcation 
simply because they are holding these official positions to 
ple^e the credit of members by entering into contracts on 
their behalf Such authority as they may have, as we have 
seen above, must either be conferred by rules or through a 
* resolution specially passed ICockerell v Aucompte, ' (1857) 
2 C B (NS) 440 , New Zands v The National Employers 
Accident Association, 54 LJ Q,B 430]. Even the rules 
purportmg to give such authority must be ^uite dear and 
unambiguous m that regard ^e committee of a dub, 
therefore, should be very careful before they obtain credit 
or borrow on behalf of members of the dub on debentures, 
or m any other form [JRe St James* Club, (1852) 2 De G. 
M & G 383] Once it is proved that the contract was made 
on behalf of the members and that through it they, are hable, 
the members themselves have a right to enforce it In such 
a case, however, they must do so jomtiy either as plamtiffs 
or defendants, as the case may be {Everett v Tindall, (1804) 
5 Esp 169] . 

Parties who wish to sue the members jomtly must jom 
them all as defendants because otherwise if they obtam a 
decree they can only enforce it agamst those whom they 
had joined and cannot bring fresh proceedings against the 
others m case they do not get full satisfaction from the en- 
forcement of the decree agamst those whom they had jomed 
[Kendall v Hamilton, (1879) 4 AC 504] The trustees as 
well as the managmg committee may be made personally 
hable if the terms or clauses of the agreements are such as 
to throw personal habihty on them [Mountcashell (Earl) 
v Barber (1853) 14 C B 53] They may be also personally 
hable if they act m excess of authority as decided m the 
above case Generally speakmg if the contract is made m 
the personal names of the trustees or m the names of the 
members of the committee and not in the name of the dub, 
they would be personally hable to outsiders or third parties 
even though they may have been duly authorized by die 
members to pledge their credit, and the outsider with whom 
they have contracted may sue them personally [Queensbuiy 
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(t)uke) V. Cullen, (1787) 1 Bro Pari. Cas. 396 ILL], 
although, of course, they would be entitled to recover the 
amount so paid firom the dub funds, 'or from tiie members 
of the club who authorized them. 

Incorporated Societies. — The same rules will apply to all 
incorporated societies and associations either permaneat or 
formed temporarily, such as the holding of a fancy bazaar, 
a chanty bazaar, or some other temporary institution for ihe 
welfare of charity under a committee specially appomted for 
that purpose. 

In connection with signatures convened m proper form, 
N such as “ the Botary Club, J. Jones, Treasurer ”, and the 
signatures are in Ibat form also, neither J. Jones, Treasurer, 
would-be personally hable nor the committee of the dub, 
but all that can be obtained by the creditor is from the 
assets and property of the dub iisdf. If, however, the account 
is opened m the personal name of John James as “John 
James, Treasurer of Rotary Club", John James would be 
personally hable for all overdrafts 

Before opemng accounts of dubs or similar societies, the 
banker should ask for a mandate m ivritmg, signed by ttie 
chairman, and giving a copy of the resolution by whidi the 
bank is authonzed to act as the bankers of the dub or 
society, giving specimen signatures of those officers who are 
auttiorized to sign on belief of the dub If there are some 
trust funds of which the dub is the beneficiary or trusts 
are created m connection with the funds of ttie dub, the 
banker should obtam the regulations as to the trust, and if 
ttiere is any trust instrument, inspect it with a view to take 
note of the powers of the trustees as to withdrawals, etc 

ACCOUNTS OP LOCAL AUTHORITIES 

The banker has to exercise great caution whilst deal- 
ing with accounts of local authorities This is because these 
local authorities are trustees for the pubhc as regards the 
funds imder .their control The banker must therefore 
exercise as much care m his dealings with local authorities 
as he would do m the case of any other trust account 

Their Power to Borrow. — With reference to local autho- 
rities such as a municipal corporation, county council, etc 
eveiythmg wiU depend upon the powers reserved by the 
statute governing such corporations, as to borrowing, etc 
The banker has, therefore, to see what these powers happen 
to be, and keep himself withm the strict limits laid down 
therein When lending to a corporation or a public autho- 
rity, the first pomt to be ascertamed is whether the said 
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public authority has the statutory power to borrow and if 
so, under what restrictions and conditions. The usual 
restriction is that the sanction of the Government is required 
before exercise of such borrowing power. To take a case in 
point, the power of the Bombay Mumcipal Corporation, under 
its Act c^ed the City of Bombay Municipal Act, 1882, to 
borrow from the Secretary of State for India, is restricted 
by Sections 106 and 107 of the said Act, within certam hmits. 
l^e Corporation is also given a certain limit within which 
it has the power to borrow from any person other than the 
Secretary of State for Lidia-in-Coun^ on Ibe security of its 
immovable properly taxes, etc In connection with mort- 
gaging also, fecial restrictions as to the form of debentures, 
etc are provided for. 

Their Deposits with Banks. — In case of deposits with 
banks of the municipal fundsj various sections ^ecify either 
the Imperial Bank of. India in the City of Bombay, or other 
agency at any place beyond the city at which it may be 
desnable for the Corporation to have funds in deposit The 
mode in which cheques are to be signed, is also laid down 
in the statute, m case of pubhc au^onties, and so is the 
case with the Mumcipahty for the City of Bombay, where 
the Commissioner or Deputy Commissioner has to sign them 
jointly with one member of the Standing Committee and 
the Chief Accountant In the event of illness or occasional 
absence of the Commissioner and Deputy Commissioner of 
Bombay City, the provision is that a member of the Stand- 
ing Committee, jomtly with the Chief Accountant and the 
Deputy Accountant h^ to sign m his stead Almost all the 
municipal corporations of the prindpal cities of ^dia have 
similar enactments 

Authority Dependent on Statute. — It has been laid down 
m Attorney General v. Great Eastern Railway Co , (1880) 5 
App. Cas 473, that whatever the statute which creates ,the 
pubhc authority does not eipressly or imphedly authorize to 
do, must be taken to be prohibited Of course, the usual 
rule of law which apphes to jomt-stock compames apphes 
here, viz that all persons deahng with a public authority' are 
supposed to be acquainted with the contents of the statute 
which created them, the powers which are given to them 
under it, and the limitations imposed by the said statute. 
The result is that if a banker -advances money to a pubhc 
authority for a purpose which is uUra vires not only he 
could not recover the loan, but m case it has been repaid to 
him by the public authority, the amoimt would have to be 
refunded [Attorney Generd v. Tottenham Urban District 
Council (1909) 73 J.P. 437]. 
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Municipal Trading. — Frequently municipal corporations 
under powers granted to them, do carry on various under- 
takings commonly known as municipal trading, sudi as the 
supply of electric power, running of tramways, etc Here, 
specific powers are laid down by the statute, governing such 
corporations and where accounts are kept with the banker 
separately for each pf the departments abovd^mentioned funds 
belonging to one such department are prohibited from being 
utiliz^ for the other Here the banker has to see that the 
transfer from one account to the other is not permitted unless 
' a proper explanation is forthcoming 



CHAPTER XI 


BANKERS’ SECURITY FOR ADVANCES 

, General Observations. — ^Bankers generally borrow 
money to be able to lend agam. Whenever a moneylender 
lends money he* must consider carefuUsr the chances of bis 
being repaid by the borrower and is therefore not normally 
content to 'rely on the obhgation of the borrower alone but 
wants some tangible securily from which he can obtain re- 
payment m case the borrower is unable to meet his obligations. 
Without t alcing such security the busmess of moneylending 
would be too speculative and a prohibitive rate of mterest 
would have to be charged. The banker also, makmg advances 
and loans, naturally wants to secure himself by some rehable 
security 

The banker may sometimes allow a considerable un- 
secured overdraft for a short period to a substantial custo- 
mer in whose mtegrity and honesty he has complete con- 
fidence; but this must be done ozfiy m exertional cases 
Ordinarily, however, he must have his advances properly 
secured* In case of the old private bankers they knew their 
customers personally and mtunately and knew deadly upto 
what amount a loan could be safely given without security 
This IS even today the case with our mdigenous bankers The 
position IS however qmte different even with the present 
branch managers and m case of the large administrations m 
connection with modern banking very limited discretion can 
be allowed to the local agents who must strictly adhere to 
the rules and regulations laid down by the head office 
Thus m present bankmg the question of secunly is most 
important ^ 

Modern bankmg has so highly developed and the secu- 
rities offered today are of multifarious types so that he can 
spread his advances over a large variety, thereby reducing 
his risk They may form advances on what are known as 
gilUedged secwiities, le Government loans, consols, deben- 
tures and shares on which mterest is guaranteed by the State, 
or they may be what are known as Stock Exchange Securities 
m the foim of stocks and shares as well as debentures of jomt- 
stock compames, or guarantees of substantid. parties, or 
deposit of title deeds, or mortgage of immovable property 
(deal properly m English law) , or the most f amiliar bdls of 
exchange and promissory notes, hundis with proper endorse- 
ments and guarantees, or goods and shipping documents coh- 
nected wilh them, or produce These securities -form a 
variety which require particular attention and care on the 
pait of the banker while they are desQt with, with a view to 
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see that the sununaries and other titles he gets on them are 
not unsafe 

The securities taken by a banker are sometimes dassi- 
iied as personal m which case there is a personal n^t of 
action against tiie customer or a third parly (eg a promis- 
sory note, guarantee, etc.)} or tmpersonal, i.e. where the 
security can be realised by a sale or transfer (eg. land, 
shares, goods, etc ) Where the security is deposit^ by the 
customer himself it is termed a direct security as opposed 
to a third party security deposited by another person (e.g 
guarantee by a father for securing his son’s account at the 
bank). 

Continuing Security.— The form of bank securities must 
be carefully drafted as if it is so worded that it only covers 
the eidsting debt of the customer, according to the rule in 
Clayt<m*s case, the secured advance would be decreased by 
subsequent payments into the account and all payments out 
to the customer would form new advances, unsecured by the 
aforementioned security In order to provide against this 
effect of the rule m Clayton*s case the form of the bank 
securities should be so worded as to make the security a 
contmumg one covermg the ultimate habihty of the custo- 
mer to the bank. 

Influence of Location. — ^Ihe location of the bank con- 
cerned naturally largdy influences the type of securities on 
which it may be called upon to advance In a fashionable 
town, or city like London, Calcutta or Bombay, the banker 
would naturally be offered a large quantity of lapping docu- 
ments as security for his advances On the countryside, 
and m the interior, the security may be the produce of the 
agricultural area concerned which has to be financed for the 
puipose of bemg taken to various centres for consumption 
or export Title deeds of property for the purpose of raismg 
temporary loans are also handled in almost every locahty, 
whether commercial towns or the countryside In the 
manufacturing area the ready goods, as wdl as raw material, 
would be offered for the purpose of advances as security. It 
IS the purpose of this Chapter, to deal with the most im- 
portant types of securities from the parctical banking and 
legal standpoint A bank which possesses a large number 
of branches is undoubtedly in a more favourable position, 
not only because the securities on which its money is advanced 
are well spread out, but also because, m most cases, the banker 
is able to borrow cheaply in a town and lend out at a hi^er 
interest m the countryside 
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A SAFE MARGIN 

The banker has to consider two aspects when security 
IS offered for an advance. The first is economic, consisting 
of an estimate of the probable market value of the security 
at the time of its realization, and the second is the leg^ 
aspect, as to the vahdity of the security off^ed, likely diffi- 
culties m its enforcement, etc. 

The prmciple generally followed m these cases, with a 
vibw to arrive at the maximum which could be safely 
advanced, is to take the market value of the security offered 
and leave a sufficiently safe margm both for fluctuations m 
value and interest accumulation Care has to be taken to 
see not only that the valuation is accimate, but that m case 
of securities of a more or less speculative nature, subject to 
violent fluctuations the margm of safety is maintamed m 
form of much higher percentage than in the otlier cases 

Clean Loan and Clean Overdraft — ^An unsecured loan is 
termed a “ clean loan ” as opposed to a “ secured loan ” If 
an overdraft is allowed by a banker to his customer without 
reqmiing some tangible security such an overdraft is called 
a “ dean overdraft ” As previously stated a banker should 
not, as far as possible, incur such dean risks as-m such a 
case be rehes entirely on the customer’s personal liability 
alone and has notlimg to fall back on m case of default m 
pajunent of such a loan or overdraft Thus, the banker 
should not give unsecured loans exc^t m very exceptional 
circumstances 

A MEMORANDUM OF PLEDGE 

Generally speakmg, wh^ securities are left with bankers, 
it is then* practice to take a memorandum in writing, m wliidi 
die customer who borrows adsnowledges die fact that the 
said secuiities were deposited by him with the bank against a 
particular advance, which he promises to repay ^vlth mterest 
and all other accumulated chmges, etc , on banker’s demand 
or on the expiry of a specified time Tlie document also gives 
power to the banker to realize the security in case of f^ure 
to lepay die loan when due Frequentiy the securities 
deposited belong to a third party Here, side by side with the 
customer’s oivn undertaking to repay die loan and the authority 
to the banker to sdl such security as may be belonging to him 
m case of failm*e, there is an additional audiority taken from 
the third party to sdl securities deposited by the latter m case 
the customer fails to repay the loan m tune or becomes bank- 
rupt Tins document geneially authorizes the banker to grant 
extension of tune on the loan, m akin g cer tain compromises and 
arrangements with the debtor in case of delay in payment, etc. 
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Printed forms are usually used in case of simple transactions 
of daily occurrence In important cases, however, lawyers 
would be called m to handle them. A register mamtamed 
by the bank records detailed particulars as to these securities 
against advances The market value and other particulars 
are also entered m this ** secunties register " 

Of course m case of ordmary charges on movable property 
deposited with the banker a written memorandum of deposit 
IS not compulsory at law, but the banker always takes one to 
avoid aU chances of future disputes or differ^ces or misunder- 
standing No doubt the fact that the properly or documents 
were deposited with the banker by a customer with the mten- 
tion to create a pledge or dbarge wduld in equity give the 
banker that right but m case the customer pleads that the 
said deposit was made not with a view to pledge the said 
value of it but only for safe custody the banker might be 
drawn mto htigation in the abs^ce of written evidence This 
is the prmcipal reason which has made the practice of taking 
a memorandum of pledge m writing universaL It may be 
noted that the pledge of documents of title to goods would 
m law amoimt to the pledge of goods themselves because the 
ddivery of documents has been accepted by the Courts to be 
constructive delivery 'of the goods concerned. In case, how- 
ever, of collateral secunties such a memorandum is absolutely 
essential Such a collateral secunty is, as we have already 
^een, a security belonging to an outsider or a third party 
which has been deposited with the banker to secure his 
customer’s borrowmgs As we have already dealt with else- 
where, the collateral secunties are most advantageous from 
the banker’s pomt of view because they give him the right, in 
case of bankraptcy of the customer concerned, of recovering 
all the money that cotild be recovered on a daim in bank- 
ruptcy without takmg mto account the collateral secunties 
given by a third party The word collateral ” mdicates an 
adchtional secunty In Radha Raman v Chota Nagpur Bank- 
mg Association Ltd , (1944) Patna 23, it was decided that a 
bilker’s nght of hen can only attach to money as long as it 
remains an earmarked sum of money After it has ceased to 
be such a separate earmarked sum no hen can contmue to 
attach to it 

Lien versus Pledge. — A banker making an advance may 
be secured by either or all of the three methods, viz (1) a 
hen, (2) a pledge, and (3) a mortgage In the hist two cases 
the ownership in the secunty remains with the borrower, hi 
the third case, also the ownership remains with the borrower m 
case it IS an equitable mortgage There is, of course, one 
distmcbon between a “ hen ” and a “ pledge ”, viz that a hen 
^ differs .from a pledge masmuch as the property, thou^ m 
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possession of the creditor is still m the full ownership of * 
^e borrower In case of a pledge, however, not only the 
exclusive possession of the property is with* the lender, but 
tiie lender also acquires a nght or power to sdl without ex- 
press a^eemmt by the end of the transaction after giving 
reasonable notice which m the case of a hen he does not gene- 
rally possess. We have already seen that where a hen is ^er- 
cised, all that the creditor could do is to obtain a decree for his 
debt and then execute it agiunst the property on which he 
claims a hen He cannot sell the property under, hen as 
against the debt mdependently of the decree as m the case 
of a pledge 

A pledge is defined by the Indian Contract Act, 1872, 
Sec. 172, as “ the bailment of goods as security for payment 
of a debt or performance of a promise.” The bailor being 
known as the ** pawner’* and the bailee the pawnee.” The 
Act further lays down m Sec 176 that if tiie pawner makes 
a default in payment of the debt, or performance of the pro- 
mise at the stipulated tune, in respect of which the goods 
were pledged, the pawnee may bring a suit against the 
pawner upon the debt, or promise, and retam the goods 
pledged as collateral security, or he may sdd the thmg pigged, 
on giving the pawner reasonable notice of the sale The sec- 
tion further lays down that if the proceeds cf sale are less than 
the amoimt due m respect of the debt or promise, the pawner 
IS stiU liable to pay th^ balance If the proceeds of sale are 
greater than the amount so due, the pawnee s hall pay over 
the surplus to the pawner 

Who May Fledge. — Of course, the owner may pledge his 
goods, but besides that, the goods, as well as the documents of 
title m connection with them, may be pledged by any per- 
son who is^ possession with the consent of the true owner 
Thus, a bill of lad in g, a dock warrant, a warehouse-keeper’s 
certificate, wharfinger’s certificate, or warrwt or order for 
ddivery, or any other docum^t may be pawned m the above 
case and the pledge would be vahd as long as the pawnee 
acts m good faith and the goods or documents have* been 
obtamed from a lawful owner without offence or fraud (Sec 
178, Contract Act) It should be here noted that what is 
meant is that the article should be m possession, as dis- 
tinguished from mere custody without authority to deal with 
same. A servant left in charge of goods of Tits master, ot a 
wife left m charge by husband, cannot pledge [Biddo- 
moye v Sxtaram, 4 Cal 497 ; J W. Seager v. Rnkmay 24 Bom. 
458]. If the mterest of the pawner is ,he pledge 

the goods, or the documents, to the extent of his mterest It 
may be added that if a third person injures ihe goods pledged, 
or deprives the bailee of the use or possession of the t 
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bailee is entitled to all the r^edies that the owner' may have 
had in a like case if no bailment had been made In short, 
either the bailor or the bailee may bring a suit against the 
cH^ding third parly. The ccnnpeDsatian obtamed m such a 
suit IS divisible between the bailor and the bailee according 
to then: respective mterests 

It wiU thus be seen that m case of a jdedge, on realiza- 
tion of the security a£ the borrower, the surplus has to be 
accounted for, after the debt has been fully ^charged, but^ 
if, on the olher hand, the amount realized is insufficient, the 
lender can sue for the balance. The banker has no ri^t to 
retain the security as cover for other debts owing to the 
borrower, but m case of hen he has. the ri^t to retain the 
money realized by such a sale as a set-off against other debts 
that may be owmg to him If the security deposited with the 
banker belongs to a third party who has stood a sort of gua- 
rantee for hm and that third party pays all the debt, the 
securities may be ddivered to him hi case of hanlpruptcy 
of the borrower, the banker should inform the trustee in 
bankrupt ^ England, or the official assignee m India, of his 
intention to give up the securities under the circumstances. 

HYPOTHECATION 

In case of hypothecation, a charge is given on property 
or goods for the amount of the debt, the owner however re- 
taining them ownership as wdOL as possession Pledge, as 
mentioned above, depends on transfer of possession to the 
creditor Where possession is not so transferred but a mere 
charge is given on property retamed by the owner the pro- 
perty IS said to be hypothecated The instrument winch 
creates such a charge is called a ** Letter of Hypothecation ” 
(A form of letter of hypothecation is given m the Appendix) 

The term "hypothecation” is however loosely used m 
busmess, e g the memorandum giving a charge on documents 
of title pledged with a banker as security and authorizing 
hun to dispose of the goods if the pledger fails to meet his 
obhgation is commonly termed a letter of hypothecation 

COLLATERAL SECURITIES 

Securities are deposited either by the borrower himself, 
or by some one dse on his behalf as a guarantor Ih the 
latter case, i.e where security is deposited by a third party, 
it vnU be known as a collateral security. These collateral 
securities are rathp advantageous from the banker’s stand- 
pomt, because m case of bankruptcy of the customer, the 
banker can prove for his whole debt m bankruptcy and 
receive from the customer’s estate all he can m the course of 
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distribution by the official assignee or the trustee m bank- 
ruptcy, and there^er reahze 5ie seciu'ities with respect to 
the balance To take an illustration, supposing a banker lent 

10,000 to A on a deposit of collateral securities by B on 
lus behalf, and supposing that A became bankrupt, the 
banker by proving m his bankruptcy for Rs 10,000 gets eight 
annas m the rupee, i e Rs 5,000 He can thereafter sell ffie 
collateral securities, and m case he reahzes Rs 5,000 or more, 
he practically gets his whole claim paid, m spite of the insol- 
vency of the borrower It will thus be seen that it is a great 
advantage while compared wiHi- the hen on or pledge of 
securities by the customer himsdf Supposmg that A had 
deposited his own securities agamst the loan of Rs 10,000 and 
m his bankruptcy the banker would have either to sell the 
securities or value them deductmg the proceeds or the value, 
as the case may be, from his tot^ claim and prove only for 
the balance m insolvency We shall now t^e it for our 
illustration that securities sold and realized were Rs 6,000, 
the balance remainmg unpaid would be m that case Rs 4,000 
If the estate paid at the rate of eight annas m the rupee, the 
banker would reahze Rs 2,000 from 'the msolvent customer’s 
estate He wolild thus lose the remainmg Rs 2,000. 

The usual practice is to obtam a memorandum of deposit 
in case of collateral securities m proper form This is most 
essential because even though m law such a memorandum 
IS unnecessary, the banker m his usual specially prepared 
form is able to protect himsdf by insertmg clauses which 
experience has suggested to be necessary We have seen 
that bankers have a “general lien” m law over cash and 
securities belongmg to their customers, which come mto Iheir 
possession m the regular course of their busmess as bankers, 
for any debt that may be due to them from their customers 
If, however, there is a specific agreement with the banker 
to the effect that he will not have a general hen or that he 
gives it up that will be bmdmg (Kuhan v Bank of 
Madras, 19 Mad 234) It may be added that m case of 
valuables or securities d^osited only for safe custody, this 
hen does not arise With regard to securities on which the 
banker is given the authority to collect mterest aT>d dividend, 
however, such a hen would extend to the dividend also But 
the hen would not mctend to title deeds casually left with 
bankers on which they had previous^ refused to make an 
advance It has been laid down m an appeal m Patna High 
Court that where security is given to a bank to secure a parti- 
cular overdraft or a particular sum the bank cannot eirforce 
that security against another overdraft or another sum 
[Chota Nagpur Bankmg A Ltd v Lai Mohan Tnvedt, (1943) 
Patna 213] 
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STOCKS, SHARES AND GOVERN 3 VCENT SECURITIES 

These form an excellent seciirity irom a banker’s stand- 
pomt These may be either bearer or registered securities 
In the former case they are transferable by dehvery, whereas 
m the latter, a transfer form has to be signed by the sdler 
m favour of the buyer and presented for registration at the 
registered office of the company concerned ba case of Indian 
Government securities also, an endorsement is necessary as 
they are made out as payable " to order Special transfer 
forms are generally supplied for shares and debentures regis- 
tered by the companies concerned Stoc^ of certam foreign 
Governments, as well as those of the Bntifh Government 
known as “ vnscnhed stock ”, are issued where the names and 
other particulais with regard to the proprietors are inscribed, 
or entered m the register kept for^the purpose, either by the 
Bank of England, the Colomal Office, or agents of these Gov- 
ernments When these are tran^erred, that can only be done 
by the holder sigmng m the register at these offices either 
p^sonaUy, or throu^ a duly authorized ageit, against the 
purchase money, for which the transferor or vendor gives a 
receipt In connection with our Government loans also, a 
similar arrangement is made by the Reserve Bank of India 
by which holders of Govemm^t loans can register them as 
stock certificates m their names Bearer securities need only 
to be deposited with the bank accompanied by a memoran- 
dum. The actual advance may be in the form either of an 
overdraft or a loan, at the option of the customer. In the 
case of stocks and shares which are registered the bank 
has to — 

I 

(1) either take a blank transfer for shares duly signed 
by the borrower, together with a memorandum of 
deposit and the share certfficates, or, 

(2) get the shares transferred m the name of the 
banker or his nommee, stating the fact that this 
transfer is effected by way of mortgage or pledge and 
that on the repayment of the loan, the shares would 
be retransferred to ffie borrower or his nommee 

The latter course is the safer one for the Banker to adopt, 
because m case of the blank transfer arrangement, if the com- 
pany to which the shares belong happens to have reserved 
what is called a ’’first and paramount hen” on its i^ares 
through its articles of association, as is usually done* for all 
debts due to the company by its shardiolders, the danger is 
that, when the customer fails, the banker is confronted with 
a claim by the company on these shares which may ultimately 
turn out to be, paramount 
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Redemption Yield on Securities. — ^In case of Government 
and o^er securities payable on a fixed date which are pur- 
chased at a premium the net yield of the investor is not the 
amount of interest payable on tiie security The amounf of 
the premium paid by the purchaser on such security must be 
spread over the period of the security by dividmg the amoimt 
of the premium by the number of years the security is to nm. 
Thus the net yield on the security would be the interest fixed 
on tile security less the premium per year as ascertamed 
above This net yield on ^e secuiity is termed the redemp- 
tion yield on securities Similarly, if the security is pur- 
chased at a discount, the proportionate discount should be 
added to the inteiest in order to ascertain the net periodical 
.yield 

Joint Stock Company Shares. — ^Where the banker is 
offered shares m a ]omt stock company as security for an 
advance, the banker should carefully study the nature of the 
busmess of the company, its past history, management and 
future prospects, the marketable nature of its shares, and the 
type of shares offered Preference shares which aie entitled 
to dividend before ordmary shares, especially cumulative 
preference shares (m which case the shareholders* ri^t to 
past unpaid dividends accumulates and is payable when there 
are sufficient profits) are safer (from the banker’s standpoint 
as security than ordmary or ddferred shares The ordmary 
shares are preferred to deferred shares 

Partly-paid shares are not very satisfactory from the 
banker’s standpomt as security for an advance This is 
because of the contmgent imcalled habihly on the shares 
which renders them prone to rather sharp fluctuations and 
have a limited market The other is that they are gene- 
rally hable to forfeiture by the company under its articles of 
association on non-payment of a cedi made by the company 
and consequent complete loss of tiie security to the ba^er. 
In such a case, the only alternative open to tiie banker would 
be to advance more money to the customer to enable him to 
meet the call. Even if the customer meets the call, the custo- 
mer’s cash resources and means of repasnnent to the bank are 
reduced to that extent 

BONDS AS SECURITY 

When a person (eg the government or a company or a 
corporation) gives a promise m writmg and imder seal imder- 
takmg to pay the bearer or a registered holder a specified sum 
of money such written instrument is called a “Bond”. If 
the bond is payable to bearer it is hke a negotiable instru- 
ment and wiU pass by dehvery They are also^known 'as 
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“ hearer debenture bonds ”, and are by bu^ess usage treated 
as negotiable instruments. 

The mterest on such bearer bonds is paid on coupons 
attached to the bond which are consecutivdy numbered 
After the last coupon, a shp known as “ talon ” is also attached 
to the bond which can be exchanged for fresh coupons when 
the attached coupons are exhau^ed. 

The banker is sometimes given these bearer bonds as 
security for an advance and may undertake to collect the 
mterest on the coupons as and when they fall due. As these 
are treated as negotiable instruments, &e banker’s position 
IS the same as in case of deposit of negotiable instruments as • 
security for a loan 

PRECAUTION NECESSARY FOR BLANK TRANSFERS 

There are occasions where (he banker has to accept a 
blank transfer. In such cases, he should take the precaution 
to immediately give notice to &e company concerned inform- 
ing them of ^e pledge of these shares with him. This wiU 
protect the banker, m case the debtor is not already indebted 
to the company at the date of the receipt of the notice, against 
subsequent indebtedness by givmg him a priority, i.e. in case 
of the subsequent debt with the company, the latter’s hen 
will be deferred to that of the banker’s claim The case in 
point IS the Bradford Bank v. Bnggs, (1886) 12 AC. 29, 
where according to the articles, the company was to have a 
first and paramount hen over the shares for non-payment of 
calls, etc and where a shareholder had mortgaged bis shares 
agamst a loan by deposit at the bank and the bank had given 
due notice of such deposit to the company whose shares they 
were, and the sbarehdder in course trading with the com- 
pany thereafter became mdebt^ to (he company, it was held 
that the company havmg notice of the deposit cannot daim 
to enforce the -lien given by the articles for a debt mcurred 
subsequent to the notice. It was hdd here that the bank 
which had given notice of this mortgage was not giving a 
notice of trust, but only sought to effect the company m their 
capacity of traders with notice of interest of the bank [See 
al^ Madcereth v Wtgan Cotd andjron Co , (1916) 2 Ch. 293]. 

It should be further noted here by the owner who has 
handed over the share-certihcates with a blank transfer to a 
lender by way of security, that the lender can transfer ah the 
title given to an innocent third party IFrance v. Clark, (1884) 
26ChD 257]. 

In case of ‘blank transfers, if the person receiving them 
improperly fills his own name or that of another person, he 
does not get the title to the shares or pass any title, if he 
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however hands over a blank transfer, the transferee^ does not 
get a better title than the transferor as he receives a blank 
transfer with full knowledge and belief that absolute sale had 
not been made [France v Clark, (1884) 26 Ch.D 257 ; 
Williams V The Colonial Bank, (1888) 38 Ch D. ; Fox v 
Martin, (1895) WN^ 36] The result be the same if he 
receives the transfer duly filled m knowing and bdievmg that 
the shares were not prop^ly transferred ISheffield v London 
Joint Stock Bank, (1888) 13 AC 333] In case where the 
owner of the shares hands over a blank transfer to another 
for raising money, he would be bound by the acts of his agent 
and the person who lends money will be deemed to have 
notice of any limitation of the authority of the agent con- 
cerned [Fiy V Smellie, (1912) 3 KB 282, Brockleshy v 
Temperance B S , (1895) A C 173] 

A hen on shares can' be enforced even on trustees as the 
shares are on the register m their names and no notice of 
trust can be placed on the register The logical sequence is 
that the hen cannot therefore be claimed on such shares on 
the personal name of the trustees m respect of the debts due 
by Ihe cestui qui trust who is m reahty Ihe beneficial owner 
A purchaser of shares which are subject to a hen is bound 
by it The exercise of a hen makes the company a secured 
creditor m bankruptcy [In re Coolie, ex parte Manchester 
County Bank, (1876) 3 ChD 481] 

It should, however, be remembered that, generally speak- 
ing, transfers have to be made on the simple form of transfer, 
but m case it is provided that they should be made by a deed, 
the blank transfers should never be accepted because the 
deed must be complete before it is executed [Powell v Lon- 
don and Provincial Bank, (1893) 2 Ch 555] 

We have already seen one drawback connected with 
blank transfer , the other is that where the shares are partly 
paid, the risk of being called upon to pay calls on unpaid 
balance is the other disadvantage (See under the heading 
of “Title of Those Holdmg Shares With Blank Transfers” 
for Indian cases ) 


, FORGED TRANSFERS 

In case of forged transfers, if the banker gets it trans- 
ferred to his name, or that of his nommee, unconscious of this 
fact, and thereafter sells the share on failure of the customer, 
he would be personally hable to the purchaser, as the forged 
transfer gives no title The purchaser has .also the right to 
recover damages from the company, on the footmg that he 
relied on the certificate issued by the company to the bank 
[BcJiia y S F Ry Company, (1868) 3 QB. 584, at page 595]. 
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Here also m case the company has to pay damages, it would 
m tum claim it from the bank as indemmty, whereas the 
banker’s claim against his customer would mo^ probably be 
worthless In Hazanmall ShohaiUal v Satish Chandra Ghose^ 
46 Cal. 331, Chaudari, J, it was held that (a) a bona fde 
pmrchaser of shares from a person, who is m possession of 
them by fraud, does not acquire a good title to them and, (b) 
share-certiiicates passmg from hand to hand with blank trans- 
fer deeds do not thereby become negotiable instruments. 

A company which removes the name of the true owner 
from the register on a forged transfer can be compelled to 
replace him there paymg him all the dividends that may have 
been declared in the mterval [Barton v N<yrth S jR Co , 
(1888) 38 Ch.D. 458 ; Barton v. The London and N W R Co ^ 
(1889) 24 QB.D 77] However, a person who deposits a 
forged transfer, whether the alleg^ transferee or the broker, 
even though he does so m good i^th, is hable to the company 
for any loss it may sufFer ISheffield Corporation v. Barclay, 
(1905) AC. 392] A company can on its own, remove-the 
name of its transferee when it finds that he is acting on a 
forged transfer [Bimm v. Anglo-American Co, (1879) 5 
Q.B D. 211] , but of course it cannot do so if a bona fide pur- 
d^ser has acted on a certificate issued by it on a forged 
transfer Even where the secretary has fraudulently forged 
a certificate and issued it without ^e authority of the direc- 
tors for his own putpose, the company is not stopped from 
denymg the secretary’s title [Bwben v The Greed Fvngodl 
Consolidated, (1906) AC 439] 

In case of the true owner of shares whose name has been 
removed from the company on a forged transfer, he can sue 
the company alone or jomtiy with the transferee with a view 
to get his name reinstated m the register, but if he sues the 
company alone, the company will be given leave to serve a 
third party notice of claim for mdemmty on the transferee 
[Cashore v North Eastern Ry Co., (1885) 28 ChD 344; 
Barton v The London and N.W R Co, (1888) 38 C D. 144] 
The hmitation begins to run against fins time owner m favour 
of the company from the tune the company refused to replace 
him on the registm:, and not prior to that, as there was no 
complete cause of action [Barton v North S. R. Co , (1888) 
38 ChD 458] 

TITLE OF THOSE HOLDING SHARES WITH 
BLANK TRANSFERS 

The Appeal Court m Abdul Vahed Abdul Kanm v. 
Husanalt Ghasta, 28 Bom LR. 562, laid down that the regis- 
tered owner of shares by handing over share-certificates witli 
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a blank tiansfcr duly signed by him to another person, docs 
not represent to the world that ^uch a person is entitled to 
dc^ with the shaios, and theiefoic a bona fide purchaser 
from such a poison docs not acquit c a good title to such 
share*! In thig case tlie English cases, viz France v Clark. 
(1834) 26 ChD 257. and Fox v Martin, (1895) G4 LJ., Ch 
473, were followed In M P. Bhamcha v Wadilal Sarhhai 
and Co. 28 Bom LR 777, the Privy Council decided, how- 
ever. that shaies of a company aie “goods” within the mean- 
ing of Section 76 of the Indian Conti act Act, 3872, now S 
2(7) of tlie Indian Sale of Goods Act In case, therefore, 
where shares aie sold with a blank transfer and a cheque la 
paid by the pui chasci in payment thereof, in the event of the 
said cheque being subsequently dishonoured, the lender can 
sue to rccovci cithci on the dishonoured cheque, or on the 
original \aluo of shares He has no hen or claim on the 
shaics as such Tliat ns soon as the shares were sold, and 
share-certificates with the blank transfer were handed over 
to the buyer, the goods became ascertained goods and the 
properly passed \\hth respect to the rule of the Bombay 
Stock E\change that, in case the cheque paid against purchase 
of shaics IS dishonoured, the shares arc to be returned to the 
vendor, or resold the following day, their Ixirdslups held that 
the said rule was not intended to make delivery of the share- 
certificates conditional on payment The real purpose of the 
rule according to them v'as not for ^e purpose of perfection 
of the contracts, or the passing of tne property, but for esti- 
matmg promptly the damages resulting from ^e purchaser’s 
failure to pay for the shares bought and accepted. 

m 

NOTICE IN LIEU OF DISTRINGAS 

Fiequently notices are lodged by a third party warning 
the company against transjer of certain shares without in- 
forming the giver of the notice as the latter claims some 
right or charge on these shares This notice is given by a 
pel son who has an equitable claim to the shares, with a 
view to prevent his claim from being prejudiced by the 
registered holders of the shares deahng with them in any 
way This notice can also be given with a view to prevent 
even the dividend bemg paid on such shares without notice 
bemg given to the person serving tins notice llie proce- 
dure is that the claimant interested in shares or dividends, 
files ^ affidavit in the prescribed form made by himself or 
by his sohcitors, in which he discloses the nature of his 
interest and the material facts of his case, at the proper 
Court havmg jurisdiction m this matter, which ^davit is 
accompanied by a notice m the prescribed form He then 
procures an ofiSce copy of the said affidavit and an authentic 
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duplicate of the notige filed as above and serves them oc 
the company. This notice usually a^ the company to 
refiram from registering the transfer of the share, or from 
paying dividend on it to the registered holder, -without m the 
first instance notifying the dannant of sudi proposed registra- 
tion of transfer or payment of dividend. Ihe company 
which receives this affidavit is now bound to take a note 
the fact, and in thp case of an apphcation for registration of 
transfer, or for receipt of dividend when dedared, the 
daimant is notified m the first instance of the fact The 
claimant should thereupon take action with a view to pre- 
vent the transfer by obtaining an order or mjunchon of the 
Court in that connection withhi etgTit days, failing which the 
Distringas ceases to operate and ffie company must proceed 
to register the transfer or pay the dividend, as the case may 
be [BUiksley Trusts, (1883) 23 Ch D. 549 , Hohhs v. Wayet, 
(1887) 36 ChD. 260]. If the party widies to withdraw the 
Distringas he can do so by notice to the company which 
must be sent by the daimant and witnessed This Dis- 
tringas notice is frequently termed " Stodk Notice " or 
" Stock Order** < 

THE BANK’S LIEN ON ITS OWN SHAKES 

It may be added here that, on the same footing as other 
]omt-stock compames, lomt-stock banks usually insert a 
clause m its artides to 'the effect lhat it will have a “ first 
and paramoimt lien” on its own shares for any debt due 
by its customer who happens to be its shareholder also 
Many banks, relying on this power, allow Iheir customers a 
small overdraft, if they happen to be their sharehdders also. 
The artides generally reserve a power of sale m connection 
with the hen, so that the banker might not have to go to 
the Court for that purpose. 

When the hen is given on shares it usually estends to 
dividends also In Bradford Bank Co v Bnggs, (1886) 12 
AC. 29, where, according to the Artides, the company was 
to have a first and paramount hen over the shares for non- 
payment of calls, etc and wh^e a shareholder had mortgaged 
his shares against a loan by deposit at the bank and the bank 
had given due notice of such deposit to Ihe company whose 
shares they were and the shareholder m course of trading 
with the company thereafter became mdebted to the company. 
It was held that the company having notice of the d^osit 
cannot claim to enforce ffie hen given by the Artides for 
a debt incurred subsequent to the notice It was held here 
that the bank which had given notice of this mortgage was 
not giving a notice of trust, S 33 , but only sou^t to affect 
the company m their capacity of traders wilh notice of 
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■mtciesl of Ihc bank fSoo also Mackercth v Wigan Coal and 
hon Co, (1916) 2 Ch. 293]. 

A lien on shaics can be cnfoiccd even on trustees as 
the shaics arc on (he icgistcr in their names and notice of 
trust cannot be placed on the register and Uic logical con- 
sequence IS that the hen cannot thercfoi'c be claimed on 
such shaics on personal name of the tiustccs in respect of 
the debt due by the ccsim qui trust who !*> in reality the 
beneficial owner. 

REALIZATION OF SECURITIES 

The proccduic to bo followed by the bankei to realize 
the secuiitios for repayment of the debt due by the custo- 
mer will depend on the t^pe of the security and tlie capacity 
in which he holds (hem Generally, the bank form gives 
the bankei the light to icalize the security after an unsuc- 
cessful demand for lcpa^mcnt Sometimes the form gives 
him the light to realize at any time He should, however, 
give reasonable notice to the customer bcfoic doing so 

It ease the advance is icpayable on a fixed date the 
banker can leahzc securities held as cover immediately on 
notice but gcnoially gives the customei reasonable notice 
and a chance to repay 

If iiegoUablc sccuiities aie deposited V'lth the banker, 
they may be realized immediately on default without notice 
as he has a power of sale without the customer’s sanction 
or signature This is on the footing that a bankei ’s hen is 
an “implied pledge’’ [Brandas v Barnett, (1846) 12 Cl & 
Fin 787] and a pledgee has a right of sale 

In case the proceeds of realization exceed the debt due 
such surplus will belong to the customer where the secu- 
rities weie his or to the third party who advanced the secu- 
rities Where, howevei , the banker has notice of an 
assignment by his customer or by the third jJIarty of the 
right to such surplus, the surplus must be held by the banker 
at the disposal of the assignee 

The banker can exeicise Ins right of set-off over the 
surplus where the customer otherwise owes Ae banker or 
has incurred a fresh obligation 

The banker usually provides for this right m the memo- 
landum givmg the charge by pioviding therem that the 
security wiU cover all sums due from the customer In 
absence of such a provision the customer on repayment of 
his debt to the bank is entitled to &e return of &e secu- 
rities deposited by him for such advance and the banker 
cannot retain them for other obligations of the customer 
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POSITION OF EQUITABLE MORTGAGE OF SHARES 

In a Pnvy Council case an equitable mortgagee of shares 
was held entitled to priority over the company which had 
attached imder a decree the shares for a debt mcurred by 
the shareholder after the date of the eqiutable mortgage in 
spite of the fact that the company had no notice of the 
cdiarge [Bank of N T. Bvtterfield and Son v. Gohnsky, (1926) 
A C 733]. Li a recent House of Lords’ case the bank gave 
notice to the ccnnpany of the deposit of shares as security 
against advance made by the bank and though the company 
had the first and paramount lien by its Articles on the shares 
for debts due to it, it was,hdid that for any mon&y advanced 
or debt mcurred after the notice by the bank to the company, 
the company was not to have a priority [Bradford Banking 
Co V Bnggs, (1887) 12 AC 29] 

STOCK-BROKERS’ UEN 

Stock-brokers generally secure loans on deposit of stocks 
and shares on which they themselves happen to have 
advanced money to their dients The transfers here are 
usually blank with their dients’ signature. It has been held 
that such securities may be treated by the banker as belong- 
ing to the stock-brokers m the usual course of business. On 
the prmciple laid down m Bentinck v London Joint Stock 
Bank, (1893) 2 Ch 121, to the effect that persons who deposit 
share-certificates and sign transfers with a stock-broker are 
estopped from denying ^e stock-brokers’ authority to pledge 
them, and that the banker who takes the instrument boTia fide 
acquires a good title to them [See also London Joint Stock 
Bank v Simmons, (1892) AC. 201]. The banker shouM, 
wherever possible, get the shares registered m his own name 
or m that of his nominee 

LEEMAN’S ACT 

This Act was passed by the English Parhament for pre- 
venting speculation in hank shares under which all contracts 
for the sale or purchase of bank shares, or stock, are required 
to state the smial numbers of such shares or stock, or the 
name of the registered holder of such shares, in case there 
are no numbers allotted Failing that, the contract is null 
and void under the Act In this cozmechon the case of Perry 
V Barnett, (1885) 15 Q B D 388, is mteresting. Here, stock- 
brokers were instructed by purchasers to purchase for them 
certam shares m a jomt-stock bank, which they did m the 
usual manner, without inserting m the contract the dis- 
tmguishing numbers of shares, or the name of the seller who 
was the registered holdei Ihe purchasers challenged the 
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vMidity of the contract as being m violation of tihe Leeman’s 
Ara, when it was held that the usage of the stock exchange ' 
to disregard the Leeman’s Act and to regard as vahd a con- 
tram w^ch was made contrary to the Act was unreasonable 
as %amst strangers who did not know it and therefore was 
not ^ding on ^em 

In another case, vi 2 Seymour v. Bridge, (1885) 14 Q B D. 
460, the same prmciple was followed, and, as here, the know- 
ledge W the usage of the stodk exchange was shown, and 
theref^e Hie contract could not be repudiated by the brokers’ 
chent T The Leeman’s Act does not apply to the contracts 
for thelsale of bank shares in India 

\ ADVANCES AGAINST GOODS 

I 

The modern banker does a large busmess m advances 
against goods and produce, though at one time considerable 
prejudice existed against this form of security. The preju- 
dice was based on the groimd that as the value of these 
commodities was subject to constant fluctuations, they did 
not afford a sufficient protection to the lender There is no 
doubt some justification for this attitude, but the modem 
tendency happens to be that with due caution and care, this 
risk can be safeguarded against Besides, it is argued that 
under present conditions, the bank must come forward to 
finance trade and assist merchants m this branch also Here 
the customer should be one whom the banker can trust as 
honest and rehable Bankers are generally guided by a 
list kept by them of approved commodities The banker is, 
however, prepared to accept goods as security which are 
not on his hst provided such vcommodify is readily market- 
able, of a steady demand and is one which can be stored 
without fear of deterioration The banker here has care- 
fully to watch the markets concerned, by keeping himself m 
dose toudi with its fluctuations During the period of ^eat 
speculative excitement, when nngs and comers are frequent, 
advances should not be made on the footmg of the minted 
value, but the margm of safety shoiild here be considerably 
extended The value of the commodities, on whidb advances 
are made on the footmg of a dock warrant, warehouse-keeper’s 
certificate, or! the mortgage of godown, has to be done with 
the help of reliable experts 

Although it IS not legally necessary to take a written 
agreement m such cases, ^e banker always takes it on the 
usual forms Instead of a simple pledge, sometunes'a mort- 
gage iS'taken m the form of a conveyance 'The olher most 
popular method is to get a letter of hypothecation on either 
the goods, or the documents of title to Ihe goods The goods 
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should he penodically revalued, the valuation being carefully 
noted m proper boo^ kept for the purpose In this conneo 
tion, it i^otdd, 'however, be noted that the banker should 
take care to see. that the person boiTOwing on the goods has, 
what is known in law as, a proper title to them. 

Seasonal Advances.— The banker makes “ seasonal ’* 
advances to his customer who requires a temporary accom- 
modation durmg a particular season or period. For instance, 
seasonal advances may be made to agn^tunsts or msporters 
of agricultural produce such as cotton, jute, seeds, etc , when 
such goods are ready for the market during i^eciiic months 
every year 

Cotton. — Sometimes the banker advances money on the 
security of cotton which being of a more or less umversal 
demand is ^readily saleable *^e banker must, however, m 
such a case take certam precautions 

Difficulty arises m case of cotton which is in loose form 
or m borah or m form of Kappas (i e cotton b^ore removal 
of the seed) This is because the quantity of cotton m such 
a form is difficult to ascertam as it vanes with the different 
pressures under which it is stored Here the banker has 
to rely on books of his customer requiring the advance and 
therefore should give loans on such a secunty only to custo- 
mers in whose integrity and honesty he has complete 
confidence. 

Kappas during process of manufacture mto yam and. 
cotton bales Ijong m the factory are also ofibred as secunty 
by hypothecation The borrower m such a case acts as the 
banker’s trustee 

In case of “ cotton waste ”, i e cotton thrown out whilst 
* going through the vanous processes before being turned mto 
yarn, there aie many varieties Advances are not freely 
made by bankers against “waste cotton” as security as the 
exact quahty of such waste cottim is difficult to ascertain 
In case an advance is made it is g^erally done on the basis 
of the market pnce of the lowest variety 

The banker freely advances on “yam” However, the 
banker has to be card^ here as being stored m fully pressed 
bales he cannot verify the contents as manufacturers* in- 
voices are generally not available with the small dealers who 
wish to pledge them with the banker Yam prices are also 
subject to heavy fluctuations 

Cotton being a very inflammable commodity, the banker 
should see to it that it has been adequately insured against 
fire by the borrows » 

A Mercantile Agent — ^Under the English Factors Act, 
1899, as well as the Indian Sale of Goods Act, 1930, Section 
23 
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27, lihere is one exception to tibe rule, whith says that “ onlj' 
the owner, or his duly authorized agent, can sell and transfer 
the title to the goods.” This rule is that “where a mer- 
, cantile agent is, with the consent of the owner, in possession 
of goods or of documents of title to the goods, any sale i^de 
by him, when actmg m the ordinary course of busmess of a 
mercantile agent, shall be as vahd as if he were expressly 
authorized by the owner of the goods to make the same; 
provided that the buyer acts m good faith and has not at 
tiie tune of the contract of sale notice that the seller has no 
authority to sell” A mercantile agent is defined by the 
Engbsh Factors Act as “ one having m the customary course 
of his business as such agent, authority either to sell goods 
or to consign for the purpose of sale, or to buy goods, or to 
raise money on the secunly of goods,” which is also the defi- 
mtion under the Indian S^e of Goods Act, 1930 / 

Therefore, if the person who borrows money from the 
banker on goods, or documents of title to the goods, is a 
mercantile agent who has received the goods with the con- 
sent of the rightful owner, the banker is safe In one case, 
VIZ Lamb v Attenhoroughj (1862) 31 LJ, QB., 41, wheie 
a wme mei chant’s cleik who was authorized to sign dehvery 
orders for wme sold, obtained through the medium of such 
dehvery order warrants for certam quantities of wmes from 
the Dock Company with which his master’s wme was stored, , 
and thereafter pledged them m the name of his master the 
Court held that the relation here was that of a master and 
servant, and not that of prmcipal and agent, with the result 
that the protection imder the Factors Act did, not apply 
The term “mercantile agent” mdudes both the factor to 
whom the goods are entrusted by the prmcipals for sale, as 
well as the broker In another case, Calek v North-Western 
Bank, (1875) LR 10, CP 354, it was decided that a ware- 
house-keeper was not a mercantile agent, and therefore, a 
pledge by him would give no protection imder that section. 

DOCUMENTS OF TITLE 

We shall now proceed to deal separately with the various 
documents of title 

Definition. — “ Documents of Title to Goods ” are defined 
by Section 2(4) of the Sale of Goods Act, 1930, as mdudmg 
“ a bill of ladmg, dock warrant/ warehouse-keeper’s certificate, 
wharfinger’s certificate, railway receipts, warrant or order for 
the dehvery of goods, and any other document used m the 
ordmary course of busmess as proof of the possession or con- 
trol of goods, or authonzmg or purportmg to authorize, either 
by endorsement or ddivery, the possessor of ttie document to 
transfer or receive goods hereby represented 


1 
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Bill of Lading. — We shall first consider the bill of lading 
which is one of the most important documents of title to goods 
used in connection with shipments and wil^ch is signed by 
either the master of the ship, or the owner, or the agent of 
the owner 

The pecuharity of a hill of lading as a document of title 
to the goods is that in case the goods are made dehverable to 
the “ bearer ”, or to a particular person, or to his “ order ”, 
or assigns”, the biU of lading can be transferred by the 
ongmal holder to anyone he chooses, and the transferee m 
his turn can also transfer it This transfer can be made by 
endorsement or dehvery, as the case may be, and the trans* 
feree acquires, by such a transfer, all the rights as to the 
goods shipped that the transferor had, and is also subject 
to the sdme habihties as that of the transferor If, there- 
fore, a bill of ladmg is transferred by the shipper to some 
other person, whether such a person is a buyer, or his mer- 
cantile agent lawfully entrust^ with die biU of lading, and 
if that person during the course of the transit of the goods, 
endorses it m favour of some other person, who pur^ases 
the goods m good faith arui for valuable consideration, the 
nght of stoppage m transit of the origmal holder cannot be 
exercised against this last party 

SPECIMEN FOBM OF BELL OF LADING 


Shipped m good Order and wdl conditioned by 
Steam S^p called the *^Rajputana” whereof is Master , 
for this present voyage John Smidi, and now nding at 
anchor m Pnncess Docks, Bombay and bound for I^n- 
don, 500 bales of Cotton, marlm ABC, 1-500, bdng 
marked and numbered as stated, and are to be dehvered 
m the like good Order and well conditioned at the afore- 
said Port of London (the Act of God, the King’s 
Enemies, Fue, Machinery, Boilers, Steam, and aU and 
every other Dangers and Accidents of the Seas, Rivers, 
and Steam Navigation, of whatever nature and kmd 
soever excepted) unto David & Jackson or to therr 
Assigns, landing charges and Freight for the said Goods 
to he paid by the consignees with primage and Average 
accustomed. 

In Witness whereof the Master or Purser of the 
said Ship hath afiSrmed to three Bills of Lading all of 
this Tenor and Date, the one of which three Bills be- 
ing accomphshed, the other two are to stand void. 

JoHK- Smith, 

Slst March 1948. Master 
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A Quasi-Negotiable Document . — K bill of lading is 
frequently’ described as a negotiable instrument thou^ it is 
not one m the strict sense of the term There are un- 
doubtedly many pomts of resemblance between a bill of lad- • > 
mg and a negotiable mstrument, eg its transferabihty by 
d^very, with or without indorsement, and without any notice 
to the person liable on it, and also that the transferee of a 
bill of lading can sue m his own name and give a vahd dis- 
charge to the person hable Thus, some aulhors have called 
it a quosi-negotiable document It differs from a bill of ex- 
change on the pomt of negotiabihly, because m case of a bill 
of ladmg, a holder cannot give a better title than he himself 
has, whereas m case of a bill of ^change a holder m due 
course, who receives it for value and m good faith, receives 
it free from all defences as to defect m title that could have 
been successfully pleaded against a previous holder, except, 
of course, forgery 

The bill of lading is generally made out m a set of two or 
three It sometimes happens that these get into the hands 
of two or three different parties In sucli cases the first 
transferee gets the best right at law As far as the master 
is concerned, if he bona /ide hands over the goods to any one 
of these holders, he is free from responsibility, and incurs no 
habihty to the person who happens to daun a prior nght, 
because the bills of ladmg provide for this contingency by a 
dause usually inserted in them, lasnng down that as soon as 
one of these documents is accomplished the others stand void 

Its Peculiarities. — It wiE thus be seen that the pecuharity 
of a bill of lading is — 

(1) It IS a receipt for the goods 

(2) It embodies the contract of carriage for the goods as 

between shipper and the ship owner 1 

(3) It constitutes a document of title 

(4) It is transferable under conditions sirmlgT to a nego- 
tiable instrument and has got to be regarded as quosi- 
negobable. 

The proviso of Section 53 of the Sale of Goods Act, 19*30, 
l^s down that the right of stoppage in transit of an unp aid 
sdler who has parted with possession of the goods, but has 
retained the right of disposal can exerdse his right only under 
certain circumstances In other words, the proviso says that 
® document of title to goods has been issued or law- 
fully transferred to any person as buyer or ownei of the 
goods, and that person transfers the document to a person 
who takes the document m good faith and for valuable consi- 
deration, then, if such last mentioned transfer was by way of . 
sale, the unpaid seller’s nght to hen or stopp ag e m transit is 
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defeated, and ^ such last mentioned transfer was by way of 
pledge or other disposition for value, the unpaid sdl^’s ri^t 
of lien or stoppage in transit can only be exercised subject to 
the rights of the transferee ” The English law is also smular 
on this pomt ' 

Sir John Paget, m his book on the Law of Banking (4th 
Edition, page 381) , states that “ the only exceptional feature 
akm to negotiability possessed by bills of ladmg is their ack- 
nowledged capacity to defeat the impaid vendor’s right of 
stoppage m transit when transferred with authority to a hana 
fide transferee for value ” He is further of opimon that bills 
of ladmg are not fully negotiable mstruments H they are, 
there would be no need for their being mduded as th^ are 
ivith other documents of title m the Enghfh Factors Act of 
■ 1889, and Enghsh Sale of Goods Act, 1893 However, as we 
have already stated above, they ^e quost-negotiable mstru- 
ments, or similar to such instruments, m many particulars 
In case of a banker who accepts the bills of ladmg as security 
for advances, the position to be noted is that where this docu- 
ment IS drawn “to order” and is endorsed m blank, the 
bapker would receive a good title to the goods if given to him 
as a deposit for a loan He could, on non-payment of the loan, 
immediately sell the goods by handing over the bill of ladmg 
to the buyer It has been ako held that simply because the 
biU of la^ng is endorsed over and dehvered to the bank by 
way of a ple^e for a loan, that does not pass the property m 
the goods to the endorsee, so as to transfer to him zJl the habi- 
hties m respect of the goods ’ (Sewell v. Burdick, ^10 A Cas 
74) At the same tune, the bai^ acquires all rights of action 
at law as if the contract m the bill of ladmg had been made 
with the bank Tins is because, according to Sir John Paget, 
absolute property does not pass to the bank m this case, but 
only equitable property passes, he having obtained the bill 
of ladmg by way of a pledge for a loan 

If the mtention of the banker was to create a mortgage 
instead of a pledge, the banker would mcur full habihty of 
the shipper of the goods because there he becomes the lawful 
owner 

There are cases where when the bills of lading are not 
ready on the dehvery of the goods on board, the Mate of the 
ship gives a receipt to the shipper m which he acknowledges 
receipt of the goods specified iherem havmg been ddhvered to 
him for shipment for a particular destmation This receipt 
known as “Mate’s Receipt” is thereafter exchanged for a 
regular bill of ladmg and ibus forms a sort of kuchha receipt 
showing that the goods have been consigned on board the 
ship ^e value of this recent as a document of title on which 
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the banker is called upon to advance money is not perfect and 
thus the bankers do not consider it as a desirable document 
The reason is that the said receipt is signed by the Mate 
and not the Captain of the ship who in law has the implied 
authority to aclmowledge receipt of the goods on board given 
for shipment and the Mate may not have actual authority 
to sign it 


SHIPPING DOCUMENTS 

In couise of financing of shipments to foieign countries, 
bankeis advance money on shipping documents These are 
made up of 

(1) Export Invoice, 

(2) Bill of Lading, 

(3) Consular Invoice oi Certificate of Oiigin, and 

(4) Pohey of Insurance 

A bill of exchange is drawn by the shipper on the party 
to whom the shipment is sent which has to be accepted and 
paid as airanged This bill is discounted by the shipper with 
his hanker on condition either that the banker is to hand over 
the documents on acceptance t<5 the drawee, or that they 
may be held over until the bill is paid for In the latter 
case, of course, the banker rehes on the credit more of the 
shipper than that of the drawee A letter of hypothecation 
IS generally taken under this arrangement The Marme 
Insurance Pohey should be a complete policy, because an 
mcomplete form of insurance such as a broker’s receipt does 
not fall withm the designation of shippmg documents accord- 
ing to the decisions, both Indian and British [5teel Brothers 
and Co v Dayal Khataf and Co., 25 Bom LB 1063] In 
this case MuUa, J, laid down that “m case of goods com- 
prising cjf contract they must be covered by an effective 
policy of msurance , an open cover taken out by the seller 
protectmg all goods shipped by hun is not sufficient” 

Received for Shipment Bill of Lading. — ^With reference 
to the bill of ladmg, the pomt to be noticed is that the banker 
should accept only the document known as the “ shipper’s hill 
of hiding’*, and not the one called “received for shipment 
bill of lading” or “delivered for shipment bill of lading”; 
because m the famous case of Diamond Akalt Export Corpo~ 
ration v Bourgois, (1921) 3KB 443, it was held that a bill 
of lading which did not acknowledge shipment, i e “ received 
for shipment bill of lading” was not a bill of ladmg witbm 
the cif contract, and also that a document of msurance 
which IS m the form of a certificate of msurance purportmg 
to represent and take the place of the policy, was not a proper 
document of msurance to be tendered in such cases. What 
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was required was an insurance policy which fell within the 
provisions of the^ English Marine Insurance Act, 1906. On 
die same footing, the " Mate's receipt ", which is not a, bill 
of ladmg, is not a sufficiently perfect document, h:om the 
banker’s standpomt The shipping companies, m order to 
meet the banker’s objections, have now adopted the practice 
of issuing bills of lading for a named steamer and undertake 
that m case the goods are ultimately shipped, they would 
supplement the biU of ladmg by a “ certijkate of shipment." 
This practice is now recognized by the Carriage of Goods 
by Sea Act of 1924, Section 7, on the footmg of which our 
Indian Carnage of Goods Act of 1925 has been passed The 
wording of the Act relating to this pomt is “ After the goods 
are loaded the biU of lading to be issued by the carrier, 
master, or agent of the carneL to the ^pper shah, 
r£ the shipper so demands, be a ‘shipped’ bill of lading, 
provided that if the shipper sh^ have previously 
talron up any documents of title to such goods, he shall sur- 
render the same as against the issue of a ‘ idiipped bill of lad- 
ing ’ but at the option of the earner such documents of title 
may be noted at the port of shipment by the carrier, master 
or agent, with the name or< names of the ship or ships upon 
which the goods have been shipped and the date or dates 
shipment, and when so noted the same shall for the pur- 
pose of this Article be deemed to constitute a ‘ shipped bill* 
of ladmg ’ ’’ 

The other pomt to be noted m this connection is that the 
hills of lading are usually drawn in sets of three, on condi- 
tion that “ one bemg accomplished the others are to stand 
void ’’ The banker, however, should get hold of all the 
copies of the set, because otherwise the danger is that m 
case the shipper fraudulently endorses any of the set, which 
has not been handed to the banker, to an mnoceot third 
party for valuable consideration, and m case that party were 
to present the bill first and obtam the goods, the banker may 
be forced mto unnecessary htigation If circumstances do 
arise imder whidh'^any of the copy of the set is^not received 
by the banker, he should take the precaution to see that an 
immediate notice is given to the ^ppmg company concerned, 
as to his hen on the bill of ladmg as well as his rights on the 
goods on arrival of the ship In case of dispute between 
two “ holders for value ’’ m good faith of a bill of lading, the 
Court would decide m favour of the party who was the 
first to obtain tibe title by a prior transfer 

Through IBillg of Lading. — On some occasions, goods 
have to be earned, partly across the sea and partly by land, 
m which case the shipowner generally charges an mdusive 
i^ate which covers the charge for the transport both by sea 
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and land In such cases, a “ through bill of lading ” is issued 
As in this case the control over the goods passes through the 
hands of moie than one carrying company whereas the con- 
tract is made only ^vlth the first, clauses and conditions are 
inserted in the bill, limiting the liability of each company to 
loss or damage suffered by the goods while they happen to 
be under their actual control 

Dock Warrant. — This is a document which is virtually 
a certificate from the Dock Company that certain goods which 
are desciibed therein are m their possession which they agree 
to deliver to any person specified by the owmer In other 
words the goods are held at &e dispose of the depositor This 
document requires to be stamped The usual form in which 
dock warrants aic issued is the following — 

DOCK \VARR.\NT 


(Stamp) Docks Co 

No 19 


Warrant for 

Master 


imported in the ship 


from 

entered by on the 

deliverable to or assigns by indorsement 

hereon Rent commences on the 

and all other charges from the date hereof 


Jfafe chaiged 



Weight 

Mark 

f 

Numbers 

CiROSS 

Tare 


j 

1 

P 

j 

1 


Ledger No 

Qerk 

Warrant Clerk 

■ Foho 

A 


The question as to the suitability of this dock wairant as 
a security for an advance largely depends on the mtegrity 
of the parties concerned, as w^ as on the rehabihty and the 
substantial financial position of the dock or war^ouse- 
keeper concerned The banker here has to rely on the mte- 
grity of both these parties, accepting the contents of the 
warrant as accurate, which lays down the specification of the 
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goods concerned, on the valuation of which the necessary 
advance is made The fact that these compames have a hen 
on the goods for their charges for rent, etc has to he borne 
m nund, thou^, of course, this hen gives them no right to 
sell the goods Agamst the deposit of this warrant a “ memo- 
randum of deposit” m the usual form, or a letter of hypo- 
thecation IS taken Proper conditions as to keeping the 
goods insured s^ainst fire by a correct type of pohcy to 
be inserted in the documents 

Warehouse-keeper’s Certificate.—- This is a mere receipt, 
certifymg that the goods are held by the warehouse-keeper, 
which IS usually expressed to be non-transferable, thougl^ m 
some cases it is trsmsferable by an endorsement The mere 
statement as to the holding of the goods on behalf of the 
owner m no sense makes it a document of title It is for 
this reason that this certificate is not considered to be a pro- 
per security for a loan hy the hank The form of ware- 
house-keeper’s certificate is as follows* — 

WAHEHOUSE-KEEPER'S CERTIFICATE 

No (Stamp) 

Not transferable 
Messrs 

We hold at your disposal m our warehouse as per conditions on back 
hereof ex S S 


Warehouse-heepet 

Delivery Order. — Dehvery Order, as its name imphes, 
is an order on the warehouseman from the owner to d^ver 
the goods mentioned therem to a particular person When 
a bank makes an advance on such orders it takes care to see 
tiiat the goods are transferred to its own name before mak- 
ing the advance, as otherwise, the holder of a second dehvery 
Older m connection with the same goods, who has no notice 
of the banker’s claim, may obtam the goods by giving his 
copy to the warehouse Ibis pomt was decided m Imperial 
Bank v London and St Catherine Dock Co , (1877) 5 Ch D 
195 Dehvery orders are exempt from stamp duty 

Life Policies. — ^In connection with life pohcies as a secu-' 
rity for advances, we have already seen that if there has 
been no misrepresentation or inaccurate information at the 
time of the proposal, the pohcies of substantial companies 
form a good security against advances on the footmg of the 
actual surrender value The other consideration for the 
banlcer to make sure of is whether the pohcy was effected 
by the person himself on his own hfe In case the pohcy 
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IS affected on the hfe of some other party, it should be ascer- 
tamed that the parly effecting this insurance had an insm*- 
able interest m the life insur^. The banker will also have 
to see that premium receipts are constantly deposited witli 
him and that the pohcy is not allowed to lapse 

A T.ifp Policy of a first-dass company would be a good 
security for an advance upto the surrender value as men- 
tioned above and its value naturally increases with time if 
premiums are regularly paid 

A pohcy on the life of a director of a ]omt-stock com- 
pany or of a partner m case of a partnerslup would be a 
useful security for an advance to such company or partner- 
ship especially where the future success of the company or 
partnership materially depends on the special quahties (such 
as abihty, knowledge, reputation, etc ) of such person 

Mortgage of Life Policy.— The pohcy may be t^eh 
against a loan on the footmg of an eqmtable or legal Mort- 
gage A simple deposit of a pohcy with a creditor as secu- 
rity for a debt does not constitute an assignment, but ody 
gives him a hen Generally when this is done, with a view 
to create an equitable mortgage, it is accompamed by a 
written agreement determinmg the purpose of a deposit 
Thus an equitable mortgage is defined as meamng an agree- 
ment or memorandum under hand only, relatmg to the dpposit 
of any title dfeeds or mstruments constitutmg or bearmg evi- 
dence of the title to any property whatever or creatmg a charge 
on such property, 

A legal mortgage of a life pohcy is effected 'by a “ deed 
of assignment”, the operative part of which mdudes a 
covenant by the borrower for repayment of prmcipal and 
mterest, and an assignment of the pohcy subject to a proviso 
for redemption There are, of course other covenants as to 
payment of pre^ums, etc There is also a clause m the 
deed authonsmg' the sale of the pohcy by the mortgagee m 
case of failure of payment of capital or interest, which may be 
exercised by surrendering the pohcy to the insurance office. 

Notice of Policy Mortgage. — It is the duty of the banker, 
with a view to protect his own mterest, to inform the company 
of the mortgage by an immediate notice, and to get it regis- 
tered by the company The pohcy should also be taken 
possession of so that a subsequent mortgagee may not obtam 
a prior n^t of assignment to the banker by giving earher 
notice and obtainmg possession of the pohcy concerned A 
well-drawn deed of mortgage always contains a power to 
sell the pohcy m default Again, if the premium is not 
regularly paid by the mortgagor, the banker must pay it 
himself, with a view to keep the pohcy alive, for which 
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advance also he acquires a hoti on the pohcy. Generally 
speaking, the bankers insist upon a deed of assignment being 
executed m their favour in preference to a simide deposit 
against advances A notice of assignment of mortgage to 
the insurance company is usually given m duphcate with a 
request for the return of one part eadorsed by the company. 
The company must also be asked at the time of giving notice 
as to whether a notice of any other prior claim had been 
lodged 

. Trust Receipt. — When the customer who has obtamed an 
advance from the banker wishes to repay it out of the sales 
proceeds of the goods^ given as security for the loan, the 
banker takes a Trust Receipt or Trust Lettmr from such 
customer by which he become a trustee for the banker for 
goods, sales proceeds, etc (This has 'Already been dealt with 
m detail m chapter VU.) 

MORTGAGES 

Different types of mortgages are defined by Section 58 
of our Indian Transfer of ]^oper 1 y Act of 1882, which Act 
was considerably amended m &e year 1929. 

A mortgage is the transfer of an mterest m specific im- 
movable property for the purpose of secunng -the payment* 
'of money advanced, or to be advanced by way of loan, an 
existing or future debt, or the performance of an engagement 
which may give nse to a pecumary habilify The transferor 
IS called ** mortgagor ”, transferee the ” mortgagee ”, the 
^rmcipal money and mterest of which payment is secured 
for Ihe tune being are called the “ mortgage money ”, and the 
instrument (if any) by which the transfer is effected is called 
the “ mortgage deed 

A Simple Mortgage. — ^In case of a simple mortgage, the 
mortgagee has two rights, viz ( 1 ) to sue the mortgagor 
person^y on his personal covenant to repay, or ( 2 ) to re- 
cover the amoimt from the property itself which is virtually 
hypothecated with him Both these remedies may be re- 
sorted to at the same tune, or m succession Here the 
” transfer ” is said to be that of the ri^t of sale A simple 
mortgage differs from a ** charge ” masmuch as a charge may 
not necessarily be given on a specific property but may extend 
over all the property mdui^g movables and it does not 
mvolve a “ traiusfer ” which is the essence of a mortgage as 
governed by this Act. > 

Mortgage by Conditional Sale.— Here the mortgagor 
ostensibly sells the mortgaged property on condition that: — 
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(a) the sale shall become absolute on default of morl- 
gage money being repaid on a certain date ; or 

(b) on payment of such money the sale shall become 
void . 01 

(c) that on such payment facing made the buyei shall 
transfei the property to the sellci 

A^otc. — ^These conditions must be embodied in the document 
which cfTccls or puipoits to efTect the sale 

Usufriictunry Mortgage. — This is a foim of moilgage in 
which the repayment of the loan begin*: as soon ns the moi t- 
gage is effect ed Hcic the mortgagor dcliveis possession of 
the mortgaged piopeily to the mortgagee, or c.xpressly or 
impliedly agrees to do so. and nuthouses him to letain it ^ 
until the lepayment of mortgage money Meanwhile, he is 
authoiircd to leceivc the lents and piofits acciuing, from the 
pioperty or any pait of it, in payment of interest oi pait 
payment of the moitgage money or both 

An English Mortgage. — In an English moitgage the pos- 
session of the piopeity gcneially lemains with the mortgagor, 
wheieos the real legal estate in the pioperty passes to the 
mortgagee The condition here is that on payment of the 
money, pltts mteiest, the mortgaged piopeity will be recon- 
veyed by the mortgagee to the moitgagoi If there is no 
'express condition in an English mortgage as to a certain time 
foi which the possession is to icmam uith the mortgagor, then 
the mortgagor becomes a meie tenant at suffeiance and is 
liable to be ejected by the moi Igagee without any notice and 
without any claim as to lent oi mteiest due English mort- 
gages aie most common in presidency-towns and the Couits 
m such towns have accoided to the paitics the same lights 
as m English law 

Equitable Mortgage. — ^The amended Act of 1929 furthei 
provides that in the towns of Calcutta, Madias, Bombay, 
Karachi, Rangoon, Moulmem, Bassein and Akyab, and any 
other town which the Governor-General by notification may 
specify, a mortgage hy deposit of title deeds may be effected 
by a person handmg over to a ci editor oi his agent documents 
of title to immovable propeity with interest to create a secu- 
rity thereon 

This is what m English law is termed an equitable mort- 
gage but our Indian Act gives it a veiy limit^ import In 
English law, for instance, a hen is also regarded as a species 
of an equitable mortgage and geneially a much wider meanmg 
IS given to this term than that provided for by our Indian Act 
Thus what is required m India to create an equitable mortgage 
IS ( 1 ) a debt, ( 2 ) deposit of title deeds, and ( 3 ) intention to 
create a mortgage. 
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Anomalous Mor^ge.— A mortgage which does not fall 
under any of the above-mentioned classes is called an anoma- 
lous 'mortgage. 

The , Form of M9rtgagew7--When the 'principal money 
secured is Hs 100 or upwards, a mortgage of immovable pro- 
perty can be efEected only by a registered instrument signed 
by the mortgagor and attested by at least two witnesses 
Where the prmcipal money secured is less than Bs. 100 die 
mortgage can be effected either by a registered instrument, 
signed and attested as aforesaid, or (except m the case of a 
simple mortgage) by dehvery of the property. This rule 
does not affect mortgages m^e m the towns of Calcutta, 
Madras, Karachi, Rangoon, Bombay, Moulmein, Bassem and 
Akyab by dehvery to a cr^tor or his agent of documents of 
title to immovable property, with intent to create a secu- 
rity thereon (Sec 59) If the instrument is not registered 
it fails as a mortgage and is inadmissible in evidence, but it 
may be made use of for any other purpose for which registra- 
tion IS not necessary, e g for proving a simple personal debt. 
It may also be noted that m the absence of an eiqpress agree- 
ment the cost of stamping a mortgage and the cost of re- 
conveyance has to be borne by the mortg£gor 

RIGHTS AND UABIUTIES OF MORTGAGOR 

Redemption. — ^At any time after the prmcipal money has 
become due, the mortgagor has a right on payment or tender, 
at a proper time and place, of the mortjgage money, to require 
the mortgagee to dehver to the mortgagor the mortgage deed 
and aU documents relating to the mortgaged property- which 
are m possession or power of the mortgagee tii the mortgagor 
and at the cost of the mortgagor either to retransfer the 
mortgaged property to him, or to such third person as he 
may direct, or to execute and where the mortgage has been 
Reeled by a registered instrument to have registered an 
acknowledgment in writing that any right m derogation of 
his mterest transfeired to the mortgagee has been extinguish- 
ed Provided that the right conferred by this section has 
not been extinguished by act the parties or by order of 
a Court The right conferred by this section is caUed a right 
to redeem, and a smt to enforce it is called a suit for redemp- 
tion Nothmg m this section shall be deea^^ to render m- 
valid any provision to the effect that, if ttu^time fixed for 
the pasrment of the prmcipal money has been allowed to 
pass, or no such time has been fixed, the mortgagee shall be 
entitied to reasonable notice before payment or tender of 
such mondy. 

Nothing m this section shall entitle a person mterested 
m a share only of a moitgaged plroperty to redeem his own 
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share only, on payment of a proportionate part of the amount 
remaining due on the mortgage, except where a mortgagee, 
or if there are more mortgagees ^an one, all such mortgagees, 
has or have acquired, m whole or m part, the share of the 
mortgagor (Sec 60). ' 

This right of redemption is one of which the mortgagor 
cannot be deprived by an agreement to the contrary because 
no clause m the mortgage agreement which impedes or pre< 
vents redemption wo^d be allowed by the Court on the 
grounds of its being oppressive and unreasonable The 
other pomt to be noted is that a mortgagor can daim to re- 
deem only when the money becomes payable and due and 
cannot insist on redeeming before that date If, however, 
there is an agreement that the mortgagor can, before the 
money becomes due, redeem on payment of the mortgage 
money with mterest, he can do so On redemption the mort- 
gagor would be entitled to the return of the mortgage deed 
and the return of the mortgaged land if the possession of 
same is with the mortgagee He can also get the land 
retransferred to himself, or get an acknowledgment to the 
effect that no right m derogation of the mterest transferred 
under the mortgage exists any longmr. If two separate pro- 
perties are mortgaged imder separate mortgages to the same 
mortgagee, the mortgagor seekmg to redeem any one of these 
shall, m the absence of a contract to the contrary, be entitled 
to do so without paymg any money due under ^e separate 
mortgage (Sec 61) ^ 

Implied Contracts by ffie Mortgagor. — ^In the absence of 
a contract to the contrary the mortgagor shall be 'deemed to 
contract with the mortgagee * — 

(a) that the mterest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the 
mortgagor has power ''to transfer the same, 

(b) that the mortgagor will defend, or, if the mortgagee 
be m possession of the mortgaged property enable 
him to defend, the mortgagor’s title thereto , 

(c) that the mortgagor will, so long as the mortgagee is 
not m possession of the mortgaged property, pay all 

' pubhc charges accruing due m respect of the pro- 
perty , «@iad 

(d) where mortgaged properly 'is a lease for a term 
of years, that the rent payable under the lease, the 
conditions contained therein, and Ihe contracts bind- 
ing on the lessee have been paid, performed and 
observed down to the commencement of the mort- 
gage ; and that the mortgagor will, so long as the secu- 
rity 'exists and the mortgagee is not in' possession of 
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the mortgaged properly, pay ^he rent reserved by 
the lease, or, jf the lease be renewed, Ihe renew^ 
lease, perform the conditions contamed tb grwn anti 
observe the contracts bmdmg on the lessee, atitl m. 
demnify the mortgagee ^amst ^ clmnng sustained 
by reason of the non-payment of thg said rent or 
the non-performance or non-observance of the said 
conditions and contracts; and 

(e) where the mortgage is a second or subsequent in- 
cumbrance on the properly, that the mortgagor wiU 
pay the mterest from time to • fami* accruing due on 
each prior mcumbrance as and when it becomes dm», 
and will at the propmr time discharge the prmcipal 
money due on such pnor mcumlnrance. 

Nothing m clause (c) or m clause (d) , so far as it rdates 
to the payment of future rent, apphes m the case of an 
usufru^ary mortgage. , 

The benefit of the contracts mentioned m this section 
shah be annexed to and shall go with the mterest m the 
mortgage as such, and may be forced by every person in 
whom the mterest is, for the whole or any part thereof, &om 
time to time vested (Sec 65 ) 

In case any of these imphed contracts are brokai, the 
mortgagee can take advantage of Section 68 and institute a 
smt for the recovery of the mortgaged prt^erly. In case 
the mortgagor fails to pay the pubhc charges as required by 
sub-section (c) the mortgagee can pay it and add it to bis 
charge. 

Mortgagor in Possession.— A mortgagor ui possession of 
the mortgaged property is not hable to the mortgagee for 
allowing the property to deteriorate, but he must not 
commit any act whidi is destructive or p^rman^tly mju- 
rious thereto, if the security is msufiicient or will be rendered 
insufficient by such ac^Sec 66 

What this section means is that the mortgagor m posses- 
sion IS not responsible for what is known as “permissive 
waste'”. He is, of course, at hberty to recover rents and 
profits &om the property as long as he is m possession and 
is not bound to accoimt for them. The mortgagor, however, 
is not allowed a waste of more or less active nahire winch 
reduces the value of the secunly such as removing valuable 
fixtm'es or cuttmg down of timber If he does so and the 
value of the security is lowered, he may be called upon to 
furnish further security to repay the mortgage money, parti- 
cularly when the security has become insulScient With the 
^ception of usufructuary mortgages, the mortgagor can 
lease the property m the regular course of management, but 
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thi;^ IS, of course, subject to the qualification that no lease, 
with exceptionally favourable conditions and' particularly 
for a very long period in return for a premium or a lump 
sum, can be given without the concurrence of the mortgagee 

Bights and Liabilities ^of the Mortgagee. — The rights of 
mortgagees fall under one or more of the followmg* — 

(1) The' right to foreclosure or sale This right is now 
restricted by the Amendmg Transfer of Property 
Act, 1929, only to mortgages by conditional sale and 
to anomalous mortgage 

(2) The right to sue for mortgage money _ 

(3) In case of a subsequent mortgage the light of the 
subsequent mortgagee to pay off ^e prior mortgagee 

(4) Eights of mesne mortgagee against prior and subse- 
quent mortgagees 

Eight to sell .may be given by the mortgage deed without 
the intervention of the Court* — 

(1) In case the mortgage is an English mortgage and 
neither' of the parties is a Hindu, Mohammedan or 
Buddhist 

(2) When the mortgagee is the Secretary of State for 
India 

(3) When the mortgaged property is situate withm the 
towns of Calcutta, Madras, Bombay, Karachi, 
Eangoon, Moulmem, Bassem and any o^er town or 
area notified by the Governor-General 

Before executing such a power a notice m writing requir- 
mg payment must be given to the mortgagor Of course, the 
notice IS with respect to capital or mterest overdue for at least 
three months (Sec 69) The mortgagee who is given tlie 
power of sale by such a /deed can also appomt a receiver 
himself either from the person or persons named m the deed 
or failing that any person appomted by the mortgagee to 
whose appomtment the mortgagor agrees or faihng that the 
Court appomts the receiver on apphcation of the mortgagee 
(Sec 69A) I , ' 

Modem English Land Mortgage. — ^In case of the modern 
mortgage under the English Law of Property Act of 1925, 
the old form of mortgage which still subsists in India is 
altered There, mstead of conveymg the legal estate to the 
mortgagee, with a proviso that it should be reconveyed to 
the mortgagor on his paying the capital and interest as 
reserved m the deed, 1 e providmg a right m ihe mortgagor 
known as the equity of redemption, now in England, a legal 
mortgage can ordy take the form of a demise, or sub-demise 
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for a term of years absolute, subject to a provisum for cessor 
on redemption, or a charge by weqt of legal mortgage which 
has the same effect This alteration for all practical purposes 
'OS, according to the best authorities, a mere chwge in form. 
The legal mortgage still gets irredeonable after ^piration 
of the, tune specified, though m eqmly the Courts permit 
redemption even after the time has eitpired. 

Banker and Immovable Property Mortgage.— According 
to Mr Sykes, m his excellent book entitled Banking and 
Currency f the banker while dealmg wifii mor^ages and tide 
deeds connected with them, ^ould note the following : — 

(1) The deeds should be immediately submitted to a 
competent sohcitor for a report as to their genuineness and 
correctness 

( 2 ) The property should be valued at frequ^t mtervals. 
Certam classes of house property rapidly deteriorate m value 
if they are not kept m a proper conation of repair 

(3) In dealing with leasdiold properties, allowance must 
be made for the fact that their value declmes as the term of 
expiry approaches 

(41 The customer should be required to produce the 
receipt for &e ground rent of leasehold properties as socm as 
the period for payment has passed, since, if this be not paid, 
the lease may be forfeited 

(5) All house property should be insured against fire, 
and ^e customer should produce for the bankm*’s inspection 
the receipt for each annual preimum as it falls due. 

( 6 ) Second mortgages of all kinds should be avoided. 
The first mortgagee may elect to foredose and a forced sale 
may leave nothing for the second mortgagee. Furthermore, 
the bank may find that by a process called “tacking” the 
holder of a third mortgage has jomed his charge to that of 
the first mortgagee and that both take precedence of the 
second mortgage This, however, may be effectivdy 
guarded against -by giving to the first mortgagee notice of 
^e existence of the second charge 

Note — Tacking ” at one time was the greatest anxiety 
of a banker or any one advancing money on a mortgage in , 
England It never was acknowledged m India Now i^er 
the English Transfer of Prop^iy Act of 1925, it is practically 
abohdied There, this can now be done either (1) with the 
consent of the subsequent mortgagees, or ( 2 ) wh^e further 
advance is made without the knowledge of a subsequent 
mortgage, or (3) the mortgage deed itsdf imposes m obli- 
gation on the mortgagee to make such further advances If 
the second mortgagee seeks the protection to register his 
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mortgage as prior mortgage, the difficulty, as in the cir- 
cumstance No 2, as above stated, would be obviated. 

(7) If a notice, eg legal “notice” as before explained, 
be received of a second charge on the property, the banker 
cannot, after receipt of tlie notice, safely continue to make 
advances. All such advances will create a charge postponed 
to the second charge of which notice was received 

Mortgage of Movable Properties.— In India, the mortgage 
of chattels, havmg the effect of immediately ti’ansferimg the 
propel ty theieimder from the mortgagor to tlie mortgagee, 
can be made by mere parole and wilhout the transfer of pos- 
session (Tehilram Giidhatidas v Longm D*Mello, 18 B.LR 
587) It would thus be seen that the mortgage of movable 
property can be made m India without a writmg or a 
transfei of possession and thus forms a very simple tran- 
saction unattended by the various legal formahties so familial 
to the immovable pioperty mortgage The banlcer should, of 
course, always take tins in wilting 

Sub-Mortgage. — ^The mortgage debt and its security arc 
the property of the mortgagee and theiefoie tlie mortgagee 
can give thus as the security foi an advance The exercise 
of tlus right of the mortgagee to deal with it as a security 
would create a sub-mortgage In case of such a sub-mortgage 
by transfer, the sub-mortgagee is placed in the position of a 
transferee of the origmal mortgage and can therefore sue for 
and receive the mortgage money and realise tlie security. 
On receipt of the mortgage money the sub-mortgagee will 
reconvey to the mortgagor The smplus remainmg after 
satisfaction of the debt due to himself must be accounted for 
by the sub-mortgagee to the mortgagee (Halsbury’s Laws of 
England, 2nd Ed , Vol 23) 

• 

Second Mortgage. — ^When the mortgagor mortgages the 
property agam to another person, such a mortgage is called 
a second mortgage This tsrpe of mortgage is, however, not 
generally regarded as satisfactory when given as security to 
' the bank for an advance as at is subject to the prior mortgage 
[Further details are given in this chapter under the headmg 
“ Banker and Immovable Property Mortgage ” clause (6) ] 
The banker, if he advances on such a mortgage, must take 
into consideration the amounts advanced by tlie fiist mort- 
gagee He should also give notice to the first mortgagee of 
the bank’s second mortgage and obtaui, if he can, an acknow- 
V ledgment from the fiist mortgagee of the amoimt already 
advanced or the total Amount undertaken to be advanced so 
that the first moitgagee may be prevented from making 
further advances on this secunly 
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A Bill o£ Sale.-— A bill of sale in English law, under the 
Bills of Sale Acts of 1872 and 1882, is a document under 
which, for consideration, the title the personal chattds is 
transferred from the person to another thou^ possessimi is 
not transferred Thus here the transaction differs from a 
pledge masmuch as m case of a pledge the possession is 
handed over to the pledgee The bills of sale may be either 
( 1 ) absolute, or ( 2 ) conditional In case of an absolute bill ' 
of sale, a complete assignment of the goods is made to another 
person without any provision for redemption. Hus docu> 
ment requires an od valorem stamp at the rate of 5s. 
for each £25 or part up to £300 and thereafter ,at the 
rate of 10s. for eadi £50 or part. The conditional 'bill of 
sale IS virtually a mortgage of movable property There is 
no complete assignment, but the property m the chattel rests 
m the mortgagee as security for the debt, whereas the pos- 
session remains with the mortgagor The condition is that 
the creditor has a ri^t to sdl the goods with a view to re- 
imburse binfisf>lf, should the debt not be paid by a specified 
date A biU of sale requires to be registered under me Act 
withm seven days of its execution and must be re-registered 
every five years if the loan is continued The Act does not 
apply to India. 

As far as the banker is concerned, bills of sale are not a 
very desirable class of security for loans and advances for the 
simple reason that the very fact that the owner of the goods, 
or furmture, or other movable chattel, wii^es to enter mto 
such a transaction is a sign of financi^ weakness The Act 
provides a special form which must be followed. The follow- 
ing IS the form as given m the schedule of the Act of 1882. 

[For Form of Bill of Sale **, see next page ] 
GUARANTEES 

Definition.— A contract of guarantee is defined by the 
Contract Act “ as a contract to perform the promise or 
discharge the habihiy, df a third person m case of his default ” 
The person who gives the guarantee is, called the “ surety ” , 
the person in respect of whose default the guarantee is given 
IS called the “ principal debtor ” and the person to whom the 
guarantee is given is called the “ creditor ”. In Indian law, 
“a guarantee may be either oral or written” (Sec. 126, 
Contract Act) In English law the guarantee agreement must 
be m wntmg— the mdemmty may not be. In English law, a > 
guarantee, is de^ed as ” a promise made by one person to 
another to be collaterally answerable for the debt, default or 
miscarriage of a tiurd person” and must be evidenced m 
wntmg. A contract of indemmty is defined by the Indian 
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FORM OF BELL OF SALE 


t 

This Indenture made the day of between A B 

of of the one part, and C D of 

of the other part, witncsscth tliat in consideration 
of the sum of £ now paid to A B by C D , the receipt 

of i\hich the said A B hereby acknowledge (or whatever else the 
consideration may be), he the said A B doth hereby assign unto 
C D , his executors, administrators, and assigns, all and singular 
the several chattels add tilings specially described in the schedule 
hereto annexed by way of security for the payment of the sum of 
£ , and interest thereon at the rate o£ 

per cent, per annum (or whatever else may be the rate ) And the 
said A B doth further agree and declare that he will duly pay to 
the C D the principal sum aforesaid, together with interest then 
due, by equal payments of £ on the 

day of (or whatever else maj be the stipulated times or 

tune of payment) And the said A B doth also agree with the 
said C D that he will (here insert terms as to insurance, pay- 
ment of rent, or otherwise, which the parties may agree to or the 
maintenance or defeasance of the security) 

Provided always that chattels hereby assimcd shall not be liable 
to seizure or to be taken possession of by the said C D for any 
cause other than those specified in See 7 of the Bills of Sale Act 
(1878), Amendment Act, 1882 

In witness, etc 

Signed and sealed by the said A B in the presence of me E F 
(Add w itncss's name, address and dcscnption ) 


Contract Act as “ a contract by which one party promises to 
save the other from loss caused by him by die conduct of the 
promisor himself, or by the conduct of any other person ” 

The Differences. — ^In case of a contract of guarantee there 
are three parties, viz (1) the surety or guarantor, (2) the 
prmcipal debtor, and (3) the creditor Thus, if A promises 
to pay debts meurred by B to C upto Rs 1,000, it is a contract 
of guarantee, A bemg ^e surely, B the principal debtor and 
C ^e creditor A’s habihly here is dependent on B’s default, 

1 e B is primarily hable and if he does not pay the debt .A is 
liable upto Rs 1,000 

However, m case of a contract of indemmty there are 
only tiDO parties, viz (1) the promisor or indemnifier, and 
(2) the party to he mdemnified or the msured The'^promisor 
m mdemmty contracts undertakes to indemnify or make good 
the loss of the other party under certam circ ums tances All 
contracts of msurance are mdranmty contracts the two parties 
being (1) the insurer or the insurance company, and (2) the 
insured It will be seen, therefore, that m case of a guarantee ' 
the primary responsibility hes on the prmcipal debtor and 
the surety’s obhgatiom depends substantially on the default 
of the principal debtor H there was no prmcipal debtor, or 
if the principal debtor was there, but the surety took upon 
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himseilf the pmxiary responsihility of pEQ^ing the debt, it will 
come Tinder the heading of indemnity and not of guarantee. 
Our section also makes contracts of guarantee binding even 
when they are oral, whereas m En^and, as we noticed above 
imder the Statute of Frauds, contracts of guarantee must be- 
evidenced by a memorandum or note m writing It may be 
added here that it is necessary that these contracts i^ould be 
supported by consideration like all other sunj^e contracts It 
will be considered a sufficient consideration if anything is 
done or promised by the creditor for the beneht of the 
principal debtor, surety or any other person. __lhe other 
pomt IS that the guarantor is “ collaterally liable and there- 
fore if he pa3rs out the debt the principal debtor is not re- 
leased from his habihty, but the guarantor st^ m the place 
of the creditor 

The Promisee in Indemnity Contracts. — ^The promisee in 
a contract of mdemmfy, acting withm the scope of his autho- 
rity, IS entitled to recover from the promisor : — 

( 1 ) All damages which he may be compelled to pay m 
any suit m respect of any matter to whi^ the 
promise to mdemnify apphes , 

, (2) all costs which he may be compelled to pay m any 
such smt, if. in bnngmg or defending it, he did not 
contravene the orders ^ the promisor, and acted as 
it would have been prudent for him to act m the 
absence of any contract of indemmly, or if the 
promisor authorized him to bring or defend the suit ; 

(3) all sums which he may have paid under die terms 
of any compromise of any su(h suit, if die compro- 
mise was not contrary to the orders of the promisor, 
and was one which it would have been prudent for 
the promisee to make m the absence of any contract 
of mdemmty, or if the promisor authorized him to 
compromise ffie suit (Sec 125 , Contract Act) 

Under this section the person who is mdemmfied against 
losses and damages may not only recover the losses and 
damages that he may have to pay, but he is also entided to 
recover costs of defendmg any smt that may be brought 
against him in connection with this contract of mdemnify, 
provided, of course, that he does not defend this smt contrary 
to the orders of the promisor and that m conducting ihe suit 
he acts as a reasonable and prudent man would have acted in 
his own case Again, if the promisee compromises the suit 
with die authority of the promisor, he woidd be entided to 
recover the amount paid towards the cpmpromise from the 
promisor. If he acted without consulting the promisor, even 
then die amount paid as compoisation could 1^ recovered if 
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he could piovo that the eompcn*.alJon was not contraiy to the 
order of the pi oniisoi and was one w Inch it would have been 
prudent for the pioiniscc to make if thoie was no contract 
of indemnity. 

TIic Suretj in Guarantee Conti acts. — ^Thc liability of 
the .suicty is co-cr/riisirc with that of the piincipal debtor, 
unless the contiaiy is piovidod foi. as foi c.vamplo, if a person 
guarantees payment of a bill of exchange, and if the bill is 
not paid, ho would not only have to pn> the amount of the 
bill that the piincipal debtoi would h.ue to pay but also any 
interest that the piincipal debtoi would be liable foi (Sec. 
128. Conti act Act) 

Whole a guaiantce is given foi a lunning balance of 
account. sa> by A to B not cxcecdinr; Rs 1,000 with respect to 
debts conti acted between B and C supposing that C becomes 
insolvent and the debt owing to B is Rs h.-iOO on which a 
dividend of S annas a rupee is paid, say in all Rs 750, A can 
be called upon to pav the balance of Rs 250 only Hoic it has 
been cloaily laid dovm that the ticditoi B cannot claim from 
A his whole loss of Rs 750 in this case, ns the guarantee W'as 
for Rs 1,000 Of course, by a special ngi oeinent his position 
may bo altcied but in thet case the condition that .such a rule 
was not to apply ought to be clcaily expicsscd [BardweU 
V. Lydall, (1831) 7 Bing 480, Hobson v Bass, (1871) LR. 
6 Ch 792-94] 

Specific and Continuing Guarantee. — A .specific gua- 
rantee IS a promise to be collateially answciablc for one 
specific liansaction onlj, or which tomes to on end on lopay- 
ment of the advance for which it w as given 

A guaiantee is a continuing guarantee when it extends 
to a series of tiansaclions (Sec 129, Conti act Act), eg where 
A in consideration that B w'lll employ C in collecting the rent 
of B’s Zamindaii, pioinises B to bo lesponsible to the amount 
of Rs 50,000 foi the due collection and payment by'C, of 
those lents, it is a continuing guarantee 

A continuing guarantee may at any time be revoked by 
the surety, as to future transactions, by notice to the ci editor 
Of course, for all tiansactions cnteied into previous to the 
given notice, the guarantee would be binding on the guaran- 

(Sec 130, Conti act Act) Of couise, this section (Sec 
wO) applies to cases wheie a series of distinct and separate 
transactions are contemplated The words “ future transac- 
tions ” seem to imply that if Hie continuing guarantee is given 
for an entire consideration, it cannot be revoked during the 
ccmtmuation of the relationship which constitutes that con- 
sid^ation, unless a material change occurs in the situation, 
such as dishonesty of the person whose fidelity is guaranteed. 
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in which case the surely may, if he hkes, ratify or revoke the 
guarantee contract 

A Guarantee Bond as a Banker’s Secniity^From the 
hanking standpoint, the value of a guarantee as a secuniy 
naturally largdy depends upon the ^ancial credit and posi- 
tion of the guarantor and also on the form m which the 
guarantee bond is taken, 1 e. the terms and conditions that are 
imposed therem The banker has, therefore, to make very 
careful enquiries as to the stabihfy of the guarantor, and 
contmue to keep Tiimspif m touch with his financial position. 
In faTri-ng ibe guarantee bond, the bankers have to be parti- 
cularly careful as to the clauses and conditions most suitable 
to them They usually keep ^eaal forms which long e;i^e' 
lienee has proved to be safe from the pomt of self-protection. 
These clauses are so framed as to medude any possibilify of 
the surety bemg able to avoid his obligation on tec h n i cal 
grounds. If there is any doubt as to the financial position of 
the guarantor, a collateral security should also be insisted 
upon. 

, As regards the guarantors of an vnjant it has been hdd 
that as a loan, by way of overdraft, made by a bank to an 
infant is void under the Infants Rehef Act, 1874, the guaran- 
tors of the loan, where the feet of the infancy is blown to all 
the parties, cannot be made hable in an action on the 
guarantee [Coutts & Co. v. Brovyns-Leckey & Others, (1947) 
1KB. 105]. 

Disdosure of Material Facts.— The most important factor 
in connection with guarantee is that the guarantor diould 
enter, into liis agreement with a full knowledge of facts and 
the nature of the responsibihty of his undertaking. This, of 
course, does not mean that the ba nk er diould volunteer to 
give all information about his debtor’s dea lin gs with h i m , but 
anyfhmg pecuhar m connection with the accounts of the 
debtor that he nay he questioned about, he should disdose 
accurately 

The neict pomt to remember is that no alteration m con- 
nection with the contract should be allowed to be made with- 
out the notice and consent of the guarantor, otherwise the 
guarantor is freed from his habihfy. In case (rf certam alt^a- 
tions such as mrtension of credit, or a larger overdraft given 
. ibg-n that guaranteed, if a power is taken m^ the guarantee 
* bond by the banker, he woidd be safe, otherwise the guaran- 
tor should be the consenting party. A guarantee bond may 
be given by more than one person, either jomtly, or jomtly 

severalty, in whidi case the ordinary rules of jomt and 
several contracts would apply. In one case, tbe non-, 
disdosure by a bank to the guarantor of a customer’s over- 
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drawn account of facts fiom which the banker has suspicions 
that the customer is defraudmg him, does not discharge the 
guarantor INaiional Provincial Bank v. Glanusk, (1913) 3 
KB 335] This is on the principle that the banker is not 
there to volunteer any information, but he is bound to answer 
questions correctly as to facts he is aware of, when asked 
In the words of Loid Campbell “such matteis as how the 
account has been kept and whether the debtor was in the 
habit of ovci drawing, aie very niateiial for the guarantor to 
know, but information on these matters need not be disclosed 
voluntarily, foi the contract is not uhernmae fidei in the 
sense of a contiacl of insurance” [Hamilton v Watson, 
(1845) 12 Cl and F 109] The piinciple, no doubt, is sound, 
though the tendency of the Courts has ailways been to treat 
the guarantor as a favoured person and in case of the slighest 
excuse which brings the banker under the law, the chances of 
his being lelieved from liability arc veiy great 

Capacity of Parties to give Guarantee Bonds. — ^The 
capacity to give a guaiantce bond is analogous to the capacity 
of being able to entei into contracts There are, however, a 
few points connected with different types of persons which 
may be considered separately. 

Partnership as Sureties. — ^In case of a paitnership, 
standmg as surety, all partners, must ]om unless the giving of 
guarantees, forms part of the partnership business, or all the 
co-partners definitely authoiize one particular partner to sign 
a particular guarantee bond In the latter case, the banker 
should take caie to see that the authority given by the co- 
partners IS in ivriting, which writing he should keep with 
him He should also liear in mind that the death or retire- 
ment of a paitner dissolves the partnership and puts an end 
to the guarantee As soon as therefore he hears of the death 
or retirement of any of these partneis, he should close the 
account of the prmcipal debtoi, until a fiesh guarantee bond 
is obtained from the surviving partners Otheiwise the rule 
in Clayton’s case will apply 

Companies as Sureties. — ^In .connection with guarantees 
given by compames, the banker should study carefully the 
memorandum of association with a view to find out whether 
the document contams a power entitlmg the company to bmd 
itself by a guarantee. Otherwise though the directors may 
be personally hable, the signing of the bond would be declared 
ultra wires the company and may not be bmding on the com- 
pany or its assets 

Married Women as Sureties. — ^In*case of married woman, ' 
she can bmd her separate property by a guarantee m the 
same manner as she could bind 'diese properties, by entering 
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into a separate contract, independently of her husband 
However, when the guarantee of a woman is taken, it is 
desurahle that she should he independently advised ai^ re- 
presented by a lawyer, with a view to obviate the idea of 
undue influence on &e part of her husband, or other relative, 
specially in cases where the relative is the prmcipal debtor 
who IS to be guaranteed [Bank of Montreal v. Stuart, (1911) 
AC. 120] Thus, a Hmdu woman can stand guarantee in 
connection with her stndhan, whereas tbe position of the 
Parsi, Christian and Mahomedan woman would be the same 
as in the case of an English married woman To sum up, 
hankers should he very cautious m accepting guarantees from 
women, and are usually, m practice, reluctant to do so. 

Variation in the Tenns.. of a Guarantee Contracts — Any 
variation made without the surety’s consent, m the terms of 
the contract between the principal debtor and the creditor 
discharges the surety as to transactions subsequent to the 
variation (Sec. 133, Contract Act) . 

This rule is wide and general, whereas the rule m English 
law lays down clearly that Ihe sureties will not be dis- 
nn<^Ar the circumstances above mentioned, unless Ae 
alteration is of a particular nature which would prejudice 
the rights of the surety. In India, on the contrary, it appears 
that even if the alteration were to be of a nature which woiild 
be beneficial to the guarantor, it would entifle him to claim a 
discharge. The pnnciple followed being that ** the party who 
is surety for gnotbpr for the performance of an agreement, 
can only be called upon to guarantee the performance of 
that engagement when that engagement is earned into (»m- 
pletion to hteral and strict effect ” [Bonser v. Cox, (1844) 13 
LJ. Ch. 260] 

** The surety ”, according to Cun ningham and Shepherd s 
Contract Act, “ enters mto the contract upon the imders^d- 
mg that a ceztam condition of thmgs exists and will contmue 
to exist If, th^efore, any alteration is made m the contract 
between ihe creditor and the principal debtor, the surety is 
discharged because the habihty which is sought to be m- 
forced under the present state of circumstances is not that 
which he origmally understood.” 

The surety w discharged by any contract between the 
creditor and the pnnapal debtor, by which the prmmpal 
debtor is released, or by any act or omission of the creditor, 
the legal consequence of which is the discharge of the princi- 
pal debtor (Sec 134, Contract Act), eg A gives guarantee 
to C for goods to be supplied by C to B C supplies the goods 
to B, and afterwards B becomes embarrassed and cmtracts 
with his creditors (mdudmg C) to assign to them his pro- 
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perly m consideratioh of then* releasing hun from their 
demands Here B is released from his debt by the contract 
with C, and A is discharged from his suretyship This is 
because the surety is entitled m case he is call^ upon to 
pay to be placed m the position of the creditor, and to acquire 
all the rights which a creditor possesses agamst the debtor 
If, therefore, the creditor by an act or omission, the legal 
consequence of which is the discharge of principal debtor, 
deprives the surety of that ri^t which the surety is entitled 
to claim, the surety is released Also, where the default of 
the prmcipal debtor was brought about through the con- 
nivance of the creditor or Ihrough gross neghgence on the 
part of the creditor, the same rule will apply In one case, 
where the creditor instituted a smt agamst the prmcipal 
debtor as well as the surety on a contract and subsequently 
waived his claim agamst the prmcipal debtor, it was held 
that the surety was also discharged from his Lability A 
discharge of the prmcipal debtor in the Insolvency Court 
does not, of course, discharge the surely 

Joint and Several Guarantee. — The rules as to. ordinary 
]omt and several debts would apply here In case of a ]omt 
guarantee, the banker would have to sue the guarantors 
jomtly and obtam a decree agamst them m order to make 
them all responsible, because if he chooses to select one or 
two, m the &st instance, and fails to get satisfaction for the 
whole debt out of the decree, so obtained, he cannot sue 
the others for the balance In case of a jomt and several 
guarantee, however, he can sue each of them m rotation 
until his full claim is paid The usual guarantee forms of 
bankers are ]omt and several forms 

The death or hankruptcy of any of the guarantors does 
not release his estate from habihty for advances made by the 
banker, because he receives notice of such event The banker 
should, however, as soon as he hears of either of the mci- 
dents, close the account guaranteed until a fresh guarantee 
bond IS given In case of bankruptcy of the guarantor, after 
dosmg -&e guaranteed 'account, the banker should demand 
immediate payment from the debtor and failing to recover 
the money put m a claim m the estate of the guarantor, either 
fully or for any balance unrecovered The above prebaution 
m case of dealh is now 'necessary, because though the earher 
decisions tended towards the idea that the mere fact of death 
did not put an end to guarantee, tiie later decisions have 
been less positive as m Coulthart v Clementson, (1879) 5 
QB 42, which unphed |liat constructive notice of death would 
prevent a bank from claTmmg advances rngrlft thereafter from 
the estate of the deceased This decision was dissented from 
later m Re Silvester, (1895) 1 Ch. 573, but was not quite 
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defimte, on the question of the effect of death For safety, 
however, it is best, as far as the banker is concerned, to close 
the account and d^ with the guarantee as having terminated 
as soon as he gets a notice of -^e death of the customer The 
sanie position is created m case of xnsantty of guarantor, in 
which case the banker should stop future advances, as soon 
as he gets notice of such msamty [Bradford Old Bank v. 
Sutchffe, (1918) 2 KB 833] 

On the death or bankruptcy of a joint guaramtor^ his 
estate is freed from habihty and &e banker has to look to the 
remaimng guarantors for &e whole amount, whereas, m case 
of a ]omt and several guarantee, he can prove m case of 
bankruptcy or death agamst the estate of the bankrupt or the 
deceased guarantor. 

Compounding with the Principal Debtor. — ^If the creditor 
arranges with the principal debtor without consulting the 
surety for composition, or agrees to give time, or agrees not 
to sue him, these acts will immediately discharge the surety 
(Sec 135, Contract Act) It is held that the creditor has no 
right in law to give time to his debtor without the consent of 
the surety, even where the time given may have been with a 
view to protect the mterests of ^ surety or for his benefit 
It has also been held that where tune is given for a part of 
the debt, the surely would be discharged only with regard 
to that part Of course, if there is an express clause m the 
surety agreement, enlillmg the creditor to give' such, tune, 
that agreement will hold good If, on the other hand, the 
contract to give time to the prmcipal debtor is made by the 
creditor wi& a third person, and not with the prmlcipal 
debtor, the surety is not discharged (Sec 136, Contract Act) 
As for example, whore C, the holder of an overdue biU of 
exchange drawn by A, as surety for B and accepted ^y B, 
contracts with M to give time to B, A is not discharged , also 
mere forbearance on the part of the creditor to sue th^ 
prmcipal debtor or to enforce any other remedy against him 
does not, m the absence of any provision m the guarantee to 
the contrary, discharge the surety (Sec 137, Contract Act). 
The “ mere forbearance ” here means that there is no express 
agreement to give time 

Failure to sue within the Period fixed by the Tjmita tion 
Act. — Where the creditor fads to sue the prmcipal debtor 
withm the period fixed by the Lumtation Act, the surety is 
not discharged, according to the judgments of the High Courts 
cd Madras, Bombay and Calcutta, ^e High Court of Allaha- 
bad had held differently but the Enghsh decisions are the 
same as those of the High Court of Bombay, Madras and 
Calcutta The Madras £hgh Court h^ argued that barring 
by limitation does not discharge the debtor from h^ obliga- 
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tion as far as the debt is concerned, whereas in England the 
ground on which the surely is -not discharged is that the 
surety himself could have' brought an action agamst the 
prmcipal debtor before the < mcpiration of the tune-lmut 
(SanlmTui Kahma v Vvnipakshaf 7 Bom. 146 ; Knshto Kishori 
Chowdrain v Radha Ravmn MwnsTvi, 12 Cal 220; Suhra- 
mania Aiyar v Gopala Aiyar, 33 Mad 308 , Ranjit Stngh v 
Nauhat, 24 All 504) 

Limited Guarantee. — ^The amount actually covered by the 
guarantee should be specifically stated m the guarantee bond 
Agam, it should be clearly stated whether the guarantee is 
for the whole of the customer’s debt or for part of the whole 
debt, subject to a certam limit If the whole debt is guaran- 
teed, subject to limitation, then the banker can, in case of 
bmi^uptcy of his customer, prove for whole of the debt 
and for the balance that may remam over, he may claim from 
the guarantor, whereby he may be m a position to recover 
all the sixteen annas m the rupee This is on the same foot- 
mg as collateral securities which were dealt ivith, with illus- 
tration, m the early part of this Chapter If the guarantor 
has deposited any security over and above his guarantee 
bond, that will also be on the footmg of collateral security. 
The banker’s guarantee forms therefore are generally to be 
drafted on the footmg of the whole of the debt, though the 
guarantor limits his habihfy up to a certain amount Accord- 
ing to Sir John Paget, m his book on the Law of Bankvng, 
4th Edition, page 427, “ the habihty of the guarantor should 
be defined as bemg for all momes advanced to, or paid for 
or on account of the prmcipal debtor and mterest thereon 
remaining impaid or until repayment thereof, or Vrords to 
that effoct, or otherwise fitted to avoid any such question” 
{In re Fttz George^ (1905) 1 KB 462] The consideration 
for the guarantee should also be carefully stated, whether it 
be for the overdraft already allowed and that which is to be 
further allowed or whether it is for a debt which is already 
due, or is likely to fall due through loans and advances by 
the banker m future It should be also, as far as possible, 
made dear as to how the future advances are to be made and 
proper clauses added, enumeratmg the charge for mterest, 
banking, commission, etc In case of mterest, it will be better 
if it IS made dear that it is gomg to be charged with yearly or 
half-yearly rests 

In case of the banker, usually the security is given for an 
overdraft on current accotmt The items on the debit and 
credit of the account are not considered by the banker at any 
rate as separate debts, but ihe usual practice is to deal with 
the balance of account at any given moment or date We 
have also seen Ihe practice of combining current accounts for 
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the purpose of set-oS or other claims lu law, however, the 
rule of appr(^riation of payments apphes and tiie old rule of 
Clayton’s case governs llus account G^erally, tiie security 
IS deposited by the guarantor against the balance of account 
that may be due and the banker’s guarantee bonds make that 
point dear. The rulmg case on this pomt is Re Sherry, 
London and Canada Banking Co. v. Terry, (1884) 25 CD. 
692 where the principle laid down was that the balance which 
IS guaranteed by the surety is the gena'al balance of a custo- 
mer’s account and with a view to ascertam that balance all 
accounts existmg at the tune the guarantee comes to an end 
must be taken into consideration 

Rights of Surety.— If the surety discharges his liabihty 
under the guarantee, he is subrogated, or steps mto the shoes 
of the bankers Here the guarantor would be entitled to claim 
that all the securities that happen to be deposited with the 
banker by the prmcipal debtor m connection with this 
guarantee be transferred to h™ These securities may be 
those that were origmally deposited or those subsequently 
added m connection with the same loan [Duncan Fox and 
Co. V North and South Wales Bank, (1880) 6 A.C. 1]. The 
banker’s guarantee forms the reserve power of proof m case 
of bankruptcy. In the first instance he has to lodge his proof 
and^ recover all he can, before resortmg to the guarantor for 
recovering the amount If, however, the debt was partially 
guaranteed, and the securities are for the whole debt, on p^- 
ing part of the debt, the guarantor would be entitled to receive 
only a pro rata share of the securities so deposited. The 
banker’s forms however make a provision to the effect tMt^ 
such a case the security will only be rdeased provided the 
whole of the debt due to the banker is first recover^ ^nd if 
any excess m the security is left over, it is to be handed over 
to the guareintor ILthere are more thm one surety, they 1^^® 
rights niter se for adjustment of the amount they are called 
upon to pay by the banker 

Termination of Guarantee.— The guarantee may be 
termmated by: — 

(1) Revocation (Sec 130, Contract Act) . 

(2) Death of the Surety (Sec 131, Contract Act). 

In the second case it is not necessary that the creditor 
should have known of the death of the surety, and even 
where the ^editor has entered into fresh transactions af^ 
the death of the surety without knowledge of such death, the 
rule will come mto operation and the estate of the surety 
would not be responsible for such transactions entered into 
after his death As to all debts mcurred previous to his 
death the surety will be liable In Enghsh law notice to the 
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cieditor of tlie surety’s death is necessaiy in order to bring 
the hability of the surety to an end 

Section 132 of the Indian Conti act Act, 1872, lays down 
Hie lule apphcable to cases where two persons contract wiHi 
a third poison to undertake certain habilities, and also con- 
tract among themselves by which these two persons agree 
that one of them would act, as surety, whereas the other shall 
be peisonally liable for the whole debt to the* creditor. As 
far as the cieditor is concerned, such an agreement between 
these two persons will not affect his position and he can hold 
both of tliem responsible under the contract as prmcipals 
This holds good under this section even though the creditor 
knew of the existence of this arrangement between these 
two debtors at th^ time the conhact was entered into by them 
wiHi him, on the ground that the second agreement between 
the debtois by which one debtor makes himself responsible 
foi the full amount and makes the other debtor’s habihties 
that of a surety would not bmd the creditor who was not a 
paity to it This rule is oppose^ to the rule m Enghsh law 
where the fact that the relation between these two debtors, 
VIZ that of the principal debtor and the surety, will affect the 
consequences of the contract. As for example, if A and B 
give jomtly and severally a promissory note to C and if A 
signs the note on the understandmg that he signs as the 
surety of B and that B is the prmcipal debtor who is to pay 
for the note, the fact of C, the creditor, knowing this will not 
affect A’s position in India, and A will lie bound to pay as the 
.prmcipal debtor and not as the smety for B 

In case of death of the guarantor the other pomt to be 
noted IS that the banker stops or rules off the account of his 
customer so that the amount borrowed may not be wiped out 
by any further payments made by the customer to his credit 
In case of msamty of the guarantor the position is the same as 
in case of death 

In case of the han'kruptcy of the guarantor, the banker 
should at once stop the account and demand payment from his 
customer Failmg to receive that, he must prove the claim 
m connection with money lent agamst the guarantor’s estate 
in the guarantor’s bankruptcy 

Promissory Notes and BiUs in Lieu of Guarantee. — ^The 
other method of guaranteemg without entermg mto an actual • 
bond or agreement is to give a promissory note jomtly and 
severally Frequently a bill which is drawn and accepted is 
endorsed by a party not because he is a party to Hie bill, 
but because he acts m Hie capacity of a guarantor or surety 
This course has one drawback, viz that the banker will not 
here get the benefit of the protective clauses which, a regular 
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banker’s guarantee form carefully drawn out, contains. In 
this case the banker is allowed to present biUs on the due 
date if it is payable after the expuy of a specified period 
He IS here m the position of holder in due course and in 
case of dishonour, he is boimd to carry out all the duties 
of a holder in due course, whose bill has been dishonoured, 
le. in connection with noting, protest, giving notice of dis- 
honour, etc The promissory note of Ihe pnndpal debtor as 
well as the guarantor may sometimes be taken as a deposit 
and a separate memorandum of d^osit may form the banker’s 
guarantee In these cases the promissory notes are gene- 
rally demand promissory notes which would be renewed 
before the period of lumtation expires, if the overdraft is 
allowed to run on for a long period Care diould, however, 
be talcftn to see that the accompan 3 nng memorandum or gua- 
rantee bond IS m order 

r 

With reference to promissory notes it has been held m 
Belgaum Banic lAd v Bando Raghunath, BLR, (1945) 336, 
that tmder Rule 98 Clause (g) of the Negotiable Instruments 
Act, 1881, the unconditional promise to pay need not be ex- 
press Here, an endorsement on a promissory note that ** a 
certam amount has been paid towards the satisfaction of 
mterest due on the note ” amounts to such unconditional 
promise to pay as dispenses with the notice of dishonour 



CHAPTER Xn 


RESERVE BANK OF INDIA 

The Reserve Bank of India Act was passed by our Legisla- 
tive Assembly in 1934 bringing the Reserve Bank of India 
into existence on 1st April 1935 and India can boast of, since 
that date, a Central Reserve Bank functioning on most 
modem IMes side by side with similar institutions m other 
important centres of the world There may be points on 
which differences of opinion must prevail m connection with 
legislation of this character, but generally qieaTdng, the3ill 
as framed was satisfactory, except perhaps on the question 
of fixation of exchange ratio on whi^ pubhc opinion is very 
sharply divided It is proposed to c^ify here in simple 
language the salient points as laid dowU by this important 
enactment, because to all of us in India the Reserve Bank is 
the most important financial institution of the country 

WHAT IS A CENTRAL BANK ? 

While proceeding to deal with our subject it is best that 
we should have a correct perception as to exactly what a 
Central Bank is expected to represent by tiiat denomination 
A Central Bank as it has come to be known in every important 
centre of the world is the prmcipal bank of the country to 
whi<di are assigned principally Ihe foUowmg' functions — 

(1) To act as a depository of the Government cash 
balances and as its financial agent and treasurer in 
general 

(2) To manage, supervise and direct the currency of the 
country and to maintain the currency reserve 

(3) As the treasurer or cashier of the State to manage 
different remittances of the Government and to act 
generally as a banka: of the Government 

(4) To manage the public debts of the country. 

According to our Centra Banking Commission (Majonly) 
R^ort, 1931 : — “ The two principal tasks of the Reserve Bank 
will be to maintain the intonational value of the rupee and< 
* to control the credit situation in India, w^^ would indude 
the rate of interest at which credit would be available to 
trade and industry.” 

The other pecuharily is that the Central Bank is not ex- 
pected generally to do commorcial busmess, or to compete 
with commercial banks, but generally to act as a hankers^ 
bank, ie keep accounts of ^ the prmcipal banks m the 
country and hdp them with finances wherever necessary. 
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Happily the Central Banking Commission is unanimous 
on this pomt when they state that. — ^“We agree that the 
Reserve Bank should not ordmanly compete with comnier- 
hanks for profit.” 

The Central Bank not only manages the currency reserve 
of the State, hut also cimtrols the reserves of these cmnmer- 
dal hanks, with the result that they can manipulate the cuj> 
rency m &e interest of the couniry’s credit on the market 
hy tightening the money market hy appropriate operations, 
wherever so desired, hy reducmg the supply of cash hdid 
hy the commercial' hanlbi. In their valuaUe work entitled 
“Central Bank” Kisch and EUon observe “The Caitral 
Bank of a country stands m a special relationship to the Gov- 
ernment seemg tl^t by its discount pohcy and the subsequent 
reactions on credit, gold reserves and note issues, it controls 
the amount of purdhasing power available, and is thus 
responsible for safeguardmg the currency standard established 
bylaw” 


A SHAREHOLDERS’ BANK 

After thoroughly overhauling the question whether our 
Central Bank should be a Shardiolders’ Bank or a State Bank, 
the Legislative Assembly decided m favour of the former. 
Personally we sul&mt that it is a correct decision m spite of 
the fact that there • was a certam section opposed to our 
Central Bank being a Shareholders’ Bank The reason is 
that m all the important centres of the world. Central Banks 
are generally Shareholders’ Banks, because experience has 
proved that otherwise the Centrd Bank might be over- 
shadowed by the influence of the State and the pohtical parties 
in power, instead of functioning as mdependent m^tufaons 
as far as they can, under the circumstances that they have 
to manage the country’s currency and to act as bankers to 
the Government To a certam extent no doubt Gover^ent 
influence must prevail in coimection with the Cei^al Bank- 
ing institutions as in every part of the world, but eiqiert 
opmion IS almost unanimous on the pomt that undue *^ter- 
ference by the State can only be most efficaciously avoided 
by making the bank an mdependent organisation, givmg 
such specific and limited powers to the State as may be con- 
sidered essential under the peculiar circumstances by w^di 
these institutions are surroimded To a^eve this, State 
ownership should be avoided as far as possible opmion, 

because otherwise such ownership affords a mcue pretex 
for the exercise of Government pressure Our Centxm 
Bank under Shareholders’ ownership functions ^ a jo^t- 
stock company imder a special Act of the i^embly with the 
original capital of five crores of rupees divided mto shares of 
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Rb. 100 each, which aic fully paid. Aiiangcmcnts are made 
to maintain icgister of Shaicholders at Bombay, Calcutta, 
Delhi, and Madras and a scpaiatc issue of shares has been made 
in each of the aicas seivcd by these icgisteis. Tlie object of 
fixing the aicas and the icgistci happens to be to enable 
the election of rcpicsentativc diicctois fiom each of these 
centres as we shall sec a little latci 


THE SHAREHOLDER 


As to who should be entitled to purchase shares in our 
Keseivc Bank and be legistcicd in that capacity, the Act 
lays down that no poison who is not domiciled in India and 
is not either an Indian subject of His Majesty or the sub> 
joct of a State in India or a Biitish subject oidinaiily resident 
in India and domiciled in the United Kingdom shall be a 
shaieholdei 


In 01 del to disti ibulc the shai cs of tlie Resci ve Bank as 
widely as possible the Rcsci ve Bank of India (Second Amend- 
ment) Act, 1940, pi ovules that the number of shaies held 
by an individual should be icstiicled to a maximum of 200 
shaics, 1 C a total nominal value of Rs 20,000 


With icfciencc to Biitish subjects of the Dommions, a 
restriction is laid down, vir that such a* subject shall not 
be a shaieholdei* in case the Goveinment of that dominion 
discrimmates in any way against Indian subjects of His 
Majesty Besides this a company registered under the 
Indian Companies Act of 1913 oi a Society registered under 
the Co-operative Societies Act of 1912 or under any other 
law for the time being in force in Biitish India lelatmg to 
Co-opei alive Societies or a Scheduled Bank, a Corporation 
or a company mcorpoiated by or under the Act of Paiha- 
ment can be a shareholder In case of companies and similar 
institutions registered in the dominions under the British 
Crown, the same condition as to discrimination in the case 
cited above is imposed The share capital of course can be 
increased or reduced on the recommendation of the Central 
Board with the previous sanction of the Central Govern- 
ment The sale or allotment of shares at different centres 
IS also regulated accoiding to the importance of each pro* 
vmce and thus the shares to the nominal value may be 
allotted as follows , — 

Rs 


Bombay Register . 
Calcutta Register 
Delhi Register 
Madras Register 
Rangoon Register 


1.40.00. 000 

1.45.00. 000 

1.15.00. 000 

70.00. 000 

30.00. 000 
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A provision is made that if at one centre like Ddib appli- 
cations for shares for lesser value are rec^ved, they vnll 
be distributed to the Bombay and Calcutta regist^ m equal 
proportion. 


THE MANAGEMENT 

The management of the Bank shall be under the super- 
vision and control of (1) The Central Board of Directors, 
and (2) Local Boards 

The Central Board of management shall be made up of 
the Governor and two Deputy Governors, four directors to 
be nominated by the Central Government, ei^t directors to 
be elected on behalf of the shareholders as two for Bombay, 
two for Calcutta, two for Delhi, one for Madras and one for 
Rangoon and m addition to this one Government OfiScial is 
to be the director as nominated by the Central Government. 
The Governor and the Deupty Governors are fuU-time o£E[- 
cers and shall hold office for the term fixed by the Central 
Government at tune of their appomtment, the term not to 
exceed 5 years They may be howe^ver re-appomted. 

The Central Board of Directors for each of the above 
are to be dected or sdected by the directors of the Locd 
Boards of each centre soon after the dections of the Local 
Board are complete, from among themsdves, to represent 
the shareholders on the register for the area for whidi these 
Local Boards are constituted, on the Central Board. 

The Local Board is to be constituted of five members 
elected from among themsdves by the sharehdders who are 
registered on the register for that area and qualified to vote 
and not more than three members nominated by the Central 
Board from among the shareholders register, on the register 
for that area who may be nommated at any tune, ^ese 
Local Boards ai'e to be constituted for each of the five areas 
as stated above, where separate registers are to be main- 
tamed In connection with nommated directors on the 
Local Board, the Central Board is eiqiected m the mcercise 
of Iheir power of nommation to aim at securing the repre- 
sentation of territorial or economic mterests wffich are not 
already represented through the course of dection, parti- 
cularly the representation of agricultural mterest and those 
of co-oi^rative banks As to the voting power it is provided 
that a shareholder who has been on the register for the area 
concerned for a pmod of not less than six months, ending 
with the date of the dection, shall have one vote for every 
five shares subject to a maximum of t^ votes Thus votmg 
. power may be exercised dther presonally or by proxies 
appomted on each occasion, the proxy being always a brother 



388 Law and Practice of Banking 

shareholder entitled to vote at the election and should not be 
an employee of the bank This particular clause thus dis- 
courages the use of proxies by bank officers at the time of 
similar elections, as in case of our jomt-stock banks The 
Local Board will have the power to advise the Central Board 
on such matters as may be generally or specifically referred 
to it and to perform such duties as the Central Board may by 
regulations delegate to it. 

DISQUALIFICATION OF A DIRECTOR 

The Act lays down that the followmg shall not be mem- 
bers of a Local Board, viz (1) A salaried Government official 
or a salaried official of a ridmg State in India, (2) a person 
adjudicated an msolvent or who has suspended payment or 
has compounded with his creditors, (3) a lunatic or a person 
of unsound mmd, (4) an officei or employee of any bank and, 
(5) a director of any bank, except a bank which is a society 
registered or deemed to be registered under the Co-opera- 
tive Societies Act, 1912, oi similar law as to Co-operative 
Societies in Biitish India ' 

The directors as well as the Governor and Deputy Gov- 
ernors are removable from offices by the Central Govern- 
ment, except that in case of elected directors and the directors 
nominated, the power of removal can only be exercised on a 
resolution passed by the Central Board by a majority con- 
sisting of not less than nme duectors. The share qualifica- 
tion of directors is the holding of unencumbered shares of 
the Reserve Bank of a nominal value of not less than 
Rs 5,000 This qualification must be acquired at any time after 
SIX months from the date of* his election oi nommation, other- 
wise his place would be vacant Even if he ceases to hold 
these shares at any tune the result would be the same He 
would be also disqualified m case he absents himself for three 
consecutive meetings of the Central Board without the con- 
sent of the Central Government The same disqualification 
would apply to the members of the Local Boards. The 
directors of course can resign their offices, the diffierence 
being that the Central BoaH directors must address their 
resignation to the Central Government, whereas the Local 
Board offices may be resigned by a resignation addressed to 
the Central Board . 

e 

GENERAL MEETINGS 

The General Meetmg of the shareholders is to be held 
annually at any of the offices of Ihe bank withm six weeks 
from the date on which the annual accounts of the bank 
are closed, provided that these meetmgs shall not be held . 
consecutively on two occasions at any one place 
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The accounts of the Heserve Bank of India were for- 
merly closed on the 31st December each year This date 
comcides with a very busy period and Iberefore the Reserve 
Bank found it considerab^ diffira ilt to dose its accounts and 
prepare its annual report for submission to the shardiolders 
withm the prescribed six we^ The Government accOTd- 
mgly has by the Reserve Bonk of Inidta (Closing of Annwd 
Accounts) Actf 1940, mtroduced the necessafy legidation to 
enable the Bank to dose its accounts on t^^ie 3()& Jime of 
each year. 

The meetings of course are to be convened by the Central 
Board. Here the shardidders are given power to discuss the 
annual accounts as wdl as the re^rt of the Central Board 
and the auditors on the workmg d the bank and tiie annual 
balance sheet and accounts respedavdy The voting power 
is the same as in case of dection of directors, proxies bemg 
used on demand of a poll 

THE BUSINESS OF THE BANK 

The busmess of the bank wiU he naturally divided mto 
two separate compartments, one bdng that of note issue com- 
monly known as “ Central Bankmg Fimcbons and the other 
is its banking busmess proper. 

CENTRAL BANKING FUNCTIONS 

In connection with Central Banking functions die most 
important one naturally US’ the right to issue bank notes which 
is a monopoly right m the hsmds of the Central Reserve 
Bank. The Indian Government has naturally ceased to issue 
notes having transferred the whole function to this bank 
The issue department- functions as a separate and distmct 
d^artment from the banking department as m case of the 
Bank of £hgland and other similar banks and the assets of 
the issue department are not subject to any habihty other 
than the liabihty of the issue department Ihe issue d^art- 
ment liabihty will constitute a total amount made up of the 
currency notes of the Government of India and the bank 
notes for the time bemg m mrculatian This is because on 
the date that Chapter Ihird of the Act came into force, the 
issue d^artment of the Reserve Bank took over from the 
Indian Government the liability for all curreni^ notes of the 
Government of Iddia in circulation -and m return the Gov- 
ernment of India transferred to ihe issue department of the 
said bank gold coins, gold bullion, sterhng securities, rupee 
coins and rupee securities to the aggregate value equal to the 
total of the liabilities transferred by the Indian Government m 
connection with its notes m circulation The requirement is 
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that, of the total amount of assets held as such security against 
notes, there shall he at least two-iifths of the total value made 
up of gold coins, gold bulhon and sterlmg securities, and that, 
the amount of gold corns and gold bulhon must not at any 
time be less than 40 mores of rupees m value The remainmg 
assets are to be held m rupee corns, Government of India 
rupee securities of any maturity apd such Bills of Exchange 
and Promissory Notes payable m British India as are ehgible 
for purchase by the Bank under the Act Here the fuxthei 
provision is that the amount held m the Government of India 
rupee securities must not at any time exceed one-fourth of 
the total amount of the assets or 50 crores of rupees, which- 
ever amoimt is greater or with the previous sanction of the 
Central Government such amount plus the sum of 10 crores 
of rupees In connection with the valuation of these secu- 
'rities it IS further provided that gold corns and gold bulhon 
shall be valued at 8.47512 grams of fine gold per rupee, rupee 
com shall be valued at its face value and the securities are to 
be valued at the market rate for the time bemg obtaimng Of 
these gold corns and gold bulhon held as assets against note 
issue, not less than 17/20ths shall be held m British India and 
such holdmg must be m ihe custody of the bank or its 
agencies. Details are given as to what form of sterlmg secu- 
rities may be held as part of these assets against the note 
issue m the Act 

With reference to notes issued by the Reserve Bank of 
India, an mterestmg case was decided m 1944 by the Allaha- 
bad High Court, VIZ Radha Krishna and another v The 
Reserve Bank of India, (1944) All 685, where it was laid 
down that the goverrung clause of s 28 states that a muti- 
lated note IS one from which a portion is missmg , therefore 
where two halves of a currency note are placed before a cur- 
rency oificer, when they both are identifiable as part of one 
note, the currency ofBcer should allow the claim It was 
further held that under Reserve Bank of India (Note Refund 
Rules, 1935) Rule 2(e), before a note can be described as 
a mutilated note, it is an essential condition that a portion 
of that note shoiild be missing If that is not so, Ihe note 
cannot be regarded as a mutdated note 

The Bank must issue rupee coins on demand m exchange 
for bank notes and currency' notes of ^e Government of 
India and must issue currency notes or bank notes on demand 
in exchange for coins which are legal tender under the Indian 
Comage Act, 1906. 

Besides this, the much debated Sections 40 and 41 threw 

an obhgation on the bank to purchase and sdLL sterlmg for 

immediate dehvery m London at a ratio not below Is 5d. and 

% 
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49/64tbs of a penny for a rupee and not over Is. 6d. and 
3/6ths of a penny for a rupee, the only protection being 
that no person is entitled to demand to sell to the bank an 
amount ^ sterling less than £10,000 and that no person shall 
be entitled to receive pasnnent unless the bank is satisfied 
that the payment of the sterling m London has been made 
A new Section 40 has now been substituted for these Sections 
40 and 41 by Act XXm of 1947 which provides for sede to or 
purchase from any authorized person by the Bank of foreign 
exchange at such rates of exdiange and on such conditions 
as the Central Government may detemune from time to time 
by general or speaal order. As far as rates of exchange are 
concerned regard will be had to<.the obhgations to the Inter- 
national Monetary Fund The demand m this behalf is to 
be made at the Bank’s office m Bombay, Calcutta, Delhi or 
Madras by the authorized person By “ authorized person ” 
is meant a person who is entitled under the Foreign Exchange 
Regulation Act, 1947, to buy, or as the case may be, sell, the 
foreign exchange to which hb demand relates The demand 
to buy or sell foreign exchange must not however be of a 
value less than Hs 2,00,000. 

Scheduled Banks. — ^Thm^e are a number of Banks m 
India which are given m the Second Schedule to the Act, 
which are to be Imown as “ Scheduled Banks ”, which banks 
must mamtam with the Reserve Bank a balance which must 
not be less at the close of any day than five per cent of the 
demand ItahiUties” and two per cent of ‘*time Uabtlities” 
of each of such bank m India and m case of default the 
Reserve Bank is entitled to charge mterest at penal rates on 
the amoimt of default To prevent the banks from wifiidraw- 
mg their deposits an amen£nent of 1940 to the Reserve Bank 
of India Act penalises directors and other officers of such 
banks who are knowin^y and wilfully parties to such default. 
The penalty is imposed as soon as penal interest at tlie 
mcreased rate of 5 per cent above the bank rate has become 
payable by a scheduled bank if thereafter on the day fixed 
for the next return the balance of the bank is stiU bdiow the 
presci'ibed minimum In such cntjumstances the Reserve 
Bank may prohibit the scheduled bank from receiving after 
the said date any fresh deposit These habihties for the 
pmpose of calculation would not mclude the paid-up capital 
or reserves, or any credit balances m the profit and loss 
account of the bank, or the amount of any loan taken from 
the Reserve Bknk Managers of these Scheduled Banks have 
therefore to send a return to the Central Government and to 
the Reserve Bank signed by two responsible officers of such 
bank showmg their position in connection with these habih- 
ties at the dose of busmess on each Friday and m case such 
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Fnday happens to be a pubhc holiday under the Negotiable 
Instruments Act at the dose of business on the preceobng 
working day The Heserve Bank may, however, ^ow any 
scheduled bank to furmsh a monthly return, not later than 
fourteen days after the end of the month to which it relates, 
m ,heu of the weekly return where it is satisfied that the 
funushing of such weekly return is impracticable by reason 
of the geographical position of such bank and its branches 

A hst of these “ Scheduled Banks ” is given m the Second 
Schedule to the Reserve Bank of India Act, 1934, which is 
given m the Appendix of this book 

The conditions to be fulfilled for a bank to be dassified 
as a “ Scheduled Bank ” are laid down m Section 42 of the 
Reserve Bank Act which provides that the Central Govern- 
ment shall, by notification m the Gazette of India, direct the 
inclusion m &e Second Schedule of any bank which is not 
already so mcluded provided such bank carries on banking 
busmess m British India and (a) has a paid-up capital and 
reserves of an aggregate value of* at least 5 lal^ of rupees, 
and (b) is a company as defined m clause (2) of Section 2 
of the Indian Compames Act or a company mcorporated 
under the law m force m any place outside British 
India The bank requiring such mclusion should make an 
apphcation to the Secretary, Government of India, Fmance 
Department, New Delhi, endosmg a copy each of the latest 
au&ted balance sheet, its Memorandum and Articles of 
' Association Such banks may be required, if necessary, by the 
Government of India to agree to an inspection of its books 
by the Reserve Bank to ascertam its eligibihty 

A Scheduled Bank may be excluded from the Second 
Schedule by the Government of India by a notification similar 
to that required for mclusion This is done where the aggre- 
gate value of the paid-up capital and reserves of such bank 
have become less than the 5 lakhs of rupees required or 
where such bank goes mto hqmdation or otherwise ceases to 
carry on bankmg busmess 

By becommg a “Scheduled Bank” such bank enjoys 
certam facilities and is also under certam obhgations The 
facihties enjoyed by such banks can easily be ascertamed by 
a scrutmy of the Bankmg Busmess of the Reserve Bank given 
m this diapter Besides these famhties a schedided bank 
enjoys greater public confidence being under the constant 
supervision of the Reserve Bank as well as file timely advice 
and gmdance from the Reserve Bank 

The Scheduled Bank is also imder certam obhgations 
such as sendmg of the return to and the mamtenance of a 
certam reserve with the Reserve Bank which have already 
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been dealt with above in some detail It has to qualify for 
aid and facihties from the Bjeserve Bank by satisfying the 
latter as to its stabihfy and sotmdness The Reserve Bank 
keeps an eye on the general diaracter of the investments of 
the Scheduled Bank as well as the manner m which its busi- 
ness IS conducted as a whole The Reserve Bank can give 
only tonporary accommodation to a Sdieduled Bank and can 
require any information it deems necessary and also has the 
discretion to refuse, without giving any reason, the re- 
discounting of any paper. 

The Function as Banker of the Gkivemment.— The bank 
IS given the privilege of actmg as a banker of the Govern- 
ment and IS to have under its exchange and management the 
provmcial revenues on conditions that may be agreed, 
together with all money remittances and exchange m bankmg 
transactions m India All cash balances of the Government 
are to be m deposit free of mterest with the bank This is 
subject to the fact that where the bank has no branches or 
agencies, the Government is free to hold such balances, at 
such places as they may require The design and form of 
notes must be according to the eqiproval of ^e Government 
of India and as to the note issue, it is to be the monopoly of 
the bank No person other than the bank can m British Mdia 
draw, accept, make or issue any Bills of Ex&hange, Hundi, 
Promissory Note or engagement for payment' of money pay- 
able to bearer on demand or barrow, owe or take up any 
sum or sums of money on bills, hundis, or notes payable to 
^ bearer on demand from any suc^ person From this -regula- 
tion, cheques or drafts mcluding hundis payable to bearer on 
demand and drawn on person’s account against a banker, 
shroff or agent are excluded Any violation of this rule is 
pimishable with a fine 

Bankiiig Business of the Reserve Bank^ — ^The Bank can 

(1) receive money on deposit without mterest from any 
person. Bank, Government, etc , 

(2) discount or purchase Bills of Exchange and Promis- 
sory Notes drawn on and payable m India which arises out of 
hona fide commercial or trade transactions, the condition 
here bemg that they must bear at least two or more good 
signatures, one of which must be that of a Scheduled Bank, 
and that ^ey must mature withm 90 days &om the date of 
purchase or re-discoxmt exclusive of the days of grace , 

(3) make similar purchase, sale and re-discount Bills of 
Exchange and Promissory Notes under similar conditions 
bearing at least two good signatures of which one must be 
either of a Scheduled Bank or a provmcial co-operative bank 
and which has been drawn or issued for the purpose of financ- 
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ing seasonal agricultural operations or marketing of crops and 
maturing withm nme months from the date of purchase of 
re-discount exclusive of the days of grace Similar purchase 
and re-discount of Bills and Promissory Notes, with at least 
the signature of a Scheduled Bank under siinilar conditions 
which are issued or drawn for holdmg or tradmg m securities 
of the Central Government or a Frovmcial Government, or 
that of States m India, as may be specified by the Central 
Government on recommendation of the Central Board, these 
Bills to piature withm 90 days from the date of purchase or 
re-discount excludmg days of grace ; 

(4) purchase and sell to Scheduled Banks of sterlmg m 
amounts not less than Rs 1,00,000 , 

(5) purchase and sell and re-discount Bills of Exchange 
including Treasury Bills drawn m the Umted Kmgdom 
maturmg withm 90 days from the date of purchase, ^ose 
transactions if made m India must be through a Scheduled 
Bank , 

(6) keep balances with banks m the United Kingdom, 

(7) make loans and advances either to States m India 
and provincial co-operative banks agamst securities as laid 
down by the Act, viz the recognized Trust Securities for 
mvestment by* trustees, gold or silver or documents of title 
to the same, biUs and promissory notes ehgible for purchase 
by the bank, promissory notes of Scheduled Banks, or pro- 
vmcial co-operative banks which are supported by documents 
of title to goods and which were assigned or pledged to such 
banks as security for a cash credit or overdraft granted for 
bona fide commercial or trade transactions for the purpose 
of financmg seasonal agricultural operations or marketmg of 
crops Su^ loans must be repayable on demand or a ^ed 
period not exceedmg 90 days , 

(8) grant loans to Central Government and other Fro- 
vmci^ Cxovemments for the purpose of m^agement of pro- 
vincial revenues, etc , ' 

(9) issue Bank Post Bills and demand drafts payable m 
their own ofSces , 

(10) deal m purchase and sales of Government securi- 
ties with certam reservations , 

(11) take moneys, valuables and securities m safe 
custody , 

(12) act as an agent for ihe Secretary ,of State, the 
Central Government or Provmcial Government or any local 
authority or any State ul India m coimection with specific 
busmesses such as purchase and sale of gold or silver, bills 
of exchange, securities, collection of proceeds whether prmci- 
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pal, interest or dividends of seciinties or shares and remit- 
tances of same by Bills m India or dsewhere ; 

(13) manage pubhc debt ; 

(14) manage the purchase and sale of gold coins and 
bulhon on its own account , 

(15) open an account wi& or make an agreement with 
any bank which is the prmcipal currency authority of any 
country under the law for the time being m force in that 
country or any mternational bank formed by such banks It 
may mvest funds of the bank m the shares of any such mter- 
national bank , 

^ (16) borrow money for a period not exjceedmg one 
month for'\the purpose of its busmess and may give security 
for such money Here the loan must be taken either from 
one of the Scheduled Banks or from a bank outside India 
which IS the prmcipal currency authority of that country 
Tlie restriction here is that the total amount of such borrow- 
mgs shall not m any case exceed the amount of the share 
capital of the bank , 

(17) make and issue its own notes as authorized by the 

Act, 

(18) receive to the credit of the Central Government m 
an account called the ** Companies Liquidation Account” 
moneys paid m by the hqmdator m' respect of unclaimed 
dividends and unistributed assets (This is dealt with m 
detail under the heading "Unclaimed Dividends and Un- 
distributed Assets ” m Chapter X) , 

(19) do all such matters and thmgs as may be mcidental 
to or consequential upon the exercise of its powers or the 
dischaige of its duties under the Act 

It will thus be observed that the matn Junctions of the 
Reserve Bank of India are • — 

(1) To regulate the issue of cm’rency , 

(2) to act as banker to the C^tral Government and the 
Provmcial Governments, and 

(3) to act as the " Bankers’ Bank ” The first two func- 
tions have already been dealt with in some detail 

Bankers’ Bank. — As will be observed from the functions 
of the Reserve Bank, particularly m connection with the 
Scheduled Banks, the services rendered by the Reserve Bank 
to such banks is similar to the services given to customers 
by such bankers Whenever banks are m need of funds the 
Reserve Bank may give the necessary accommodation. The 
Reserve Bank controls the credit pohcies of the banks and 
helps and gmdes them and manages the Clearing House to 
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facibtate pajments between many banks It is therefore 
essentially a bankers* bank 

Business which the Beserve Bank mar not transact. — 
Section 19 promdes that the Reser\'e Bank may not transact 
the following except as pro\'ided otherwise in sections 17. 18 
and 45 

(1) Engage in trade 01 m any other way have a direct 
interest in any commercial, industrial or other undertaking. 
Exception is however made where it acquires such interesr 
in &e course of the satisfaction of any of its claims Such 
mterest must be. however, di^osed o5 as early as posable. 

(2) Purchase its own shares or shares of any other bank 
or company or grant advances on security of suclvshares* 

(3) Become owner of immovable propertj* except so fai 
as is required for its own busmess premises and for resi- 
dences for its ofHcers and servants 

(4) Advance on mortgage of or otherwise on security of 
immovable property* or documents of title in respect of im- 
movable propertj*. 

(5) INIake loans or advances 

(6) Draw or accept bills payable otherwise than -on 
demand 

(7) Allow interest on deposits or current accounts. 

PROFITS AKD ACCOUNTS OF THE BANK 

It is here laid do^\*n that after pro\*iding for. from the 
pionts of the bank for all bad and doubtful debts and depre- 
ciation of assets and contributions to the sta£ and supsr-an- 
nuation funds, cumulative dividend not exceeding 5 per cffit 
per annum can be paid by the bank on the shares issued by it. 
As to an additional di\'idend over this maximum of 5 pa“ 
cent the Act has provided a gradation in Schedule Fo'iirth 
accordmg to the terms of which it may he paid. The balance 
after payment of such dividends is to be paid to the Central 
Government It is further provided here that in case if at 
any timp^ the reserve fund <5 the Bank is less than its share 
capital at least 50 lacs of rupees of its surplus which goes 
to the Government should he transferred to the Reserve Bank 
Fund and where the said surplus is less than 50 lacs, the 
whole of it will he transferred to the said fund. This m^sns 
that the Act contemplates the creation of a reserve fund ^t 
of profits at least equivalent to its share" capital and fi>r that 
purpose the surplus which would otherwise go to the Govern- 
ment is to he taxed to the extent of at least 50 lacs of xypees 
annually until this objective is achieved. The bank is 
empted from paying income-tax or super tax on any of its 
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incomes, ^ofits or gams The obligation is also thrown on 
the bank to pubh^ from time to time its standard rate for 
purchasing or r^di^ouning bills of exchange or other com- 
meraal paper which it is authorized to deal m The usual 
pov^ons as to auditors is also inserted who are not to be 
less than two. ^ose auditors are to be elected at general 
meetaigs 1^ the shareholders and as usual a director or officer 
of the b^ IS declared not digible for t^ position, the first 
auditors being appomted by ^Ihe Central Board who can also 
m any casual vacancy The Central Government can 
appomt special auditors, if they so require, to eyaminp and 
report upon the accounts of the bank The duties of those 
auditors^me more or less on the same footmg as those of the 
3omt-stock company auditors and their powers are laid down 
on similar hnes 


The bank has to pubhsh weekly acccoimts of its issue 
department and banking department in a form set out m 
Schedule V on more or less the same basis as m the case of 
Bank of England. 


AGRICULTURAL CREDIT DEPARTMENT 

The bank has also to mamtam an agricultural credit 
department where the expert staff has to study all questions 
of agricultural credit and will be avadable for comultation 
by the Central Government, Provmcial Government, Provin- 
ci^' Co-operative Banks and other banking organizations 
«iey are also expected to co-ordinate the operations of the 
bank m connection with agricultural credit and its relations 
with provmcial co-operative banks and any other banks or 
organizations engaged m the business of agricultural credit 


EXTENSIONS OF THE ACT 

A special section throws a duly on the bank to make a 
report at the earhest practicable date and m any case witW 
three years from the date on which Chapt^ Fourth of the 
Act comes mto force, to the Government of India embracing 
proposals if it thinks fit for legi;dation with a view to the 
extension of the provisions of the Reserve Bank Act as to tibe 
addition m the number of the Scheduled Banks of persons 
end banks not included therem and as to the improvement 
of the machmery for dealing with agricultural finance and 
matters affecting a closer connection between agricultural 
enterprise and Ihe operations of the bank The bank is also 
to report to the Government of India its views when it is of 
opinion that the international monetary position has become 
sufficiently clear and stable m order to make it possible to 
determine what will be smtable as a permanent basis for the 
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Indian monetary system and to frame permanent measures 
for a monetary system Thus a provision is clearly made for 
reports in the right direction for improvement and advance- 
ment in connection with this most important banking institu- 
tion of our country. 


THE BANK RATE 

Formerly the bank rate was fixed by each Presidency 
Bank and was therefore not uiuform On the fusion of the 
Presidency Banks, the Imperial Bank of India fixed file rate 
uAtil the establishment of the Reserve Bank of India. Now 
the rate is fixed by the Reserve Bank and represents tiie 
standaid rate at which the Reserve Bank of India is prepared 
to buy or re-discount bills of exchange or other commercial 
paper eligible for pui chase under the Reserve Bank of India 
Act, 1934 Section 49 of the Reserve Bank Act provides for 
publication of this rate by the Reserve Bank from time to 
time 


DEMONETISATION OF HIGH DENOMINATION 

NOTES 

Bank Notes of the value of Rs 10,000, Rs 1,000 and 
Rs 500 are termed “High Denomination Notes” Two 
ordinances were promulgated on 12th January 1946 affecting 
this type of notes 

The Bank Notes (DeclaraUon of Holdings) Ordinance 
No 11 of 1946 required banks and Government Treasuries to 
furnish information in respect of such notes held by them 
The High Denomination Bank Notes (Demonetisation) Ordi- 
nance No 111 of 1946 provided foi the demonetisation of such 
high denommation notes Under the latter ordmance all high 
denomination bank notes, (1 e a bank note of the denonuna- 
tional value of Rs 500, ]fe. 1,000 or Rs. 10,000, ceased to he 
legal tender in payment or on account at any place in British 
India on the expiry of the 12th day of January 1946 Such 
notes had to be tendered immediatdly for exchange by the 
owner to the Government accompamed by a duly filled form 
requiring mformation as to when and from what source these 
bank notes had come into his possession, the reasons for 
keeping this amoimt m high denommation notes rather than 
m cm rent account, fix^d deposit or securities, whether these 
notes represent business profits m whole or m part, etc 
Notes that were not so tendered would become worfiiless 
paper 

The motive of the Government m promulgating this 
latter ordinance was to ^pose cases of black markefing and 
evasion of income-tax and punish those who had indulged 
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m such practices. The information for bringing about such 
punishment was sought to be obtained from the Declaration 
Form which was to accompany the tender for exchange of 
such notes The Government bdieved that a considerable 
amount of black market, profits were kept by the black 
marketeers m hi^ denomination bank notes instead of 
depositing thm. with banks or mvestmg in Government 
Secunties 


TREASURY BILLS 

The Government of India issues Treasury Bills when it 
requires temporary loans. They are generally issued at a 
' discount and are payable m full on maturity The sale and 
payment of these Treasury Bills is managed by the Reserve 
Bank of India Provmcial Govermn^ts of some of the major 
provmces also raise short-term loans by means of Treasury 
BiUs These Bills generally have a currency of about three 
to twelve months 
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CHAPTER Xm 

THE IMPERIAL BANK OF INDIA 

The hnperial Bank of India was founded in the year 1921 
coming mto existence on 27th January 1921'tmder a Special 
Act of the Legislative Assembly called “The Lnpenal Bank 
of India Act of 1920 ” Smce the formation of the Reserve 
Bank of India under the Reserve Bank of hidia Act of 1934, 
the Imperial Bank of India Act had to be amended m various 
particulars m the year 1934 The origmal Act of 1920 was 
passed with a view to brmg about the fusion of the three 
Presidency banks of Bombay, Bengal and Madras and 
brought mto existence one Central Institution for India 
around which aU the jomt-stock and other banks should 
cluster In old days each Presidency had its separate Central 
Bankmg Institution, as India had not sufficiently developed 
m Int^-Provmcial trade and Inter-Provmcial finance, as the 
means of commumcation and transport were not as advanced 
as they had become at the date of passing of Ike Imperial 
Bank of India Act By the year 1920 the country had suffi- 
ciently advanced to claim that one large bank for all India, 
instead of one m each of the Presidencies, should be estab- 
lished having branches all over the country and with prin- 
cipal offices at the three- important centres of Bombay, 
Calcutta and Madras The best method of brmging alwut 
such anV institution was naturally the amalgamation of 'the 
three prmcipal banks This amalgamation had one other 
objective, viz the prevention of tiEe amalgamated bankmg 
umts of En^and from openmg branches m this countiy and 
obtammg a footmg which would be a menace to Indian 
banking 

India has been long burdened with a large number of 
outside banks, commandmg a virtual monopoly of the ex- 
change business, as well as controlhng a large proportion of 
the deposit busmess of the country. As these banks have 
their head offices and board of directors located outside the 
countiy, it was mcreasingly fdt that a powerful Indian bank 
under predominantly Indian directorate, with capital hdd by 
Indian shareholders, run in a large measure by Indian 
officers, was a necessity. This aspiration was sought to be 
answered by the amalgamation of we three presidency banks 
into one gigantic umt in the year 1920 in the form of the 
Imperial Bank of Lidia, controlhng Indian commercial bank- 
mg busmess all over the country through the help of a large 
number of branches at all important centres 

Although at the time the constitution was drafted on the 
footmg of a ]omt-stock bank, the objective was that the bank 
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should occupy the unpoitant position of tiie iDanker of the 
Government of India and control as such the rates of mterest 
on the money market This function the old Imperial Bank 
peifoinied to great satisfaction, hut owing to the fact that it 
had not tlie control of the issue of currencj’^ and \»arious other 
factors it could not function satisfactoiily as a Central Bank- 
ing histituuon as it is e?qpected to function under modem 
conditions. Thus when the Reserve Bank of hidia Act 
passed wnth a view^ to provide for India a Central Bank in the 
real sense of the term, the Imperial Bank Act had to he 
amended in various particulars in the year 1934 die main 
ohiect of the amendment hdng to remove cert^ restrictions 
wliicli had to be hitherto imposed as the hank had the mono- 
poljT of actmg as the Banker of tlie Government and handle 
the state money and puhhc accounts As diese functions 
were transfared to the Resen'e Bank on its mauguration, 
naturally many of these restrictions had to he removed, 
thou^ it could not he placed on the same footing as an ordi- 
nary joint-stock hank happens to he. because under the new 
arrangement though the Impenal Bank ceases to be the 
Banker of the Grovernment of kidi^ it has been, by a srpecid 
agreanent between it and the .Resave Bahk* of India, 
appomted as die Sole Agent of the latta* hank at all places in 
British Ridia wrhae die Impaial Bank had branches at the 
commencement of the Resave Bank of India Act and whae 
no branch of die Banking department of the Reserve Bank 
happens to be located 'We shall deal wndi this agreement in 
daail a litde later 


BANK'S CONSTITUTION 

The capita of die three Presidency banks was made up 
^Ks 3,^5,00,000 in ^aes of Rs 500 each fulj* suhsaihed, 
^e additional capital authorized was B» 7.50.00 000 also in 
shaa of Rs 500 each of which Rs. 125 has been called uo 
makmg m ^ die present cajatal of the Impaial Bank at 
ll:2o,00,000 of which Rs. 5,62,50.000 has been paid up. 
ine bank is authoiized unda the Act to have what are 
toown a locd head offices at Calcutta, Bombay and 3\Iadras 
It has also a branch office in London which is now unda the 
new^ Amaided Act of 1934 permitted to open cash ciedit or 

vnrtfnn+T ^®POsits from any pason 

non 9 of ffie old Act winch placed e restraint in this direction 

^ank is allowed unda 
11 ®^®nt "With the Haerve Bank of In dia to pav. raave. 

seculitia a A^St f or 
to undertake and transact any otha hu^ess which the 
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Hes^ve Bank of India may fiom time to tune entrust to the 
bank The old Act also made it compulsory for ^e bank to 
estabhsh and mamtam not less than 100 new branches of 
which at least one-fourth had to be estabhshed at places such 
as the Govemor-General-m-Council may' direct Tins com- 
pulsion has now been removed and it is now left optional for 
the bank to mamtam branches or agencies at its discretion 
at places where they were m existence m connection with 
Presidency banks or m othm: places where Ihe bank deems 
advantageous for its own mterest and the bai^ is! also given 
the full hberty to discontmue any branch or agency if it so 
desires 

The bank is also given the permission in Section 13 to 
enter mto negotiations with the sanction of the Govemor- 
General-m-Counml, for purchase and takmg over the busi- 
ness, mduding the capital assets and habihties of any bank- 
ing company carrying on busmess m India or elsewhere, of 
which the capital is divided mto shares and may pay Ihc 
consideration for such purchase either m cash, or by the allot- 
mant of shares m the capital of the bank, or partly m one 
and partly m other of these Wjays and may (subject to the 
provisions of this Act relating to the mcrease of capital) for 
the purpose of any such allotment of shares, mcrease capital 
of the bank by the issue of such number of shares as may be 
determmed on by the bank Any busmess so purchased must 
after the 'purchase be carried on subject to the provisions of 
the Act The bank may either alone, or co-jomtly with other 
persons, for the purpose of averting the wmdmg up of any 
company having a share capital which is expressed m rupees 
m its Memorandum bf Association or of any society regis- 
tered under the Co-operative Societies Act of 1912, or any 
other Law for the time' bemg in force m British India relat- 
mg to Co-operative Societies or where any such company or 
society IS bemg wound up, of facihtatmg the wmdmg up, 
advance or lend money to or upon a cadi credit m favour of 
such company or society 6r the hquidators thereof, as the 
case may be, for any period upon the Security of all or any 
of the assets whatsoever of such company or society Thus 
the power of the Imperial Bank to come m and help a com- 
pany which has come mto financial difficulties m various 
ways if it so desires and as it has done on previous ‘occasions 
to great public advantage, has been maintained intact and 
unseated. 

V 

BOAEDS OF MANAGEMENT 

The control of the Bank is vested m two Boards of 
Managem ent (1) the Central Board, and (2) the Local Board. 
The general supermtendence of the affairs and busmess of the 
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bank is entrusted to a Central Board of Directors, who are 
aulhorized to exercise all powers and do all such acts and 
things as may be exercised or c one by the bank and are not 
expressly directed or required 1 y this Act to be done by the 
Ba^ in general meeting The ! Jocal Boards are to be estab- 
lished at Calcutta, Ma^as and Bombay and at such other 
places m British India as the Central Board may determme 
The other alternative is that instead of being called, Gover- 
nors, the members of both the Central and Local Boards will 
now be known as Directors 

t\ 

CONSTITUTION OF CENTRAL BOAl^ AND POWERS 
TO MAKE Bp-LAWS 

Sac 218 ‘ 

(1) The Central Board shall consist of the followmg 
Directors, namely — 


(i) the presidents and vice-presidents of the Local 
Boards estabhshed by this Act ; 

(u) one person to “be elected from amongst themselves 
* by the members of each Local Board established by 
tins Act, 

^ (ui) a Managmg Director who shall be appomted by the 
Central Board for a period not exceedmg five years 
on such terms as the Central Board may direct, and 
may be continued in Ins appomtment by the Central 
Board for such further periods not exceeding five 
years m each case as the Central Board thuiVs fit; 

(iv) such number of persons not exceeding two a pd not 
bemg officers of the Government as may be nomi- 
nated by the Central Government Such persons 
shall hold office for one year but may be renomi- 
nated , 

(v) a Deputy Managing Director who shall be appointed 
by the Central Board , 

(vi) the secietanes of the Local Boards established b> 
this Act , and 

(vii) li any Local Board is hereafter established under 

number of persons to represent it as 
the Central Board may prescribe. 


(2) The Directors specified in clauses (v) and (vii) of 
sub-section (1) shaU be at hberty to attend aU meetings of 
the Cential Board and to take part m its deliberations, hut 
shall not be entitled to vote on any question arising at 
any' meeting 
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Provided that the Deputy Managing Director shall be 
entitled to vote m the absence dc the Managing Director 

(3) The Central Government shall nominate an officer 
of the Crown to attend the meetmgs of the Central Board, 
and such officer shall be entitled to attend all meetmgs of the 
Central Board to take part in its, dehberations but shall not 
be entitled to vote on any question arising at any meeting. 

The Central Board has the power to make bye-laws with 
the previous approval of the Central Government consistent 
with the Act on the following matters under Section 31 — 

(a) the maximum amounts which may be advanced, or 
lent to or for which bills may be discounted for any mdivi- 
dual or partnership, without the security mentioned m sul^ 
clauses (i) to (ly) of clause (a) of Part I of Schedule I, the 
conditions imder which advances may be«made on the said 
security and the extent of the sums to which accoimts may 
be overdrawn without security. 

Notc.~-The above sub-clauses refer to the authority of the 
bank to lend money or open cash credits on the 
security of std^, and securities other than im- 
movable property m which a trustee is authorized 
to mvest, securities issued by state-aided rail- 
ways, debentures or other securities for money 
issued under the authority of a legislature m 
British Lidia or a District Board or Mumcip^ 
Board or Committee or with the sanction of 
Central Government or debentures and other 
similar securities issued under the autho- 
rity of a Prmce or Chief of any State in Lidia ; 
the debentures of companies with lumted habih- 
ties as directed by the Central Board and goods 
or documents of title to goods either deposited 
with or assigned to the bmik or hypothecated to 
it as securities for such advances 

(b) the conditions subject to which alone advances may 
be made to Directors, members of Local Boards, or officers 
of the Bank, or the relatives of such Directors, members or 
officers or to compames, firms or mdividuals with which or 
with whpm such directors, members, officers or relatives are 
connected as partners, directors, managers, servants, share- 
holders or otherwise : 

Provided that the bye-laws shall provide that no advance 
without security shall be made to any officer of die Bank with- 
out the specific sanction of the Loc^ Board under which he 
is servmg ; 
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(c) the particulars to he contained in Uie annual and 
half-yearly balance sheets, and 

(d) any matter which by this Act is directed to be 
prescribed 

The Central Board may, with the previous approval of 
the Central Government m^e ^ye-laws consistent with this 
Act regulating the followmg [matters or any of thtem 
namely — 

(e) the keepmg of the renter and branch registers of 
shar^olders , 

if) the distribution of business amongst the Directois 
and their remuneration, if any ; 

(g) the distribution of busmess among the members of 
a Local Board and their remuneration, if any , 

(h) the delegation of any powers of the Central Board 

or of a Local Board to committees consisting of Directors or 
members, as the case may be , , 

(t) the procedure to be followed at the meetings of the 
Central or Local Boards or of any committees thereof; 

(3) tlie first appomtment and 9 he appointment of mem- 
bers of a Local Board estabhshed imder this Act , 

(k) the powers of Local Boards estabhshed by or under 
this Act , 

( l ) the localities m, and with respect to which such Local 
Boards shall exercise their powers , 

(771) the books and accounts to be kept at the local head 
offices of the Bank , 

(n) the renewal of certificates of shares which have been 
won^ out or lost , 

(0) the conduct and defence of legal proceedmgs and the 
manner of signmg pleadings , 

(p) constitutions and management of pension i*T»d 
provident funds for the officers and servants of the Bank ; 

(g) all matters which are by this Act permitted to be 
prescribed , and 

(?) generally, the conduct of the business of the Bank 


LOCAL BOARDS 

Section 25 , Local Boards are 
allow^ to be estabhshed at Calcutta, Madras and Bombay 
and at such other places m British India as the Central Board 
may deem necessary These Lohal Boards are to have power 
generally to transact all the usual busmess of the Bank with- 
out prejudice to the powers reserved to ^e Central Bank and 
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shall also have power as rcjgards eatries m the Branch 
Registers kept at these places where the Boards are situated 
and to examine and pass or, refuse to pass, transfer and 
transmissions, and to approve or refuse to approve transferees 
of shares and to give certificates of shares (Sec. 26) 

COMMERCIAL BUSINESS OF THE BANK 

' Business Authorized. — Un^er the new Amended Act of 
1934, the Bank’s scope of doing busmess has been enlarged 
than was the case under the origmal Act The iype of busi- 
ness whicl^ IS now permitted to be done by the Imperial Bank 
under Schedule I — ^Part I is the foUowmg* — 

(a) the advancing and lendmg money, and opening cash 
credits upon the secunl^ of — 

( 1 ) stocks, funds and securities (other than immovable 
property) m which a trustee is authorized to mvest 
trust money by any Act of Parhament or by any 
Indian Law, any securities of a Provmcial Gov- 
ernment or the Government of Ceylon and shares 
of the Reserve Bank of India , 

(u) such securities issued by the State-aided railways 
as have been notified by the Central Government 
imder Section 36 of the Presidency Banks Act, 
1876, or may be notified by him under this Act m 
that behalf, 

• 

(in) debentures or other securities for money issued 
under the authority of any Act of a legislature 
estabhshed m British India by, or on behalf of, 
a district board or a mumcipal board or committee 
or, with the sanction of the Central Government 
debentures or other securities for money issued 
under the authority of a Prmce or ChidE of any 
State m India ; 

(ma) subject to such directions as may be issued by the 
Central Board, debentures of compames with 
limited habihty whether registered m India or 
elsewhere ; 

(iv) goods which, or the documents of title to which, 
are deposited with, or assigned to, the Bank as 
securify for such advances, loans or credits; 

(iva) goods which are hypothecated to the Bank as secu- 
iity for such advances, loans or credits, if so autho- 
rized by special directions of the Central Board ; 

(v) accepted bills of exdiange and promissory notes 
endorsed by the payees and jomt and several pro- 
missory notes of two or more .persons or &ms 
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unconnected withUa 
ship, and ' 


oUier in general partner- 


(vi) fully paid shares of companies unth limited habi- 
hty, or immovable p^op«^ or documents of title 
relating thereto as collateral security oidy where 
the origmal security is one of those specified m 
sub-clauses (i) to (iv), and subject to such direc- 
tions as may be issued by the Centrd Board 
w)iere the onginal ^ecunty is of the kmd ^ecified 
m sub-clause (v) , 

Provided that such advances and loans may be made, if 
the Central Board think fit, to the Secretary of State, any 
Government in British India, the Federal Railway Au^onty, 
without any specific security; 

(b) the sriling and realisation of the proseeds of sale of 
any such promissory note, debentures, stock-receipts, bonds, 
annuities, stock-shares, securities or goods which or the docu- 
ments of title ^to which have been deposited with or pledged, 
hypothecated, assigned or transferred to the bank as security 
for such advances, loans or credits, or which are held 1 ^ the 
Bank or over whi^ the Bank is entitled to any hen or 

m respect of any such loan or advance or credit or any debt 
OT claim of the Bank and which have not been redeemed m 
due time in accordance with the terms and conditions (if a^iy ) 
of such deposit, pledge, hypothecation, assignment or transfer , 

(c) the advancmg and lendmg mon^ to Courts of Wards 
upon the security of estates m their charges or under their 
superintendence, and the reahsation of such advances or loans 
and any interest due thereon, provided that no such advance 
or loan shall be made without the previous gqTi ntif> n of the 
Local Government concerned, and that th e period for which 
any such ^vance or loan is made shaU not eynped nme 
mont^ in the case of advances or loans remting to the financ- 
ing of seasonal agricultural operations or six months m other 
cases , 

11 drawing, accejSitmg, discounting, buying and 

seilmg of bills of exchange and other negotiable securities ; 

(e) the investing of the funds of file Bank upon any of 
the sec^ities specified m sub-dauses (i) to (ui) of dause 
u converting the same into money when reouired, and 
altering, convertmg and transposmg such mvestments for or 
mto' others of the mvestments above specified , 

circulating -of bank-post- 

w ^ j or otherwise than to the 

bearer on demand. 
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1 

(g) the buying and selling of gold and silver whether 
coined or uncoined : 

' t 

(h) the receiving of dep(»lts and keeping cash accounts 
on such terms as may be agreed on ; 

(0 the acceptance of the 'charge of plate, jewels, title 
deeds or other valuable goods on such terms as may be 
agreed on, % 

(j) the selling and realismg of all property whether 
movable or immovable, which may m any way come mto the 
possession of the \>ank> ui sati^ction or part satisfaction of 
a^ of Its claims and the acqiusition and holdmg of, and 
generally the dealing with, any right, title or interest in any 
property, movable or immovable, which may be the 3ank*.s 
security for any ‘loan or advance or may be connected with 
any such security ; 

(7c) the transaction of pecumary agency busmess on 
commission , and the entermg mto of contracts of mdemmty, 
suretyship or guarantee with specific security or otherwise ; 

( l ) the administration of estates for any purpose 
whether as an executor, trustee or otherwise and the actmg 
as agent on commission m the transaction of the foUowmg 
kmds of busmess, namely — 

(1) the buying, seUmg, transferring and takmg charge 
of any securities or any shares in any pubhc 
company ; 

(u) the receiving of fiie proceeds, vdiether prmcipal, 
mterest or dividends, of any securities or ^lare , 

(m) the remittance of such proceeds by pubhc or piivate 
bills of exchange, payable either m India or else- 
where ; 

(m) the drawmg of bills of exchange and the grantmg of 
letters of credit payable out of India , 

(n) the buying of bills of exdiange payable out of India, ' 
at any usance not exceeding nine months m the case of bills 
relating to the financing of seasonal agricultural operations or 
SIX months m other cases , 

(o) the borrowmg of money for the purposes .of the 
Bank’s busmess and the giving of security for money so 
borrowed by pledgmg assets or otherwise ; 

(p) the subsidizing from time to time of the pension 
funds of the Presidency Banks, and 

(q) generally, the doing of all such matters and thmgs 
as may be mcidental or subsidiary to the transaction of the 

'various kmds of busmess mcludmg foreign exchange busi- 
ness herembefore specified. 
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The lelaxation of old restrictions in connection with the 
business that the Imperial Bank can do, is due to the fact 
that it IS no longer now the banker of the Government, 
though it does act as the Agent of the Beserve Bank of 
India and as such indirectly looks after the business of the 
Government in connection with its financial operations in 
places where'" the Beserve Bank of India has not its own 
offices 

Howevei, as a certain amount of State business has to 
be done by the Imperial Bank, it has been restrained in a 
few particulars with a view to secure' the safety of State 
money, though not to the extent it origmally was It is thus 
free to lend money on debentures of compames with limited 
hability whether registered in India or elsewhere oi on 
goods which are hypothecated to it as security foi advance 
and not exclusively on goods or documents of title deposited 
r with It as was the case foimerly In connection with tran- 
sactions in discountmg of bills it is now entirely free and 
unfetteied to advance or lend money on bills of exchange 
and other negotiable securities, bank post-bills and Letters 
I of Ciedit to order or otherwise than to the bearer on demand, 
or to draw, buy or sell them anywhere in the world, mstead 
of bemg restricted as before in connection with these opera- 
tions to India and Ceylon It is further given the power in 
addition to that of selhng and realismg of immovable property 
which came into its possession in satisfaction or part satis- 
faction of its claims, to acquire and hold it and generally to 
deal with it if the bank has acquired it as security for any 
loan or advance The bank is further empowered to entei 
into contracts of mdemmty, suretyship or guarantee or speci- 
& securities or otherwise, which it did not possess before 
f^e Bank is further given the most important power of doing 
busmess m foreign exchange which it did not possess before 

Business Prohibited.— The Bank is not authorized to 
carry on any kmd of business other than those specified in 
Part I, Schedule I, and in particular the following according 
to Part n of Schedule I — 

(l)'It shall not make any loan or advance — 

(o) for a longer period than six mon ths ^ except as pro- 
vided in clause (c) and clause (n) of Part I or, 

(b) upon the security of stock or shares of the Bank, or 

(c) save m the case of the estates specified in clause (e) 
of Part I, upon mortgage or m any other manner 
upon the security of any immovable property, or the 
documents of tide rel^tmg thereto 

1 T^e Bank shall not (except upon a securily of the 
kind specified m sub-clauses (i) to (iv) of clause (a) of Part 
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I) , discount bills for any individual or partnership firm for an 
amount exceeding m the whole at any one famp such sum as 
may be prescribed or lend or advance m any way to any 
individu^ or partnership firm an amoimt exceeding m the 
whole at any one tune such sum as may be so prescribed. 

(3) The Bank shall not discount or buy, or advance and 
lend, or open cash credits on the security of any negotiate 
instniment of any individual or partners^p firm, payable in 
the town or at the place wh^e it is presented for discount, 
which does not carry on it the several responsibilities of at 
least two persons or firms unconnected with each other ih 
general partnership. 

(4) The Bank shall not discount or buy, or advan^ and 

lend, or open cash credits on the security of any negotiable 
security (not bemg a security m which a trustee may invest 
trust money under Section 20 of the Lidian Trusts Act, 1882) 
having at the date of the proposed transaction, a longer period 
to run than nine months if a bill drawn for the purpose of 
financing seasonal agricultural operations and six months in 
other cases, or if drawn after sight, drawn for a longer period 
than mne months if a bill drawn for the purpose of financ- 
ing seasonal agricultural operations and six months in other 
cases : 1 

Provided that nothing m this part shall b? deemed to 
prevent the bank from allowing any person who keeps an 
accoimt with the bank to overdraw such accoimt, without 
or with securely, to such extent as may be prescribed 

The Imperial Bank, as already mentioned, has now been 
freed of some of the former restrictions by the Act of 1935. 
It can now open branches and agencies at places m India or 
outside as it deems advantageous It can open cash credits 
for receipt of deposits and borrowing of money from outside 
India Advances can be made by the Bank against hypo- 
thecation of goods The restrictions have, however, not been 
totally lifted m view of the special position it still occupies as 
the sole agent of the Beserve Bank. 

BALANCE SHEETS 

The Balance Sheets of the linpenal Bank of India and 
the Reserve Bank of India respectively appeared as follows 
inunediately after the last nam^ bank began to function and 
the transfer of the Government Accounts was duly effected : — 
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IMPERIAL BANK 
STATISTICS 

The following is the Imperial Bank return foi tlie week ended 


April 5. 1935 — 


LiADiLncms 

Asssts 


Be 

1 

Bs 

Snbsonbed Capital 

11,26.00,000 

Govoinment Soouii- 


Capital Paid-up 

6,02,60,000 

ties 

42,02,49,000 

Reserve Fund 

6,36,00,000 

Othoi Autboiised 


Fixed Deposil^ Savings 


Socuiifcios foi the 


‘ Bank, Current and 


Aob 

9,28,000 

other Aooounts • 

74,82,28.000 

Loans 

8,66,64,000 

Loans against securities 


Cash Ciodits 

20,16,44,000 

per contia 

Ntl 

Bills Disoountod and 


Aooeptances for Consti- 


Puiolmbed 

3,64,77,000 

tuents 

Ntl 

Liabilities of Consti- 


Sundries 

67,71,000 

tuents foi Aecop 




inneos per contia 

N’t! 



Dead stook 

2,39,61,000 



Sundries 

. 67.13,000 



Bullion 

Ktl 



Balanoes with otliei 




Banks 

10,69,000 



Cash in hand and 




uith the Boseiwe 




Bank of India 

8,92,74,000 

Total Ra . . 

80,47.49,000 

Total Bs .. 

86.47,49,000 



» 



RESERVE BANK OF INDIA 


The following IS a statement of the affairs of the Issue and Banking 
Departments of ue Reserve Bank of India for the week ended April 5 , 

1935 — 

ISSUE DEPARTMENT 


Liabilitibs 

Assnrs 

Notes held in the 
Banking Depart- 
ment . 

Notes in Circulation . 

Ba 

19,05,29,000 

1,66,99,97,000 

A — Gold Com and 
Bullion — V 
' (a) Held in India 

(0} Held outside 
' India 

Steihng Seourities 

Bs 

41.66.19.000 

2,86,98,000 

48.02.96.000 

Total Notes issued 

1,86,06,26,000 

Total of A 

B, — Rupee Com 
Government of India 
Becunties 

Internal Bills of Ex- 
change and other 
commeioial Papei 

98.06.12.000 

49.94.96.000 

43.06.19.000 

Total Liabilities 

1,86,06,20,000 

Total Assets 

1,86.05.26,000 


1 - 




Ratio of Total of Assets to Liabilities 50 013 per cent. 









The Impend Bank of India 4tg 


BANKING DEPARTMENT 


LUBOilTtBS 

ASSBIB 


Ra 

1 

Bb. 

Capital Faid-up 

6.00.00,000 

Notes 

10,06,89.000 

Resetra Fund 

6,00.00,000 

Bnpee C<no 

3,30.000 

Deposits — 


SnbaidiaTy Com 

1,04,000 

(a) Government 

18.36,41,000 

Bills Discounted— 

/ 

(bj Banka 

7,82,07,000 

(a) Internal 

Nik 

(e) Others 


(6) Extomal 

Nik 

Bills Payable 

43,000 

{«} Government of 


Other Liabihbes 

1,86,000 

India— 




Treasury Bills 

Nik 



Balances held abroad* 

11,91,95,000 



Loans and advances to 




the Government 




Other Loans and Ad> 




vanoes Investments , . 

6.00,00,000 



Other Assets 

16,18,000 

618 . . 

36,20,76,000 

Ba .. 

36.20,76,000 





* Includes Cash anc 

1 Short Tenn Seconties 


Note — (z) For the present, the figure ^o\vn under Bank’s Deposits 
represents the balance deposited by the Imperial Bank of India 

(a) The increase in the Government balance as compared with that 
shown by the statements previously published by the Imperial Bank is 
due to the fact that the balance now mcludes a credit on account of 
sterhng assets of Government transferred to thd Ba nk i n g Department 

CURRENCY STATISTICS OF GOVERNMENT 


Immediately Prior to Transfer 

The followmg is the abstract of the accounts of the Currency Depart' 
ment'on 3i8t March, 1935 — 


Notes in Giroolatioa 

Beserve— Com and Bulhon India — 

Silver Coin 

Gold Bnlhon 

Silver Bulhon 

In England 

In His Majest/s Domimonii 

In transit between England, India and His Majesty’s 
Dominions . 

Ra 

1,86,10,26,276 

77,25,30,264 
i 41,66,19,103 
13,12,47,387 

U , 

Total Com and Bullion 

1,31,92,96.684 

Seountias (pnrahosa price)- 

Ih Indu of the nominal valna of Ra. §6,07,00,000 

In England of tiio nominal value of £13,716,000 

35.89,71,126 

18,27,66,467 

Total-Secunties 

1,86,10,28,276 

Tnternftl Bills of Exchange held on aaoount of Government 
under sec. 20 of the mdian Paper Currency Act, 1923 
Peroentage of metallio reserve to oiroulation 

^ 70.89 










( 
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The Gold Standaid Reserve 

The balance of the Gold Standard Reserve on the 2gth February, 
1935, amounted to ^^40,000.000 and was held in the following form — 







CHAPIER XIV 
BANK OF fiNGlAND 

a 

We have dealt with dur principal Indian banks, viz the 
Reserve Bank of India and the Impenal Bank of India. We 
shall now take up the case of the Bank of England which 
occupies a position more or less similar to that of our Reserve 
Bank. The Bank of England was established in the reign of 
Wdham HI, followmg a penod of revolution during which 
the credit the countiw had been entirely desboyed owing 
to< civil war, as well aslant of con^ence in monai^phs like 
King Charles the first and second, who had confiscated ionc 
their owp, purposes money lodged by the public in the Ex- 
chequer Wilham III, though a foreigner, did great service 
to the country of his adoption, by introducing many whole- 
some reforms m connection with currency which had fallen 
into a state of great deterioration, and by re-estabhshmg 
peace, tranqudhly, stable government, as w^ as confidence 
m the State and its mtegnty. During this monarch’s r^gn 
the Bank of England was estabhshed the grant of a Royal 
Charter from the King It is said that the idea was suggested 
by a Scotdbman named Patterson and taken up by Montagu, 
the Chancellor of the Exchequer During the early stages in 
its career, the bank enjoyed a virtual monopoly of note issue 
as a joint-stock bank, thereby hmdenhg the development of 
Other joint-stock banks m j^gland, because in those days, 
note issue was consideied to be the most important functum 
of a bank. Later on, this monopoly was restricted to a radius 
of sixty-four miles &om London, to which position it stands 
to-day. However, durmg the Great War, and the penod 
immediately followmg, a number of banks of issue dost their 
pnvilege of note issue through amalgamations with other 
non-issue banks, or some similar causes, with the resu]|; that 
to-day the Bank of England is the only bank of issue m the 
country The Bank Charter Act of 1844, with whiidi we have 
already dealt in Chapter VI, is the Act which regulates the 
issue of bank notes m England and is the pnndpal enactment 
which at present governs the working c£ this bank. 

Bank of England as a Cratral Bank. — ^The position of the 
Bank of En^and as a Central Bank is rather pecuhar As we 
have alrea^ seen, the mam idea governing the organization 
of a ceiitral bank is to provide a constitution for it that would 
he directed towards the furtherance of pubhc mterests, le 
tile mterests of the State and Industry m general The central 
banks m all civilized countries work m close rdationsbip to 
the State (m some Stktes th^ are conducted directly under' 
the guarantee of the Government) and manage the currency 
of the coxmtry, for which purpose they have to mampulate 
gold reserves and adopt various methods for protecting their 
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currency Their stability, in short, is the particular concern 
of the State to which they relate Generally, all the Central 
Banks of the world are shareholders’ banks, except in three 
most insigmficant centres hke Austraba, Latvia and Estonia, 
where central banks are State banks without capital. But, 
of course, the right of shareholdeis, as we know them in con- 
nection with ]omt-stock companies, are considerably restricted 
here, particularly in connection with the election of directors, 
receipt of dividends and the exercise of various other powers. 
One of the principal functions of a^cential bank happens to 
be, as we have seen, the mamtenartce and care of the cur- 
rency and the control of the money market m the pubhc 
interest 


A Shareholders* Bank. — The Bank of England was a 
shareholdeis’ bank and was thus owned by private indivi- 
duals, on the same footing as the Bank of France or the 
Reichsbank of Germany The shareholders were given votes 
on the footing of one vote for evei’y £500 of stock held by 
them In case of the Bank of EVance, this right of voting was 
restricted to 200 larger shareholders, v'hereas in case of the 
Reichsbank, very little woting powei is granted to the share- 
holders The directors of the Bank of England, who were 
known as Governors were elected by the shareholders though 
in actual practice, the nominees of the directors were automa- 
tically confirmed The Governor and Deputy Governor of the 
Bai^ of England were chosen from the directors on the footmg 
of their semority and held office for two years The manage- 
ment WM in the hands of permanent officers who were sub- 
ject to the supervision of committees such as “ Committee of 
^easury ”, “ Committee of Daily Waiting ”, ” Committee for 
Lw Suits ”, “ Committee of Management of Branch Banks ”, 
Committee for the Inspection of Cashier’s and Accountant’s 
Oflice , etc This practice was similar to that followed ^ 
me Banic of France Since February 1946 the Bank of 
i!<ngiana has been nationalised Details in this connection 
are given at the end of this chapter. 


The Ba^ of England is the banker of the Government, 
^ well as the nation, and as such, has accounts of almost all 
the prmcipal jomt-stock banks with it, where all surplus cash 

° happens to be 
dyosited Ihus the ” Central Gold Reserve ” of &e Bank of 

ll upon as the Gold Reserve of England It 
bankers’ bank as far as the London 
Though the Bank of England 
^ ® ^ c^tomers, it does not do so for 

The Bank of England has only ten 
W Branches in London, 

Spde wilf® in M^chesler Bnnungham, Liverpool, Bnstol, 
, ewcastle, Hull and Plymouth. The opening of a 
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current account with the bank is considerably restricted as 
far as private persons are concerned, because a Trumwnim 
balance of £500 is insisted upon. 

Bank Return (Balance-Sheet). — Under the Banking Act 
of 1844, the Bank of En^and has to pubh^ every week, end- 
ing We^esday, a statement in the form of a balance sheet, 
showmg the position of its departments, viz (1) the Issue 
Department, and (2) the R anWing Department, which under 
the Act, should be kept distmct and separate. The Issue 
Department restricts itself to the sole function of note issue 
and has to take care to see that the preseot himt of Ihe Mu- 
tuary issue of £260,000,000 is not exceeded. The balance 
sheet, piibhshed weeUy, as far as its issue department is con- 
cemM, exhibits exactly what the position oi the fiduciary 
issue happens to be We have given two balance i^eets here- 
under, issued under these regidations, one of ^em being for 
the week ending Wednesday, Nov^ber 21st, 1928, i e a week 
before the date on which the treasury and the Bank of 
En^and notes were merged into one issue, and the other 
balance sheet is for the date, 28th November 1928, as it 
appeared after the fusion of the Treasury note issue with the 
Bank of England notes, with a view to afford a comparison 
as to what changes took place m connexion with the issue 
department figures after the said fusion 

t 

BANK OF ENGLAND RETURN 


An account for tbe week ended on Wednesday, November 21, 192S 
ISSUE DEPARTMENT 


Notes leaned 

£ 

180,964,085 

Govemment Debt -- 

Othei Seouiities 

Gold Com & Bnllion 

d 

11,015,100 

8,734,900 

161,214,085 

£ , 

180,964,085 

£ 

180,964,085 





Dated November 22 vd, igeS 

BANKING 

(Sd) C P MAHON, 

Chief Cashier 

DEPARTMENT 

Propnebots’ Capital 
Beat 

Pnblio D^sita— (In- 
oluding Exchequer, 
Savings • Banha, 
Commieaionera of 
Nataonal Debt and 
DividendAooonnts) 
Other Depoaita 

Seven day and other 
Bills 

£ 

14,558,000 

3,204,147 

14,898,189 

09,472,105 

2,591 

Government Seenntiea 
Other Secuntiea 

Notes 

Gold and Silver Com 

£ 

48,340,327 

34,757,401 

48,161,710 

870,604 

1 

£ . 

■182,130,032 

£ 

132,130.032 






(Sd) C P MAHON. 

Dated November 22 nd, xgeS Chief Cashier 
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Fiom the foregoing balance sheet, it will be noticed Aat 
on the date in question, the total Notes issued amounted to 
£180,964,085, of which the portion of the Issue 

amounted to £19,750,000. The Bank Reserve stood at 
^549,032,214, and the propoition of cash to liabihties was 488 
cent Now let us see the startling changjs effected m the 
Bank Reliurn of the follomng week given below 


bank of ENGLAND RETURN 
An nccount for tlir wool, ended on Wedne^dny, November 28, 1928 

DEPART iMIvNT 


I 

Notes IsMiod — 

In ciroiilntion 

In Banking Dcpirt- 
monl 

£ 

367.001,115 

52,087,707 

! 

^ 1 

! Gold Com and Bnlhoii 
Goiornmf'ni Debt 

Of bpr Goi rniinent 
Spcnritin® 

Other Si'cnrifioH 

Silver Com 

£ 

150,088,916 

11.01.5,100 

233,668,550 

10.176.19.8 

.">,210,157 

£ 

, 119,088,911^ 

£ 

419,088,946 

Dated Nooemher sgthp igiS 

(Sd) C P MAHON. 

Chef Cosher 


BANKING I ILPAR fMEN f 


Froprietora’ Capital 
Best 

Fablio Deposits (Includ 
iDg Ezoboquor, Sav- 
logs Banka, Conitnis* 
aonora of National 
Debt and Dnidend 
Accounts} 

Other Deposits 
Bankers 
Other Accounts 
Seven Da; and other 
Bills 


£ 


£ 

M,85.T,000 

d,2ol,001 


31 ,402,051 


Govornnicut Sociintios 
Other Sociiritios 
Discount*' and 
AdinncPS 
Sociintio:! 

Notes 

Gold and Sihcr Com 


62,370,409 

37,185,203 

2,049 


138,826,313 


£ 


^ 52,180,327. 

I 

13,586,293 

20,214.855 

52,087,797 

757,041 

I • 


138,326,313 


Dated November gglh, 1^28 (Sd ) C P MAHON, 

, C/itef Cas/iiei 


ISSUE DEPARTMENT 

The Fiduciary Issue at Fusion and Before.— To deal wiffi 
these figures in proper order, let Us begin with Issue 
Depaitment, where it will be noticed from the balance sheet 
'of 28th November 1928, which we will take in hai^ first for 


Bank of England 425 

purpose of our explanation, that the notes actually issued and 
in circulation were £367,001,148, and the notes that were 
transferred from the Issue Department to the Banking De- 
partment and were still lying tibiere, as wdl be noticed from 
the figure on the n^t hand side of the Banking Department 
balance sheet, is £52,087,797, malcmg up m all a total of 
£419,088,945. As against that the Bs^ happens to have on 
the credit side a figure of £11,015,100 under the heading of 
Government Deposits ”, whidh is a debt due to the Bank of 
Ebgland by the British Governm^t, being an equivalent 
amount of money lent to the latter from tune to time by the 
Bank of England in virtue of tbie privilege of exclusive bank- 
ing granted to it The next fi^ire is that of “ Other Securi- 
ties ”, made up of £243,447,743 and Gold Coin and BuUion 
£150,088,945, plus Silver Com £5,240,157. All these show 
that the bank has mamtamed the limit of £260,000,000, which 
IS represented by fiduciary limit allotted to it At the date 
when the balance sheet of 21st November 1928 was issued, 
i.e. before tihe fusion the fiduciary limit was only £19,750,000 

BANKING DEPARTMENT (LIABILITIES) 

» 

The Bank Capital. — ^Now, if we direct our attention to 
the Bankmg Department, we find the first figure on the 
“ Liabihties Side ” tmder the headmg of Proprietors’ Capital 
of £14,553,000. is the amount of Capital Stock at 
present in the hands of the proprietors, or stock-holdm's, 
winch ha^ remamed undianged since 1833 The relation be- 
tween these figures of Proprietors’ Capital, to the bank’s 
habihty to the pubhc, is said to be high m England, which has 
result^ m the dividend bemg restricted to about ten to 
eleven per cent per annum 

Details regardmg the present Capital m foipa of “Gov- 
ernment Stock ” IS given at the end of this chapter imder the 

heading “ Nationalisation ” , 

« 

The Rest. — The next item of £3,254,001 under the head- 
mg of “Best” represents the Reserve fVmd of the Bank of 
E^land, plus its accumulated profits of the current year 
which are not yet divided This is a pecuhar method adopted 
by the Bank of England m this connection, because in case 
of all other jomt-stock banks, and jomt-stoch compames, the 
Reserve Fund created out of the profits would appear as a 
separate fund, whereas the accumulated profits of the cur- 
rent year not yet divided or appropriated, would come imder 
the heading of “ Unappropriat^ Profits ”, at the foot of the 
left hand or habihties side, of the balance sheet By a long-, 
established pi;actice, the Bank of England shows the! two 
figures amalgamated as m the above statement, but theie is 
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BANKING DEPARTMENT (ASSETS) 

Having finished the “ habihties side ” of the balance sheet, 
we may now proceed to the “ assets side ” where the &st item 
happens to be Government Securities of £52,180,227, and 
next item is other Securities of £33,801,148 The item of Gov- 
ernment Securities represents the amount mvested m British 
Government Stocks and Treasury Bills mduding (Deficiency 
Bills and Ways and Means Advances) are all lumped together 
according to an old-estabhshed practice, though there is no 
reason why the bank should not give the pubhc more detailed 
information, showjuig each type of Governm^t Security and 
the quantity m which it is held The other securities figure 
includes Discount and Advances as well as collateral securi- 
ties held by the bank against these loans It also mdudes 
bank’s own mvestment m securities. 

Notes< — ^The next item of £52,087,797 corresponds with 
the figure we have dealt with under file heading of “ Issue 
Department ” which has been shown under fins bdance sheet 
as Notes m “Banking Department”. These ®notes happen 
to be m the hands of the bank m the “ Banking Department ” 
for purposes of daily use and which are not yet put mto 
circidation m the hands of the public 

Gold and Silver Coin. — The last item is made up of Gold 
and Sfiver Com of £757,041, which is the till money of the 
bank, i e cash m actual coins for daily use. 

A balance sheet of the Bank of England as on 1st Decem- 
ber 1937, IS given below for facihty of comparison — 

BANK OF ENGLAND 

The following is the Bank of England Betum for the wed: ended 
December r, 1937 — 


ISSUE DEPARTMENT 


Notes Issued 

£ 

GoTeinment Debt 

1 

£ 

11,015,100 

In oiroulation 

485,676,440 

Other Govt, Seounties 

208,323,841 

In Banking Dept. 

60,730,186 

Other Seoontiea 

Silver Com 

Amonnt of Fiduciary 
issue 

Gold Coin and Bnillion 

648,882 

12,177 

220 , 000.000 

326,406.635 

Total 

s 

646,406,626 

Total 

546,468,626 
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BANKING DEPARTMENT 



£ 

1 Government Seounties 

£ 

PropnefcoTs' Capifcal 

14,653,000 


78,823,165 

Best 

3,297.698 

Other Seoanties 


Fablio Deposits 

11,984,958 

Discounts and Ad- 


Other Deposits 


vanoes 

10,522,202 

Bankers 

106,672,871 

Seounties 

20,707.077 

Other Aoeoiints 

36,665,503 

Notes 

60,730,186 



Gold and Silvei Com 

1,290;501 

Total " 

172,074,030 

Total 

172.074.030 






NATIONAMSATION 

The Bank of England has now been nationalised from 
14th February 1946, under the Bank of England Act of 1946. 
This Act was passed with a view to bring the capital stock 
of the Bank of England into pubbc owner^p and to bring 
the Bank under pubhc control It also makes provision with 
respect to the rdations between the Treasury, the Bank of 
En^^d and cother banks 

Capital. — ^Under this Act provision is made for the whole 
of the existmg capital stock of the Bank of England (referred 
to as “ Bank Stock ” m this Act) to be transferred to the - 
Treasuiy who shall issue an equivalent amount of stock 
created by the Treasury (to be termed as Government 
Stock ”) to the persons who are registered immediately before 
the appomted day m the books of the Bank as holders of emy 
Bank stock This Government stock is to bear mterest at the 
rate of three per cent per annum The eqmvalent amount of 
Government stods referred to above is to be computed in 
such a way that the sum payable annually by way of mterest 
on such stock should be equal to the average anmigl gross 
dividend declared during tiie 20 years precedmg 31st Mgrnb 
1945 upon the Bank stock held by such registered holder 
This Government stock is to be held m the same rights and 
on Ihe same trusts and subject to the same powers, privi- 
leges, provisions, charges, restramts and liabilities” as the 
Bank stock was held 

Interest and Redemption. — ^The Gove rnment stock may 
be redeemed at par by the Treasury on or after 5th April 
^66 on givmg at least three months’ notihe m the London 
Gazette The First Schedule to the Act provides further 
regardmg this Government stock The prmcipal and mterest 
^ the Government stock and^ expenses m connection with 
its isme or redemption are to be charged and issued out of 
the Co^ohdated Fund of the United Kingdom . The mterest 
IS payame half-yearly on 5th April and 5th October m each 
year and is to be paid out of 'he permanent annua l charge 
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for the National Debt No dividends are to be paid by the 
Bank The Bank has to pay instead into the Exchequer on 
5th April and 5th October a sum of £873,180 or any less or 
greater sum agreed upon between the Bank and the Trea- 
sury. Such amounts paid by the Bank wiU be allowed as 
deduction for income-tax purposes m ascertammg the profits 
and gams of the Bank for the year of assessment The Trea- 
sury may raise money for redemption of the Government 
sto^ m the manner laid down under the National Loans 
Act, 1939 

Management — Section 2 of the Act provides that the 
management of the Bank will be m the hands of the “ Court 
of Directors ” composed of Governor, Deputy Governor 
and 16 directors of the Bank to be appomted by His Majesty. 
The Governor and the Deputy Governor are to hold office 
for 5 years. The term of office of the directors is four years 
and four of the dbrectors shall retire each year. A person 
who h^ held office as Governor, Deputy Governor or Direc- 
tor, IS, however, ehgible for re-appomtment Every member 
of the Court of Directors is deemed to be automatically a 
member of the Bank even &ou^ he may not hold any Bank 
stock Not more than four' of ^e directors can be employed 
to give their exclusive services to the Bank 

Disqualification. — The following persons are disqualified 
from holding the office of Governor, Deputy Governor or 
Director • — ' 

(a) A Member of the Commons House of Parhament. 

(b) A Minister of the Crown, or a person employed in 
a Government Department whose r^imeration is 
payable out of moneys ^provided by Parhament. 

(c) An ahen withm the meaning of the British Nationa- 
lity and Status of Ahens Acts, 1914 and 1943. 

(d) A person subject to any disqualification imposed by 
the charter of the Bank 

Control by the Treasury. — The Treasury has been given 
the further right by Section 4 of the Act of giving directions 
from tune to time to the Bank which they think, after consult- 
mg the Governor of the Bank, are necessary in the public 
interest The Bank also has the right of requiring informa- 
tion from and can make recommendations to bankers and, 
with the authority of the Treasury, can issue directions to 
any banker to secure that effect. 

Other Banks Nationalised^ — ^in France, the Bank of 
France- and the four large deposit banks operatmg on a 
national scale have been nationalised from January 1946 
This was consequent upon the monetary chaos and confusion 
left by the World War n In Argentina and New Zealand, 
their lespective central banks have also been nationahsed. 



CHAPTER XV 

r 

INDUSTRIAL AND LAND MORTGAGE BANKS 

So far, we have dealt principally with commercial banks. 
It IS not out of place to take a hasty survey of two other 
special t3^es of banks, which play an important part in the 
world of finance, m a book of this character, viz. the Indus> 
trial and Land Mortgage Banks 

In modem tunes, tendency towards specialization is um- 
versal m all branches of human activity Same has been the 
case with bankmg There are many avenues of finance and 
banking where commercial banks find themselves unequal to 
meet '&e growmg demands for finance owmg to the fact 
that the basic prmciple m their case is “ short term credit ”. 
To take only two cases, viz the industrial and agricultural 
fi n a nce where, besides short term credits, long term loans are 
so essential for their natural development and progress. The 
commercial banks do help here to a limited extent, but it was 
soon noticed that for the adequate handling of Ihe essential 
wants of mdustrial and agricultural finance special types of 
banks, able to provide “ long term crests ” and “ long term 
loans” were absolutely necessary The State at the earher 
stages stepped m to a certam extent, but later, Co-operative 
Credit Societies m case of smaller mdusfries and small agri- 
cultural holdings, began to fill up the gap In case, however, 
of the requirements of large mdustries and large landhdders 
these agencies were found not to be adequate, with the result 
that mdustrial and mortgage banks gr ad ually came on the 
scene 

% 

Industrial Banks. — ^The primary object of mdustrial 
banks is to provide finance for large and small scale organized 
mdustries The extent to which this finanmg'l assistance 
be given depends upon the tj^e and nature of the organiza- 
tion The ideal mdustrial bank is one which provides finanna 
both for the “block” capital, as well as for the “floafang” 
capital The capital of these mdustrial banks may be raised 
either through the issue of shares or partly by shares and 
partly ihrough the issue of debentures The deposits received 
by these mstilutions are mostly long term deposits. The 
^ort term de:^osits here are utilised only for the purpose of ' 
len^g money for floating capital to industnal concerns The 
mode of ^ovidmg finance to new industnal concerns is ■ 
through the underwriting of shares of industrial compames 
or purch^e of their debentures Direct loan on proper secu- 
rities is also an additional method. 
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^ Industrial banks have made very great progress 
Germany. The following remarks of our Central Banking 
Inquiry Commission m this connection are ralher interest- 
ing-— - 

*' An industnal firm in Gennany has what is called a cunent account 
connection witii its banks, which is distinct from the cnirent account as 
used in relation to banks and their chents m England or in India In 
the ordinary cnxrent account connection, the customer is rametunes in 
debt to the bank and sometimes has a balance to his credit 'Many claims 
thus arise on both sides which are not settled individually but are settled 
penodically, usually every sue months The extent of the customer’s 
indebtedness, the maximum penod for which it may be outstandiog, and 
the secunty to be given, axe fixed by agreement ficom tune to tune after 
consideration of all the cucumstances of the case The current account 
advances are used by the average German firm not only for tiie purpose 
of providing its^ with workmg capital but also for supplymg block for 
e\teasioiis in an^cipation of recourse to the mvestment market ” 

" Industnes m Germany provide themselves with mitial capital in 
two ways Either the promoters mvite the public to subscime the 
capital and to help to bnng the company mio 'existmce , or the promoters 
themselves take over the entire capifm m the first instance with the 
intention of placing the shares among the public subsequently Although 
promotion of mdustnal companies by snbscnption was the general practice 
at an early penod of German mdustnal development, the second method 
is said to have completely supplanted the first in later years In con> 
nection with the second method of promotion, because the investing pub- 
lic either require a lead or feel a reluctance to decide on participation in 
an undertakmg before it is fully launched, banks m Germany have pla3red 
an important part in providing the greater part of the imtial capital, 
which IS subsequently placed among the mvestmg pubhc either by oJffer- 
ing them for public subscnption or by direct sale to customers or to 
banking firms m relation with the banks In order to reduce the nsk 
borne by a single bank, and to ensure the success of the issue, it is very 
common for several banks (or bankers) to jom together in what is 
called a ^onsaritum and pledge themselves to accept a certain portion 
of the issue It is important to notice that the mvestment of German 
banks m shares of mdustnal companies is not a long term mvestment and 
is resorted to merely as a safe and liquid mvestaent for peat of the 
bank's resources m first class secunties It is not mconceivable that 
'‘Circumstances may anse when on account of the issue provmg unsuccess- 
ful, the banks may be compelled to hold the secunties along indefimtdy 
But such a situation is regaraed as mvoluntary and mcidentm From the 
bank's pomt of view, its participation m the promotion of new mdustnal 
companies is considered useful for acquirmg business connections or extend- 
ing the bank's influence " 

" It will thus be seen that when mdustnal companies wish to procure 
new capital, whether from existmg shar^olders or by issue of new shares 
or debentures m the general capital market, the (Reiman company 
arranges the transaction with the bank with which it is m pennanent 
bankmg relations The ordinary bankmg busmess m which deposits 
from the general pubhc are employed is decidedly the most important 
business of German banks In addition, there is a department for mdus- 
frial and similar finance, with a limited share of the bank's oivn resources, 
for cartymg on financial transactions ansmg from tune to tune m the 
relations of the bank with the mdustnal and similar jomt stock compames 
These financial transactions require a certam amount of capital mvestment 
which IS m conseivative relation to the share Capital and reserves 
of the bank \Miile it remams more or less stable m the aggregate, its 
composition is changmg as quickly as market conditions wul aUow If 
the public IS not responsive to the ojfer of secunties resulting from such 
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industnal financing, it follows that the banks cannot continue their assis- 
tance to industnes until the public is again prepared to put up the 
new capital required " 

In India a number of industrial banks, or banks calling 
themselves by that designation, have been floated Some of 
these are trying to mutate the German mdustrial banks, but 
most of them are doing a sort of mixed b anking busmess. 
Unfortunatdy, as far as can be judged from the results, not 
much progress of the type which one would like to see m this 
countiy in this branch of banking has been done The Central 
Banking Commission recommends the establishment m each 
provmce of a Provmcial Industnal Corporation with branches 
withm the provmce and workmg capital 'mitially, or perma- 
nently, supplied by the Provmcial Government itself This 
recommendation was based by them on the assumption that 
the impending changes m Ihe constitution of In^ m con- 
templation at the time wdl obviate imdue mterference on the 
part of the Central Authority with the borrowing powers of 
the Provmcial Governments as may have taken place m the 
past The assistance should be given to such enterprises as 
will benefit the pubhc and add to the productive power of the 
provmce and provide employment for its people The prob- 
able advantage to the promoters of the mdustnes sh ould 
not at all be weighed m the balance m this connection They 
prefer that the Corporation should obtain its shme capital, 
as far as possible, from the pubhc , but that considering the 
present circumstances m India the Government should take 
such portion of the share capital of the Corporation as cannot 
be raised by pubhc subscription They do not approve of 
the suggestion that the Government should guarantee the 
share capital of the Corporation or the dividends on such 
^pital, as m their opmion the provision of share capital by 
Gtwernment would give greater confidence to the pubhc tbaTi 
rather of the above two measures They think that the share- 
holders of such a Coiporation should be prepared to go with- 
out dividend for a certain mitial period and they do not think 
it reasonable to ei^ect Grovernment to guarantee dividends 
on shares in regard to the Industrial Corporations they recom- 
mend On the contrary, m their opmion, it would be cheaper 
from the pomt of view of the Corporation that Government 
should boiTow and supply any deficiency m share capital, 
than aat the Corporation should r^e the whol^ of the share 
capital even with the Government guarantee of the dividend 

T^s share capital, accordmg to them, should be supple- 
mented by debenture capital not exceeding at the outset 
twee the amou^ of the share capital In their opimon there 
should be no dimculty m raismg this proportion of debenture 
capital It the investments of the Corporation are sound Heie 
they recommend that if found necessary the Government 
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^ould offer a guarantee of interest on these debentures. The 
guarantee here may be a limited guarantee, e.g. limited to the 
first issue of debenture or limited to a certain period of cur- 
rency of the debenture issue, lliese debentures need not be 
given the status of trustee securities Th^ state that the 
industrial corporation they have suggested may secure addi- 
tional resources by long term deposits from the public, but an 
immediate beginning -with deposits for less than two years 
-undesirable, as it was their mtmition that the proposed Cor- 
poration should specialize m the pro-vision of long term 
capital to mdustnes which should continue to obtain their 
workmg capital from existmg institutions. They furthm: sug- 
gest that when long term deposits are taken, the money thus 
acquired should not be lent out for longer periods than the 
currency of the deposits. In order to s^eguard the mterest 
of'the Government they suggest that the Government ^ould 
be represented on the Board of Directors of this Corporation 
by a representative or nominee, thou^ they do not approve 
of such a nommee havmg the power of vote m the d^bera- 
tions of tibe Board, but the representative may if he does not 
agree with the majority of the Board of Directors, refer the 
matter to the Government on important questions such as 
the mcrease or reduction of capital, granting of loans m any 
particular cases and appomtment of chief officials of the 
Corporation 

Besides recommendmg mdustrial corporations for eadh 
provmce Ike Central Banlong Commission has furffier hmted 
. on the formation of an All-India Corporation to secure proper 
“Liaison” m the matter of finance and a direct connechon 
with the large spading departments of the Central Govern- 
ment This IS because the Commission thinks that it would 
be necessary for the expansion of mdustnes to have co- 
relation for the said mdustnes -with railway rates, customs, 
stores, produce and other pohcies of the Central Government. 

Agricultural Credit and Mortgage Banks. — Considering 
that the proportion of the population of India living on agri- 
culture IS very large (it was 61% in the year 1891, rose to 
66 m 1901 and 73% m 1921, and it is said that this percentage 
has gone much hi^er smce that date) the importance of 
providing ample finance for our rural population depend^t 
on agriculture and land is enormous The farmer or Ike agri- 
culturist requires both short term and long term finance and 
the secunty^ for such long term credit which he can offer is 
the land itself. This is exactly Ike lype of security which a 
commercial bank mostly considers unsmtable because of the 
difficulty of being able to sell it -wilk a view to realize the loan 
m case of default The other reason is that legislation in 
India imposes at present various restrictions on ^e nght of 

28 
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transfers of agricultural lahd The agriculturist in India may 
be a cultivating proprietor, i c the landlord who has a free- 
hold mterest in ^e land, or he may be one who works at or 
cultivates other peoples’ land under tenures and sub-tenan- 
cies recognized by customs or law or both These pecidiar 
conditions of the agricultural mdustry make the apphcation 
of the usual bank finance even more difficult m this country 
than in others It is thus timt even in advanced countries 
like England, America, etc. it was found that ordmary credit 
machmery m case of the agricultural' industry has to be 
treated as a special question requiring special organization 
and even special legislation 


Generally speaking, the agriculturist wants credit on 
^ort terms to meet current outgomgs and to facihtate pro- 
duction such as buymg of cattle, agricultural iTn plpmftntigj 
manure, seeds, expenses of transportation, improvements of 
land, etc as well as long term credit m form of fixed hapitd 
to be mvested permanently m the purchase of acquisi- 
hon of costly equipments, consohdation and improvement of 
holto^ and repayment of past debts Over and above these, 
cremt facilities both short term and long term are necessi- 
^ed for the purpose of marketmg and movement of produce 
The short tem loan is purely seasonal in character, whereas 
what are called Intermediate Credit, may be for a period of 
mom ^e to three years The long term credits are required 
for redeemmg prior debts and improvement of lands The 
penod for whwh these credits are required would entirdy 
de^nd upon the capacity of the borrower to repay samo by ' 
mstatoenfe In European countnes, viz m Finland, 30 years 
»e aUowed for repaymg such loans, 33 years m Chile, 36^ m 
New Zeafend, 42 m Australia, 50 in Italy and Japan, 54i m 
Austria, 51 m Switeerland, 60 m Denmark, 63 m Hungary, 

^ agriculturist inlndia 

obtains fee fin^ce from money-lenders, mdigenous bankers, 
^perahve orga^ahon^ Goverament m certain cases, com- 
mCTaal banksmcludmg the Imperial Bank of India, exchange 
b^, loan offices m B^al, Nidhis and Chitfunds m Ma^ 

mdigenous bmikmg and the 

c ^ chapti the 

Banking Commission, the efforts of 
mdigenous bankers deserve encouragement and help 

aeriStuSj Somehes are largdy helping the 
agricultunst in coxmection with his finar>^o narfacularlv m 

SSn^ S ^ socieh^ worked on the basis of mutud 

Central Banicinff habihty ^e, according to the 

g Commission now generally employed as 
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agencies for granting short and intermediate credit to agri^ 
cultunsts The forms of credit it diseases 'with are either on 
personal guarantee or on surety In addition, mortgage 
swmity is also taken and in case of certain districts of 
Madras Presidency loans are granted on immovable property. 

Land Mortgage Banks. — In the opmion of the Central 
Ba nk i ng Commission, the type of land mortgage hank best 
suited for India, as far as r^ef to small agriculturists 
o'wners of small holdings are concerned, are tha co-operative 
type ‘ This is because unfortunately m this country agricul- 
ture will remam m their opmion for a long tim e to come on 
individual effort or that of the famibr. 

With regard to agncultunsts who ai'e outside the co- 
operative movement and who require substantial loans as 
landlords, the Central Banking Commission has recom- 
mended that commercial land mortgage h anlrs or those on 
jomt-stock basis, or on the moddl of Rng hsh Land Mortgage 
Corporation should be established This last named Corpo- 
ration IS dealt with later m this chapter. As to land mortgage 
banks on jomt-stock basis we make r^erence a httle kter 
with regard to an attempt which is bemg made at present m 
Madras where a jomt-stock agricultural bank was mcorpo- 
rated m 1937 The workmg fund of such institutions accord- 
ing to the Central Banking Commission should be derived 
both from shares and debentures 

, It will not be out of place to state here that many 
advanced coimtries of the world have |danted very carefully 
formulated organizations m connection with land mortgage 
finance Germany has taken a lead m this connection and 
particularly its landschaften, both new and old, has been used 
as a model for credit developments in olher countries. These 
landschaften organizations of Germany were virtually spew- 
ing credit land banks for long term loans on more or less 
co-operative basis The Government exercises a sort of super- 
vision and though,, these banks raise money by borrowmg on 
debentures, they do not have share capitd They are more 
or less confined withm certam locahties m their operations 
and the loans are repayable by amortisation payments m 
about 53 years Modem Germany has extended these insti- 
tutions by fdacmg public funds’ for the purposes of long term 
loans at &eir disposal 

The other country which has taken the lead in this direc- 
tion IS France where various similar land banlong institu- 
tions have been started and developed The Credit Foncier 
of France acts as the Apex bank for the mortgage banks' of 
France under the patronage and help of the Government of 
that coun^. It is given special privilege such as reduction 
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of payment in Stamp Duty on deeds, on registration, tiansfer 
debentures, etc and the debentuics issued by it aic recog- 
nized by the State. Loans both long term and for short 
duration on the mortgage of lands arc given here Later, 
pnvate mdividuals have also been allowed loans for the im- 
provement of that purpose to a certain extent 

On the same piinciplc, countiies like the Umted States 
of America, Union of South Afiica, etc. have oigamzcd their 
system of rural finance 

Govcmmcnl Assistance. — Tiie Indian Government has 
under its woiking of the Agnculturists and Land Impiove- 
ment Loans Acts gone to a certain extent to help the agricul- 
turist with loans In the opinion of Central Banking Com- 
mission this assistance is more or less insignificant compared 
to the wants of the countiy. The drawbacks complained of 
with regard to Government assistance m this connection aie 
( 1 ) delay in the disposal of the loan api^lications, ( 2 ) insulfi- 
ciency of loans, (3) strictness in realization, and (4) unfair- 
ness in realization of joint bonds 

It IS also stated that the facilities available arc not suffi- 
ciently known by the public The Central Banking Commis- 
sion agrees with the Piovincial Banking Comimltees that 
loans should be confined to times of emeigency and stiess, 
because in their opinion it is out of question for the Govern- 
ment to provide the whole of the loan requirements of 
agriculturists 

LAND MORTGAGE BANKS IN INDIA 

The idea of having a number of proper and large land 
mortgage banks on the footing of similar institutions in 
advanced countries is of late developing mto shape Tlie 
original idea of solving the problem of rural indebtedness 
was discussed years ago by promment pubhc men of the time 
such ^ late Sir Dinsha Watcha, late Justice R G Ranade 
Wilham Weddeibuim Later on, late Sir 
LaUubhai Samaldas actively took up this question earnestly 
as far as Bombay Presidency was concerned At the early 
stages it appears that attempts were made in the form of 
meeting the wants of the agriculturists through the workmg 
of Co-operative Credit Societies under the Co-operative 
Societies Act of 1904 In the year 1911 late Sir Lallubhai 
Sammdas with late Sir Vithaldas Thackersey started the 
Bombay Prowncial Co-operative Bank with Government 
nelp, inasmuch as the interest on debentures up to three 
^es the diMe capital of the Banlt and the maximum of 
Jventy lacs of nipe^ was guaranteed by the Government of 
Bombay Simdar efforts were made in Madras through Co- 
operative Credit Societies to finance the agriculturist as well 
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as in Punjab and other centres. However, the assistance to 
the agricultunst of finance was mostly confined here to his 
current agricultural needs as as the assistance in con- 
nection with redemption cf their debts in selected cases. 
However, what the agricultunst m this coimtry largdy 
required and does require at preseit are regular land mort- 
gage banks which can provide them with long term finance 
for improvement of their lands, purchase of costly maduneiy 
and si^ar purposes for which loans may be arranged to be 
repaid convemently by them in easy instalments spread over 
a number of years, tlnough the help of the increased income 
obtained by &em from these lands In addition, long term 
loans are also required by the agncultunst for redemption 
of olil debts m one form or other due to the fact that our 
agriculturists are heavily mdebted to the Sahukar and other 
graspmg money-lenders through whose clutches it is very 
difiSksult for them to extricate themselves without active 
assistance by this type of institutions and without active .co- 
operation of the State. However, here it ^ould not be lost 
sight of that the real object of a land mortgage bank is “ to 
lend money m order to finance improvements and not to 
bquidate previous debts ” as rightly pomted out m the Bui- 
letm No. 2, page 56 of the Reserve Ba^ of India, Agricultural 
Credit Department This function according to iMt autho- 
rity should only be undertaken, where necessary, to make 
possible the former function, viz. agricultural improve- 
ments” Many co-operative credit banks have been “com- 
pelled to realize their securities and have become encumbered 
with unsaleable lands” through neglect of this important 
prmciple. Thus m case of agriculture indebtedness the land 
mortgage banks formed imder independent au^ices cannot 
venture much further but here hes the primary duly of the 
State which should either directly or mdirectly assist the 
agriculturist m the redemption of his debts 

Considenng the fact that the prmcipal industry of this 
large country is agriculture, on which not only &e pros- 
perity of the State but also that of the large agricultural 
pop^tion depends, any material assistance whidi the State 
can give m direction vnll ultimately be repaid throu^ 
the mcreased return to the State m revenue The prospariiy 
of the agricultural population would also reflect most favour- 
ably on the Indian mdustri^ also throu^ the improved 
purchasmg power of this large population The State can 
also utilize its mcreasmg' revalue more hberally towards 
nation-buddmg activities to the general benefit a£ Hence 
the problem of land mortgage banks and State assistance 
through them is of peculiar importance both to the student 
of baling and those interested m this country’s pro^enty 
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during the 10 ycais, viz 1921-31 by 30 millions, ic fiom 285 
milbons to 315 millions 

On the top of this economic drawback, accoiding to this 
bulletin, there are social and religious aspects of the life of 
the farmer which influence liis economic well-being The 
most obstructive of all these is of course the caste system, 
which according to the report biecds a supcrioiity complex 
in the higher caste and infeiiority complex in the lower, both 
of which factors arc dehimental to cflicicnt f aiming Gene- 
rally the field of Biahmin cultivatoi is not so productive 
as dial of the Kunbi 


To add to that, we have the low caste and the aborigines, 
whose Ignorance of proper method of cultivation and slovenli- 
ness, as well as addiction to dunks and drug<:, hamper them 
considerably in their agricultural production 

The bulletin of Reseivc Bank of 1911 on Co-operative 
Movement in India iccords that there weie in India at the 
end of 1939-40 1,18.744 agricultuial societies of which 1,01,401 
or 85 per cent were credit societies The total members of 
these agricultural societies weic 41 laklis and their aggregate 
working capital Rs 30 5 ciorcs. Of this spare capital amounted 
to Rs 4 08 crores and the reserve and other funds amounted 
to Rs 827 crores The deposits of members weie Rs 124 
crores and those of non-membcis Rs 1 19 croies Loans from 
provmcial and central banks amounted to Rs 15 55 crores 
With all this, according to the bulletin, at the end of 1939-40 
these societies had outstandmg loans of Rs 23 14 crores, 1 e. 
nearl 5 ^ one-half, viz. 10 71 ciores wcie overdue These figures 
do not mclude mterest due \v luch appear to be considerable in 
amount This is said to be due partly to debt legislation 
and paitly to the indifferent observance of co-operative 
pnnciples m the precedmg years of compaiatiye piospenty 

The Village Co-operative Banlc — In view of these two 
factors, the bulletins stress the pomt that the village co- 
^erate bank is of the greatest importance as distmguished 
mom the co-operative credit society as operatmg at piesent 
However, the r^ort pomts out that this village co-operative 
bank in order to fulfil its purpose must be made to work on 
much broader basis, rather than serve merely as an agency 
for the supply of cheap credit The co-operative societies, 
^cordmg to this authority, must become village banks in 
toe wide s^e m which Sir Frederick Nicholson’s report of 

1895 ^ed toe term In toe language of the Bulletin, No 2, 
page 29 - 


five "o* ““st be modified in 

bank must take up the ^^hble of the viUage life 
V. ** should aim at including every one in the viUage , 
13) mere must be a greater adherence to essential co-operative pnnciples , 
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(4) there ibust be constant dealings and conimuons toudh with the mem- 
bers , and (5) concentration on a few sdected areas should be 
at rather than wide multipbcity and difinsion " 

la coimection with the first it is emphasised that the 
village hank must not be merely a source of obtaining credit, 
but must also help m the busmess of marketing of crops and 
purchasing o£ necessities and take an active part m agricul- 
tural and industrial devdopment besides mfiuencmg the 
improvement of social and rdLgious customs In, ^diort it 
should also help the development of co-operative life as a 
whole. Secondly it pomts out that it should also embrace 
almost everyone who makes up a factor m the village eco- 
nomy, such as the grower of food, the blacksmith, the car-, 
penter, the weaver, Ihe curmr of hides and skins, Ihe scaven- 
ger, etc.”. The adherence to co-operative prmciple as required 
as a third prmciple can be achieved, according to this buUetm 
through the encouragement of thnft and prudence Thus 
these banks would be able to find their capital throu^ the 
collectidn of the idle hoards and the savings of the vifiagers 
themsdves before the central banks are approached for 
loans Hus is unfortunately not done at present as it ^ould 
be in most places An attempt should also be made to control 
the expenditure for whidi credit and money is advanced by 
the village bank acting on the same prmm^e as a commerci^ 
bank Hie other principle enimciated is ^at m the manage- 
ment also, as far as possible, the members of the co-operative 
village bank should be given as large a share as possible with 
a view to mculcate and impress on them the education and 
training m co-operation 

With regard to inadequate return of the fanner from his 
crop it is suggested that this village bank should hdp the 
farmer m purchasmg better manure, better seed, better 
implements and better cattle The co-operative bank should 
help to improve the breed of drou^t cattle for its own co- 
operative societies by keeping its own stud bulls of recognized 
stram The insurance of catde may also be taken up as a side 
issue. Hie villagers should also be hdlped for better feeding 
and better veterinary services of their cattle It is also sdg- 
gested that ]omt cultivation through pooling together of their 
lands by several members as a big farm may also be en- 
couraged by these banks by assistmg them with finance on 
their domg so and thus making use of costly machmeiy as well 
as the growing^ of eiqiensive crops on a large scale possible. 
This eiqperiment shoidd of course be tried at such locations 
where facihties and possibihties as at present are the greatest 
and the necessary material is available Of course irrigation 
is another problem which the State should boldly tackle, but 
, where thus facihty is not available, the village bank can help 
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the construction or repair of village tanks, as well as help its 
members to sink wells, etc Where irrigation facilities exist the 
groivmg of garden crops and fruit trees can be encouraged 
by su(^ bai^ In case of marketing also m society winch 
may be formed to deal with the crop on a ]omt basis may 
also be efficiently helped by the village co-operative bank. 

In short the summary as given of the general Imes of 
the workmg of the co-operative village bank is as follows : — 

(a) The objects of the bank should be coinprdiensive and should 
be clearly defined m the bye-laws 

(b) Management of the bank, account keeping, etc , should be done 
on the spot by local people locally trained No group secretary should 
be appomted for keepmg primary accounts 

(c) Local deposits must be encouraged To meet withdrawal of 
dq>osits cash credits might be arranged with the bankmg umon but 
care must be taken to see that defaults by members are not habitually 
tolerated with the result that the bankmg umon gradually pays out au 
deposits and becomes the sole source of hnance 

(d) The busmess of the bank must be earned out m a systematic 
way with due publicity 

(a) Particular care must be taken in the first two or three years 
to see that the society works on proper lines and that back-slidmg is 
avoided Members must receive a uorough trainmg m practical work 

if) Rules should be properly observed Respect for rules ^ould 
be created At the same time they should not be made a fetish Pro- 
perly considered modifications of rules on unessential matters to improve 
the workmg should be freely permitted Such amendments need not require 
departmental sanction nith consequent delay and dampmg of the enthu- 
siasm of the workers 

(g) If deposits are taken reserves should be built up and invested 
outside the busmess of the bank 

(A) Property statements of members should be carefully prepared 
and kept up to date Transfer of land without knowledge and permission 
of the society should be stbpped or controlled or even penahsed 

(i) The bank should have its own building at the earliest oppor- 
tumty This should be the centre of all social activities Till a bank 
possesses its own buildmg, the viUage school might be used for the 
purpose The keepmg of tihe books of the bank with the president or 
secretary should not be permitted 

(?) The bank must never lose touch with the member He must 
come to the bank for somethmg or other throughout ■&e year Absence 
of such touch leads to mdifference, default and disloyalty The bank 
should never be allowed to degenerate mto a mere loan office 

(ft) There ^ould be a taluka conference every year held under'the 
auspices of the umon There the work of all societies and the umon 
should be reviewed and a general programme of work for the societies 
and umon laid down This should be combmed with the annual meetmg 
of the union Questions rdatmg to social and economic problems can be 
disCTssed mfonnally at such conferences Set speeches diould be avoided 
and the village people should be encouraged to take a part in the dis- 
cussion ^ 

(^ In the begmmng all the ehgible men from the village may not 
join the bank as members but they must be encouraged, if they care to 
take advantage of the bank to join in other activities apart from credit 
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wherem the bask does not undertake a bability. in the same way as 
the bank takes deposits from non-membeis It must have a place for 
everybody m the iwage accordmg to his needs and capacity Bich and 
poor alike must get service from it 

(Ml) Members should be encouraged to conduct their busmess through 
the bank, gettmg their requirements and sdlmg their produce Sue 
proceeds must be deposited with the bank and paid out only as required 

will result m controlled expenditure and avoidance of waste 

(n) The bank must stand for certain ideals and have a certam amount 
of pre^ge associated wi& it It must stimulate essential quahties hke 
tram, honesly, mutual trust, self-help and thrift 

liquidation of Old Debts^The statutory report issued 
by the Reserve. Bank in the year 1937 reiterates Aat though 
a land mortgage bank is meant to give long term caredits, 
what it should guard agamst is tiie advancan^t of funds for 
the hqmdaticm of old debts. In support of this they assert 
in Para 27 of the report that • — 

*' Our mvestigations mto the workmg of the land mortgage banks 
m India reveal that in the hquidation of old d^ts to which they are 
at present devotmg their almost exclusive attention they ace mnnmg 
the nsk of fedlmg mto the same error which was committed by co-(^erative 
credit societies in the past and which is to a large extent responsible 
for the present plight of the movement, and that there is a danger of lie 
land mortgage banks findmg themselves ultunatdy m the same position 
as some of the co-operative banks with their assete frozen A cultivator 
who IS habitually runnmg into debt cannot be saved merely by the 
grant of longer instalments with lower rates of mterest He must be 
framed and msciplmed m the use of money and if he is living on a deficit 
economy attempts must be made to mcrease his margm of profit The 
old co-operative ideal was to make a man undergo a penod of probation 
m a co-operative society and to, liquidate his old debt i^y after nis fitness 
for this purpose had been tested The present system m vogue m many 
piarw» of tafang up debtors without any previous knowledge and looking 
only to the security offered by them can hardly be said to have any 
real co-operative element m it The security of land, ai has been demon- 
strated more than once, proves more an embarrassment than an asset when 
It has to be reahzed on a large-scale so that even a land mortgage bank 
must look more to the paymg capacity of the debtor than to the mere 
value of his assets We consider it highly desirable that arrangements 
^ould be for lie person whose debt is to be paid by the land 

t nnr t- rogft bank to scrve a penod of probation uith a good primary credit 
society and that even after the land mortgage bank has advanced him 
a loan he should continue to be a member of a multiple purpose society 
so that the regular repayment of his mstalmeuts may be ensured by proper 
supervision of his activities " 

Co-ordination of Credit Societies and Mortgage Banks 

" Such an arrangement will also help the primary societies, ‘whidi 
in the past have sometimes felt the necessity of bqmdatmg and paymg 
» off previous debts of members before any dealmgs could be started with 
■ fhfty n , with the result that the volume of credit required Iw these societies 
has been greatly increased After a debtor has served his penod of 
probation with a village society, if it is found this his existmg burden 
of mdebMu«« is obviously beyond his capacity to bear and such as 
to disqusdify him for help from a land mortgage bank. Government ought 
appomt conciliation boards .which would reduce the capital and mterest 
to a level at which he will be digible for a loan from the mortgage b^ 
If this IS done, the credit requirements of tihe primary soaety would-be 
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very matenally reduced and could be mostly confined to advances for 
meetmg the current expenses of cultivation A member ivho did not 
^ow me co-operabvc desire to improxe bis position and who cotdd 
not therefore be assisted by a land mortgage bank could be ejected from 
-the society In this May the society would not be burdened with the 
hability for the indebtedness of bad members (Para 28 ) 


Improvement of Land 

" Though as we have already said tlie pxc-occupation of land mort- 
gage banks with tlie liquidation of old debts was inevitable in the beginning 
and ivas probably a necessary step to clear tlie ground before any work 
of a cons^ctivc nature could be imdcrtaken we deprecate too exclusive 
concentration on that object to the neglect of the far more important 
work of supplying finance for the impro\'emcnt of land which would be 
productive of permanent benefit to the agricultunst Alter aU, the main 
purpose of a long term loan raised on the secunty of land should be the 
improvement of me land itself It is true that the demand for this kind 
of loan is small at present Even the provision whidh Go\'emment has 
made for the grant of loans for this purpose has not been availed of to 
any great extent The decreasmg returns from agnculturo owung to the 
slump and the mcreasmg fragmentation of holdings have given a further 
set-back to any desire for effectmg improvements which cost money 
There can be no doubt, however, tliat there is need for impro\’ement in 
many directions For works of permanent improvement such as the 
erection of bunds, the mstallation of power units, levelling, fen cing , etc , 
on a large-scale, the digging of wrells, reclamations, etc , the expenses of 
which can only be met out of the return from the mcreased production 
over a senes of years, long term loans are necessary and land mortgage 
bante will be failing m their true purpose if they do not undertake this 
kmd of finance If people w’lU not come to the banks of tlieir oivn 
accord for such assistance it will be necessary for tlie banks to cany 
on propaganda for the purpose They should make knowm the special 
facilities which they would be in a position to give for works of improxe- 
the amounts which can be advanced and the instalments with 
can be repaid Special efforts might be made m selected areas 
and help mmht, in the beginning, be confined to people approved and 
^^®®®®nded by co-operative societies As the lack of compactness of 
me holdmgs often makes land improvement works unprofitable or impossi- 
ble, land mortgage banks should also directly or mdirectly encourage 
schemra for the consolidation of holdings There are no doubt other 
difficmties m the grant of loans for improvements It is for msfawri* not 
*"^1^ whether such loans on the mortgage of ancestral land 

couia be bmdmg on the co-parceners of a Hmdu jomt family includmg 
mmors, but this difficulty could be got over by legislation There are 
omn miifor legal hindrances of tlus nature to ' the workmg of land 
mortage banks and w’herever they are bemg established special legislation 

°° Madras Land Mortgage Banks Act seems essential 

If tney are to function properly (Para 29 ) " 

Co-ordination with Agncultural Department 

need for the greatest caution m making advances for land 
“ obvioiB One important reason ^r the rductance of 
™ ^.1? ^ improvement finance is then 

^ use of Sen lo“ns, 

^ co-operation of the Agncultural Department of . 

^erqment could be of considerable assistance The Agncul^dDepart- 
OT ^ mprovement of a^culture andrt is 

at under the Land Improvement Loans Act are 

selated Govanment in most of the provinces In areas 

Government advancmg land improvement loans 

Government might discontinue grantmg taceavt loans, and where the 
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Agncultuial Department approved of a land improvement loan bemg 
given to any landowner it might forward the case to the land mortgage 
bank The local ofiScers of the Agncidtnral Department could then hdp 
the b anks m (0) propaganda and education of the cultivators m the 
facilities o&red for the financing of land improvement, (h) assistance to 
cultivatois m the preparation of suitable schemes for financmg, and 
(c) exammation of ^e technical aspects of schemes submitted and mspec- 
tion of subsequent progress after they had been put mto effect B^ie 
the volume of applications mcieases it will be necessary for the bank to 
maintam its own technical department but m the beginnmg such help 
should be rendered by the Agricultural Department Mr Jeimins, Direc- 
tor of Agnculture in the Bombay Presidency, to whom we are mddbted 
for some of the views expressed above, considers that the finaTimitg of 
such land improvement schemes by iiie land mortgage banks would 
matenally facilitate and implement roe work of the Agncnltnral Depart- 
ment m the mtroduction and extension of agricultural improvements, 
many of which involve expenditure, which under existmg circ umstanc es 
IS difficult to obtam (Para 30 ) “ 

Co-ordinatiou mth the Reserve Bank. — As to co-ordina- 
tion with the Reserve Bank it is pointed out that the Reserve 
Bank being a bankers’ bank, its mam function is to regulate 
the issue of bank notes and keeping of reserves with a view 
to'securing monetary stabihiy m British India and generally 
to operate the currency and credit system of the country to 
its advantage It is also pomted out that the nature of the 
deposits hdd by the Reserve Bank from the scheduled banks 
IS such that considering the ongui of its resources the Reserve 
Bank has to assist the banks in emergency and not in their 
ordmary financing agency, because otherwise the funds which 
the sdbeduled banks are forced to keep with the Reserve Bank 
to be available m times of emergency would be so locked up 
as to defeat the objects of emergency help owing to their 
lack of hqmdity. It is pomted out that this is &e reason 
why the Reserve Bank keeps such a large portion of its funds 
m hard cash and mvests Ihe remamder m readily realizable 
Government securities and treasury bills Thus it is argued 
that it IS obviously impossible ther^ore for the Reserve Bank 
to lend to agriculturists direct or to advance large sums to 
co-operative banks or mdigenous bankmrs for bemg lent out 
to cultivators as a matter of course Nor can the Reserve 
Bank take the place of the Government The hi^ expecta- 
tions which appear to have been entertamed m some quartos 
regarding the part the Reserve Bank could take m agricul- 
tural finance seem to a large degree due to the impression 
that smce it was assuming some of the functions of the Gov- 
ernment it could play the same or even a larger part m the 
matter of agriculture credit. It must be clearly imderstood 
that what can be done by a Govammeit with its own revalues 
is not open to the Reserve Bank m view of the limitations 
inherent m its constitution. 

However, the r^ort states that it is prepared to help the 
co-operative bank on the terms on which it is authorised to 
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do so by sub-sections (2b), (4a) and (4d) of Section 17 of , 
the Act Their imphcations aie as follows : — 

(a) Loans or .kIvaiicc^ aqainst Government paper for ninety days 
to provincial co-oporalive banks and central land mortgage banks declared 
to be provincial co'opcrativc banks and through them to co-operative 
central banks and primary land mortgage bank« [Sec 17(4) (a) j 

(h) Similar loans and advances to provincial co-operative banks and 
central land mortgage banks declared to be provincial co-operative banks 
and through them to ro-operative central banks and primary land mort- 
gage banks against approved dcbentnn.s or recognized land mortgage 
banks, vihich are declared liustee securities and uhich are rcadilj 
marketable 

(f) Advances to pnninciil co-operative banks for ninety days against 
piomissorvr notes of central co-operative banks and drann for financing 
seasonal ngncultiiral operations rt7(|)(c)}, or rediscount of such 
promissorj notes maturing within nine months [Sec 17(2) (b)] 

(d) Loans and adv, antes not evcieding ninctv days to provincial 
co-operative banks against promis>or> notes of approved co-operative 
marketing or warehousing societies imlorsed bv' provincial co-operative 
banks and drawn for the marketing of crops [Sec I7(i)(c)] . or redis- 
count of such promissorv' notes maturing within nine months [Sec 
17(2) (b)] , or loans and aelvances on the promissorj' notes of provincial 
co-operative banks supported bj warehouse receipts or pledge of goods 
against which a cash credit or overdraft has been granted by the pro- 
vincial co-operative bank to marketing or warehousing societies [Sec 

17(4) (d)l 

The Reset ve Bank thus according to this report will be 
prepared to deal tvith piovuicial co-operative bank on the 
above lines but must retain the discretion to judge for itself 
the advisability and expediency of granting accommodation 
according to the circumstances of Uie time and cannot make 
large peimanent pi onuses in advance It jvill also have to 
msist on Provincial banlcs which are approved for iinanci^ 
assistance maiiitaimng financial statements in certain forms 
and submitting them periodically. It must also have the 
right to mspect such baiilcs The report furtlier proceeds to 
state that any accomindation granted will be on tlie credit 
of the piovmcial co-operative hank and it will be necessary 
for such provincial banks to maintam jvith us some minimum 
balance which will have to be prescribed by us from tune to 
time to ensuie that they are mamtaining sufficient fluid 
resouices Above all it must be clearly understood that all 
that the Reserve Bank can do is to help the piovmcial co- 
operative bank to tide over a temporal y shortage of funds 
and as the funds advances must be repaid withm the time- 
hnut allowed by the Act the co-operative banks cannot make 
use of them for the purpose of continuing finance .These 
conditions may seen stringent hut as we have aheady pointed 
out tile Reserve Bank has to woik withm the limitations 
imposed on it by the essential conditio ns of sound central 
hanking and expressed m its constitution 
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A BRIEF REVIEW OP LAND MORTGAGE 
BANKS -IN INDIA 

We shall now proceed to survey briefly the position of 
land mortgage banks m the different provmces as pcvrtrayed 
by latest oflicial and other pubhcations on Ihe subject 

MADRAS 

In Madras the number of land mortgage banks or societies 
according to the statement placed on the ^ble of the Council 
of State m 1937 was 81 wi& a workmg capital amounting to 
Rs 1,08,28,131. In the imtial stage these land mortgage banks 
were assisted by the Govemnient m the floatation of then* 
debentures by the Government undertaking to purchase them 
up to the amount equal to that for which ^ey were issued to 
the pubhc, subject to a masunum of Rs 50,000 for any one 
bank and to a further maximum of 2i lacs for the whole presi- 
dency The Central Land Mortgage Bank was also to give a 
subsidy of Rs 20,000 towards its mamtenance expenses during 
the first two years. Besides that, the Govemm^t mamtained 
supervision for the first three years by providing two deputy 
registiars and ten sub-deputy registrars who acted as inspectors 
and enquired into all the loan apphcations as well as appraised 
lands which were offered for mortgage This special s^ has 
been continuously mcreased to meet the ihcreasing demands of 
the provmce Further assistance was given as the banks pro- 
gressed throu^ the Government undertaking to meet that 
part of the cost of the staff employed for the benefit of the 
Central Land Mortgage Bank whi^ flie bank was not able 
to pay for after setting apart 25% of these profits to the 
Reserve fund and paymg a dividend of 6% to the share- 
holders The Government also undertook to lUeet tiU 31st 
March 1937 the eature cost of the staff mnployed for flie 
benefit of both the Central Land Mortgage Bank and the 
primary land mortgage banks on condition that after pay- 
ing a dividend not exceeding 5% to ‘the shareholders the 
primary land mortgage banks woiild carry the entire balance 
of their profit to a Reserve hmd In addition to this the 
interest not exceeding 6% on aU debentures by the Central 
Land Mortgage Bank was guaranteed the Government 
to the extent of Rs 50,00,000 during the first five years of 
their existence, until* &ey were redeemed by the Bank 
Subsequent^ th^ also guaranteed a maximum mterest of 
6^% on the debentures issued by the bank to the extent of 
Rs 30,00,000 out of the abovemeationed total of Rs 50,00,000 
guaranteed by the Government. 

' Thereafter on passing of the Land Mortgage Banks Act, 
the Government fuUy and unconditionally guaranteed both 
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the interest on and the prindpal of tibe debentures issued 
prior to the commencement of the Act, as wdl as &e prinapd 
of and mterest on debentures issued th^eafter, 'which were 
redeemable 'Within a period not exceeding 25 years from date 
of issue carrying a rate of mterest not mcceeding 5%. This 
lasb-named guarantee extends to debentures up to a maxi- 
mum of Rs 10,00,000 exclusive of 'the value of debentures as 
may have been redeemed by the baidc from ti-mt> to timp . 
These debentures have been now placed on the list of trustee 
securities through an amendment of Indian Trusts Act of 
1882. The Madras Provincial Co-operative Bank and the 
district central banks are permitted by the Government to 
grant loans to non-members on the security of these deben- 
tures upto 80% of the face value of same. The period of 
the loan, however, is restricted to a maximu m of one year. 
The local bodies are permitted to invest m these deb^tures 
upto one-fourth of the Provident Funds and one-sixth of their 
Railway Cess Funds The Central Banks are further per- 
mitted to treat the debentures of the Central Land Mortgage 
Banks, which 'they may be holding, as fluid resources, upto 
a limit of one-thud of the standard requmed to be maifita^npH 
by them For "this purpose these debentures are to be valued 
at 80% of their market value Besides that the Central Land 
Mortgage Banks can invest m 'these debentures their reserve 
funds upto a limit not exceedmg half of the amrumt to the 
credit of the funds In addition other privileges are granted 
by the Government such exemption of all co-operative 
mortgage banks for pa3rment of audit fees m connection 'With 
^®^3cccoxmts durmg the first three co-operative years from 
me date of commencement of busmess The Central Land 
Mortgage Banks and the primary land mortgage banks are 
also exempted from pa 3 nnent of fees for registration of docu- 
and obtainmg of encumbrance certificates up to thp 
end of April 1937 The copies of District Gazette sheets, 
village inaM and information regarding the property of the 
members ot the bank are bemg supj^ed free. The Land 
Mortage Banks Act m addition to t^t affords fanilitipa for 

speedy recovery of arrears from defa'ulters and execution of 
documents 


According to a review in the Madras Journal of Co- 
opCTation of January 1938, the report, of the Central' Land 
Mortg^e Banks for the co-operative year 1936-37 diows that 
mese banks m tlie presidency of Madras were funcHoning 
most satisfMtorily m all directions The debentures were sold 
without difficulty whenever they were floated and that too 
at a premium The primary banks were also functioning 
inasmuch as there were no arrears either of prmcipal or 
mterest, though the demand was large enough. Various 
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figures are quoted m this review which show fliat the posi- 
tion of the banks concerned was extremdiy sound and satis- 
factory. It may be added that the credit ^no doubt of foundmg 
such a sound and perfect structure m the il^esidenc^ of 
Madras goes to the early efforts and abihly of the late Sir 
N Ramchandra Rao. 


BOMBAY 

In the Bombay Presidency also the number of banks or 
societies accordmg to 'the statement of 'the Government placed 
on the Table of ^e Coimcil of the State was 14 with a total 
capital of Rs 6,47,174 All these Land Mortgage Banks m 
this Presidency are registered under the Bombay Co-qpera- 
tive Soaeties Act of 1925. Besides the various privileges that 
these banks receive as co-operative societies, ten primary 
banks have been granted between them Rs 5,000 a year m 
cash subsidy for t^ee years towards Iheir cost of land valua- 
tion officers who are permanent Government office and the 
Government have tempted these banks from the payment 
of leave and pension contributions m respect of these officers 

Bombay Provincial Co-operative Land Mortgage Bank, 
Ltd. — ^The Bombay Provincial Co-operative Land Mortgage 
Bank Limited was registered m the year 1935 with an autho- 
rized capital of Rs 10,00,000 divided mto 10,000 shares of 
Rs 100 each of which Rs 20 were payable with apphcation, 
Rs 20 on allotment and the balance m three equ^ instal- 
ments, payable as and when called by the bank at mtervals 
of not less than one month each. Ai^ shares subscribed by 
a primary bank, however, had to be fully paid at the time of 
apphcation Besides this the Government have guaranteed 
the prmcipal and interest of the debentures of this Provincial 
Land Mortgage Bank to the extent of Rs 10,00,000 and m 
addition have undertaken to make good any d^cit m the 
workmg of the bank upto a total of Rs 10,000 for the first 
year, 7,500 for the second year and Rs. 5,000 for the third 
year To this Provmcial Co-opm^ative Land Mortgage Bank 
are affihated 13 primary banks withm the presidency, of 
which 10 were newly started To each of these ten newly 
started primary banks the Government have promised an 
annual subsidy of Rs 500. The authorized share capital of 
each ’of these primary banks has been fixed at Rs 1,00,000 
made up of sl^es of class A and class B, the face value of 
the former being Rs 5 and that of the latter Re 1. The Board 
of Directors of these prunaiy banks are to have two repre- 
sentatives of the borro'svmg members, two of non-borrowing 
members, one representative of each of the Provmcial Land 
Mortgage Bank, the Registrar and the District Central Co- 
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operative Bank or financmg institution working in the area 
the operation of the bank 


The maxunum limit of an individual loan has been fixed 
at Rs 10,000, but m cscceptional cases with the special permis- 
sion of the Registrar this limit may be extended to Rs. 25,000 
All loans have to be secured on the mortgage of immovable 
property with 50% margm on its valuation and the loans 
should not be for more ttian 20 years, though m case of 
tress or failure of crops extension m the period is allowable 
not exceedmg 25 years m all Borrowers of primary banks 
are allowed to pay the loan by equated instalments including 
both prmcipal and mterest These primary banks must 
transfer to reserve fund at least 50% of their profits annually 
and the maximum dividend they can pay is 6|% pn their 
shares This reserve fund must be invest^ by these primary 
banks either in deposits with or m shared of the Bombay 
Provmcial Co-op^ative Land Mortgage Bank or m any 
security specified m Section 20 of the Indian Trust Act of 
1882 The primary banks have been located different 
centres such as Surat, Nadiad, Dhuha, Jalgaon, Nasik, Poona, 
Belgaum, Hubh, Karwar, etc Special officers appomted by 
the Registrar estimate the property valuation of laods offered 
as securities to these banks as well as assess the repaying 
capacity of the apphcants concerned The title of the l andp 
are also exammed by the legal advisers appointed by the 
primary banks for the purpose 


The Bombay Provmcial Co-operative Land Mortgage 
was brought mto existence largely through the efforts 
of ihe late Sir Lallubhai Samaldas It was registered, as we 
stated above, on 7th December 1935, andiormaUy opened on 
loth January 1936 by the Governor of Bombay. The Board 
of Duectors is made up of 15, six bemg representatives of the 
shareholders of the bank, five representatives of pnmaiy 
banks, two nonmated by the Registrar, one bemg the 
^mmee of the Bombay Provmcial Co-operative Bank and 
®^<^bon IS an ex-officio member of the 
Bomd This Bombay Provincial Co-operative Land Mortgage 
Bank advances loans to primary banks on security of morfr- 
^es obtamed by these primary banks from their customers 
Prima^ banks ai-e granted at 4i% mterest , 
W i • primary banks are required to advance their. 

borrowers at 6%, thereby keepmg a margm of 
hv ^ rs^yment of loans by primary banks is allowed 
nnna!Ir “st^ents of prmcipal and mterest and the period 
cas*» nf ° t ysars subject to extension m 

25 years^^^^ failure of crops to a period not mcceedmg 
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The Bank is allowed to issue debentures, the principal 
and interest on whi<di is guaranteed 1^ the Government of 
Bombay The authority has be^ given by the Bombay 
Legislative Council by a resolution to the Government of 
Bombay to guarantee the debentures issued by this bank up 
to Hs 50,00,000 m consequence of which the Government of 
Bombay have agreed to guarantee debentures issued by this 
^ bank up to Rs. 10,00,000 as die first step. 

It may be added that besides these efforts of the Govern- 
ment of Bombay, Bhavnagar and Baroda States have also 
started 'Land Mortgage Ba^ withm then States. 

BENGAL 

In Bengal there are five banks or societies with the work- * 
mg capital of Rs 2,02,113. The Government of Bengal under- 
took to meet the entire cost of managonent of these banks in 
the first year of their existence and m the second and third 
years they agreed to make good the differences between gross 
profits and the management charges m the event of latter 
bemg greater than the former. The assistance of Government 
' officers was also given m the form of sub-deputy collectors 
with settlement experience to be managers of ffiese banks for 
the first three years, whose salaries were enfarely borne by 
the Government durmg the first year and during the second 
and thir d year Rs 200 per month was payable to the Govern- 
ment by each bank for these officers A deputy registrar for 
a period of 5 years was also appomted to assist the Registrar 
m the control and supervision of these banks The banks 
weie also permitted to issue debentures of the total face value 
of Rs. 12,50,000 m ord^ to provide adequate capital on the 
following conditions — 

(a) The issae shall be at par and shall be cnirent for a period not 
exceeding 30 years from the date of issue , 

(b) the Government will guarantee the mteiest for the entire penod 
of currency of the debentures , 

(c) the rate of interest will be fixed annually by Government , 

(d) the rate of interest on the debentures to be issued dunng the 
first 13 months shall be not more ti^an 4f per cent , 

(s) the rate of interest to be charged by the Land Mortgage Banks 
on loans to individuals shall not, until further orders, exceed 9| per cent 

A start was given to the banks by the Bengal Frovmcial 
Co-opeiative Bank whose directors accommodated the land 
mortgage banks foi short term cash credit advances on condi- 
tion of repayment of the said loan on successful fioatation of 
the debentures The Bengal Co-operative Bank has decided 
to charge 1^% mterest over and above the late of mterest 
payable on the debentures for meetmg the workmg eispenses 
of the bank and the land mortgage banks have arranged to 
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charge an extra 3i% over their borrowing rates from mdivi- 
dual borrowers m order to meet their estabhshment charges 
On the Board of Directors of these banks the District Magis- 
trate is appomted an ex-offvcio Chairman and the Board itsdE 
is recrmtOT according -to the bye-laws of each of these 
banks 


THE UNITED PROVINCES 

In the Umted Provinces there are five -land mortgage 
banks or societies with a workmg' capita of Rs 98,230 They 
are registered as co-operative societies under the supervision 
of Co-operative Department The managmg committees of 
these societies mostly consist of nommated officials with Col- 
lector as ^e Chairman, ex-officto 

THE PUNJAB 

There are 12 banks m the Punjab with a workmg capital 
of Rs 18,30,609 These are also co-operative societies which 
are financed by the Punjab Provindial Co-operative Bank 
The last-named bank received loans from the Government 
for this purpose and also issued Rs 5,00,000 debentures, the 
interest on which was guaranteed by the Government 

THE CENTRAL PROVINCES 

In the Central Provmces there are 10 banks with a work- 
ing capital of Rs 1,75,543 The Government of Central 
Provmces has guaranteed both the prmcipal and mterest on 
debentures floated by these banks for Ihe purpose of raismg 
its capital up to Rs 10,00,000 , the ex-officio trustee of such 
debentures bemg the Registrar Besides this the Registrar . 
and the Finance Secretary to the Local Government are ex- 
offkm members of the Board of Directors and the managmg 
committee of the provmcial bank The primary banks must 
obtam sanction for each of its loans from the Registrar The 
banks are governed By the Centrd Provmces Land Mortgage 
Banks Act 


ASSAM 

There are five banks in Assam with a workmg capital of 
Rs 5,57,162 They are also registered under Co-operative 
Societies Act These banks are also inspected and audited by 
the Registrar and his subordmate staff Four of these .banks 
have been assisted by the Government by loans amounting 
to Rs 51,000, 33,000, 10,000 and Rs 2,000 respectively 

AJMER-M^WARA 

Here there are 22 banks with a total workmg capital of 
Rs 1,04,031 They are co-operative societies under the super- 
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vision of injectors of co-operative societies who are Govern- 
ment servants with ex-oj^to presidents These banks are 
also imder the supervision of Co-operative Department 

Constitutioii of Land Mortgage Banks. — ^It will thus be 
observed from the above that all the land mortgage banks are 
founded under the Co-operative Societies Act. No eflEort has 
up to now been successfully made to found a b a^ik under tiie 
Indian Companies Act except one very recent attempt made 
under the Presidency of the Hon’ble Mr V Ramdas Pantulu 
of the Madras Provmcial Bank Dimted This new 
under the Compames Act starts with an authorized capital of 
Rs 10,00,000 divided mto 10,000 shares of Rs 100 each It 
was mcorporated as late as 28th September 1937 and among 
the objects as mentioned m its Memorandum of Association 
happens to be that of carrying on busmess of banking m all 
its branches and departments, particularly, agricultural bank- 
mg mcludmg the borrowmg, raismg or t^ng pf monty, etc 
This bank of course is started as an independent jomt-stock. 
company without any assistance from the State m form of 
guarantee, etc and it is to be seen how far this enterprise will 
function successfully. It seems, no doubt, to have been 
floated under excellent auspices and we wish it all success 

British Agricultural Credits Act — Great BritSm has 
taken the matter m hand by a proper legislation m the direc- 
tion of agricultural credits by a specjd Act of Parliament 
known as the Agricultural Credits Act 1928 The object of 
the Act, accoidmg to the preamble, is to secure by means of 
the formation of a company and the assistance thereof out of 
pubhc funds, the making of loans, for agricultural purposes 
on favourable terms, and to facihtate the borrowing of money 
on the security of farmmg stock and other agricultural assets 
and for purposes connected therewith The Act aims at pro- 
viding loans on mortgages of agricultural lands for long term 
credits and also for short term seasonable credits through a 
charge on farming stock and other agricultural assets The 
Act IS divided mto two parts, the Part I deals with long term 
credits and the Part II with short term credits m agriculture 
The long term credits are bemg made by the Agricultural 
Mortgage Corporation Limited, whereas the ^ort term by the 
various banks 

Agricultural Mortgage Coj^oration Limited. — ^This is the 
Mortgage Company formed imder Part I of this Act. This 
bank now acts as the prmcipal land mortgage bank of the 
country which finances the farmers by giving them long term 
loans on terms most favourable to ^em which are secured 
by first mortgage on their lands or farms These loans are 
made repayable m instalments payable yearly for specific 
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number of yeais. The Government of England has been 
authorized to advance under the Act, through its Mmistei 
of Agriculture and Fisheries, with the approval of the Trea- 
sury £750,000 and not at any time exceeding in aggregate 
the amount of the paid up share capital of this Corpoiation at 
the time of making such an advance or loan The Corpora- 
tion IS also authoiized to raise money on issue of debentures 
and the Government Treasuiy is authorized to agree to pro- 
em e tlie undei wilting of these debentures to such aggregate 
amount as may be nccessaiy to laisc a sum not cxceedmg 
fifty milhon pounds The ^casuiy may subsciibe to these 
debentuics also issued by this Corpoiation from time to time 
to an amount not exceeding one-fourth of each issue of 
debentuies and not exceeding in the aggregate one miUion 
and two hundied fifty tliousand pounds and any such sub- 
scription shall be deemed to be the legal loan within the mean- 
ing of the National Debt and Local Loans Act of 1887 of the 
United Kingdom The Company is a limited company by 
'shares under the Companies Act of England The Mimstei 
of Agriculture is further authoiized to make payments of 
pounds ten thousand per annum for ten years as contribu- 
tions towards the cost of the administration of the company 
The Act provides for the following provisions to be made in 
the Mdhorandum and Articles cif Association of this Cor- 
poration : — 


(а) for sccunng Uiat, of llie directors, one shall be a person nomi- 
nated by the Treasury, so long as any part of the advances made by the 
Minister remains outstanding , 

(б) for restricting the dividends on the share capital of the company 
to five per cent per annum , 

(c) for regulating the loans to be made by the coippany on mortgage, 

so taat a loan shall in no case exceed' two-thirds of the estimated value 
X J,® property at the lime of the loan, and that the loans 

snail be repayble by cqnal yearly or half-yearly instalments of capital 
and mterest spread over a period not cxcccdmg sixty years, or repayable 
on such other terms as may be authorized by the said Memorandum or 
Articles , ^ ^ 

(d) for empowering the company for the purpose of making loans 
to raise money by means of the issue of debentures , 

(c) for the creation of suitable reserve funds, and as to the invest- 
ment and application of the sums standing to the credit of those funds , 

(/) for regulating the use of the guarantee fund to which the advances 
made by the Minister are to be earned , 

haiaini riP *" compatty to supply to the Minister copies of 

balance-sheets and profits and loss accounts T ^ 

hnwpwl repayment of the advances made by the Mmister , so, 

nowever, that provision shall be made 

(*) that, if at the expiration of fifteen years from tlic incoipora- 
ton of the company, the advances made by the Minister to 
the guarantee fund exceed seven and a half per cent of the 

loans made by the company on 
charges up to that date, the excess shaU. 
if the Minister so requires, be repaid 
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(»i) that, in any year, after thirty years from the incorporation of 
the company, in ^vh]ch the total reserves incladmg the guaran- 
tee fund (but excluding the ^are capital) eicceed seven and 
a half per cent of the liabilities (other than share capital 
^ and gnarantee fond), there ^all be allocated to the repay- 
ment of the guarantee fund one-half of the profits xemammg 
after paymg uie maximum dividend on the Siare capital , 

(r) for piovidmg that m the event of the company bemg wound 
up, the liability of ue company to the Minister for the amount of the 
advances outstandmg shall rank after other habilities of the company to 
creditors, and that if after the discharge of such other hahihiries the 
sum available is msuffiaent to pay the sums so outstanding and the 
paid up ^are capital m fuU, the suih so available ^all be divided 
between the Munster and shareholders m the proportion which the amount 
of the outstanding advances of the Minister bears to the amount of the 
paid up share capital of the company 

The Act has tak^ sufficient care to make the deb^ture 
issued by the Corporatiou as secure as possible the 
result that through the mvestment of trust moneys m these 
debentures, a fruitful source of finance could be procured by 
this Corporation in connection with its work of such nation^ 
impoitance It is ^aid that this Corporation smce its com- 
mencement of business m January 1929 has done consider- 
able busmess and has been granting long term loans to 
periods covering about 60 years payable by half-yearly instal- 
ments with mterest and prmcipal The loans ar_e granted with 
the approval of the Wbnislry of Agriculture m connectiou 
with impiovements of the land and the improvements have 
, to be of such a character as is hkely to mcrease the value of 
' the land The rent charges foim the first chai’ge on the land 
improved in connection with these loans They also rank m 
priority to any existing mortgage and are known as “Im- 
provement loans'’ In case of a farmer who has borrowed 
on long term loan and is able to repay the loan earlier than 
the agreed period he is allowed to do so, the payments being 
made by hm m foim of Ike Corporation’s own debentures 
taken at par Even part payment of long term loans are 
taken by the Corporation^ at such terms as may be found 
reasonable and convement 

Short Term Credits^ — ^In case of short term credits, the 
Act provides that it shall be lawful for a farmer to create a 
charge m favour of a bank an instrument m writing on all or 
any of the farm stock and oth^ agncultural assets belongmg 
to lum as security for sums' advanced or to be advanced imder 
any guarantee by the bank and mterest, commission and 
ch^ges thereon This agricultural charge may be either a 
fixed charge or a floating charge or both This agricultural 
security may be hve-sto'ck or any progeny which may be 
bom after the date of the charge, any plant or plants subsist- 
ing or which may be substituted for the plants ^ecifled m 
the charge 
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The advantage of this Act is that formerly banks m Eng- 
land could not advance money on the mortgage of movable 
property such as crops, live-stock, etc. except thiough a bill 
of sale, which requires a registration under the Bill of Sales 
Act Besides this a Bill of Sale was not looked upon as a 
coirect or desirable medium for advancing money by com- 
mercial banks The introduction of this new form of lending 
money on the security of agiicultural movable assets has now 
removed this impediment in the way of British banks lend- 
ing money to British farmers in England In absence of this 
the British faimei was much inconvenienced in connection 
with his shoit term bon owing as his banker was naturdly 
not anxious to advance any consideiable sum without secu- 
rity, however generous he was inclmed to be. The agricul- 
tural charge also requires to be legisteied within seven clear 
days after its execution, othenvise it would be void as against 
any person other than the f aimer In order to piotect the 
credit of the farmer the Act prohibits the printing for pubh- 
cation or publication in any form of a list of agncultural 
charges or of the names as to tlie farmeis who have created 
agncultural charges on the penalty of a fine 



CHAPTER XVI 

INSOLVENCY 

General Observations — ^bidian Insolvency Law is 
covered by two Acts, viz (1) tiie Presidency Towns Insol- 
vency Act of 1909, and (2) the Provincial Insolvency Act of 
1907. We have dealt in thiscichapter mainly with the law on 
the basis of the first named Act, and the sections ated refer 
to that Act Piior to these Acts the Bankruptcy Law of India 
was covered by a statute of Lnperial Legislation (Act II and 
12, Vic. C 21) . That Act is superseded by these two Acts of 
the Governor-General of India m Coimcal. The effect of the 
enactment by the Governor-General-m-Council m place of 
the old Imperial Act is that the new Act cannot operate out- 
side the limits of India, and therefore, the proceedmgs against 
an insolvent possessed of estates both m England and India 
must be concurrent m both these countries. The Indian Act 
cannot vest m, the Official Assignee the real and personal 
estates of the insolvent, situate outside the limits of India, 
although they happen to he withm His Majesty’s dommions , 
It IS, however, hoped by some authorities that an Lnperial 
Act will be passed in the future, mcorporating the present 
Act so as to obviate this difficulty ' 

Who Can be Made an losolvent ? — ^Before answenng this 
question, it may be noted that the word * bankiupt’ means in 
England a person who has committed an act of bankruptcy 
and who has been adjudicated a bankrupt, wheieas an insol- 
vent m English law means 'a person who is unable to pay his 
debts, le whose habihties exceed his assets In our Indian 
Act, the word ‘insolvent’ is used throu^out, as if it was 
synonymous with the word ‘ bankrupt ’. It is so used because 
the word * insolvent ’ has become quite f amihar m Indian law 
and practice. 

Any person of full age and sound mmd may be declared 
an msoilveht imder the circumstances dealt with later. An 
infant cannot be made a ^bankrupt unless the debt on which 
the bankruptcy is founded was mcurred for necessaries or is 
a judgment-debt, but considerable doubt is expressed on this 
point and different authors have expressed different views on 
the subject 

A married woman may be made a bankrupt m connection 
with her contract bmdmg her separate estate, because mai- 
nage does not disqualify eith^ a Hmdu, Mahomedan, Farsi 
or European wife £rom entermg mto a contract mdependently 
of her husband 
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It, IS also decided that a lunatic may he adjudicated a 
bankrupt with the consent of the Court of Lunacy undei the 
direction of the committee 

With legal d to a foieigner, if he is trading witlun the 
jurisdiction of tins Act and has been domiciled here, he can 
be made a bankiupt like an Indian subject trading within tlic 
juiisdiction of the Act Section 11(b) of the Act lays down 
clearly to the -effect that a pei^on who cames on busmcss 
within the hinits of the Civil Jurisdiction of the Court, 
whethei in peison or thiough an agent, can be made a bank- 
rupt, and under this soctio.i it appears that a foieignei caiiy- 
mg on business through an agent can also be made bankiupt 

> A partnciship may also be made bankrupt. A joint- 
stock company registered undei the Companies Act cannot 
be made bankiupt, but it may be wound up under the Indian 
Companies Act, 1913. 


THE PETITION 

Jiu*isdictioii . — Pioceedings m bankruptcy commence 
•with the presentation of a petition Hie petition may be 
presented either by (1) the bankrupt himself, or (2) by a 
creditor or cieditois, and the Couit may on such a petition 
make an 9der of adjudication by which the debtor is adjudi- 
cated an insolvent The Couit has jurisdiction to make this 
order only where the debtor is, at the lime of tlie piesenta- 
tion of the insolvency petition, either impiisoned in execution 
of the decree of a Couit for non-payment of money, in any 
prison to which debtois aie ordinal ily committed by the 
Court in the exercise of its ordinal y oiigmal juiisdiction, oi 
where within la year before the date of the presentation of 
the insolvency petition, the debtor has ordinal ily resided, 
or had a dwelling house, or has cairied on busmess in person, 
or through his agent, within the limits of the ordinary original 
civil luris^ction of the Court , or where tlie debtor pei- 
sonally woiks for gam withm those limits In the case of 
petitions by or against a firm of debtois, the firm should have 
earned on busmess withm a year prior to the date of presen- 
tation of the insolvency petition within those lunits 

Creditor’s Qualification. — ^With legard to the creditor's or 
creators petition, it is further provided that the debt owmg 
to me creditor or creditors, smgly or jomtly, must amount to 
at least Rs 500 m the aggregate, which sho^d be a liquidated 
sum payable immediately or at some future time and the act 
of msolvency on which the petition is based should have 
occurred withm three months immediately prior to the 
presentation of the petition. 
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Debtor’s Qualification* — regard to a petition by the 
debtor hunself Section 14 down that a debtor shaQ not 
be entitled to present an insolvency petition, unless — 

(a) his debts amount to five hundred rupees, or 

(b) he has be^ arrested and imprisoned m exebution of 
the decree of any Court for the non-payment of 

• money, or 

(c) an order of attachmoit m execution of such a decree 

has been made and is subsisting against his property 

\ 

Acts of Insolvency. — We have noticed that a petition m 
msolvency can only be presented if the debtor has committed 
an act of insolvency. The acts of msolvency, accordmg to 
Section 9, aie the foUowmg • — 

(a) If, m Bntish India or elsewhere, he makes a transfer of all or 
substantially , all his property to a third person for the benefit of his 
creditors generally 

(b) If, m Bntish India or elseivhere, he makes a transfer of his pro- 
perty or of any part thereof with mtent to defeat or delay his creditors 

(c) If, in Bntish India or elsewhere, he makes a transfer of his 
property or of any part thereof nhich would, under this or any other 
enactment for the time being m force, be \oid as a fraudulent prmeience 
if he were adjudged an insolvent 

(d) If, with intent to defeat or delay his creditors, 

(«) he departs or remains out of Bntish India , 

(ft) he departs from his dwellmg house or usual place of bnsmess 
or otherwise absents himshlf , 

(«i) he secludes himself so ^ to depnve his creditors of the means 
of commumcatmg with him 

(e) If any of his property has been sold or attached for a penod of 
not less than twenty-one days m execution of the decree of any Court 
for the repayment of mon^ 

(/} If he petitions to be adjudged an insolvent 

(g) If he gives notice to any of his creditors that he has suspended, 
or that he is about to suspend, payment of his ddits ' 

(A) If he IS impnsoped m execution of the decree of any Court for 
the payment of money . 

(f) (This clause was added by Bombay Act XV of 1939 and apphes 
only to the Province of Bombay) 

If, after a creditor has served an Insolvency Notice on him m respect 
of a decree or order for the payment of any amount due to such creditor, 

execution of which is not stayed, he does not w’lthm the period 
speafied m iJie notice which shall not be less them one month comply 
with the requirements of the notice 

I 

With regard to clause (g) the notice required by the Act 
must be a written notice ^ suspend payment given by the 
debtor to his creditors (Vassanjt Muljx v. Mulji Ranchoddas, 
28 Bom L.R 677) . An agent has not m the regular course 
of agency authority to comnut an act of insolvency on behalf 
of his principal and sudb a notice by the agent would not be 
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notice of insolvency (Muthu K R Algeppa CheUmr v. N F. 
Chinoy, 28 Bom LH 680). 

Order of Adjudication. — On the presentation of the peti- 
tion either by the debtor or by the creditor, the Courts in 
India, may proceed immediately to pass an order of adjudi- 
cation In England, however the first step taken is to pass 
a Receiving Order, by which the Official Receiver is ap- 
pomted receiver of the property of the debtor, and after this 
order a general meetmg of creditors is called to consider 
whether a scheme for composition can be entertamed or 
whether the debtor should be adjudged a bankrupt Here, 
as we have seen, the Adjudication Order is passed on the 
petition from the very begmmng The Court may also reject 
the petition, if it is not satisfied with the proofs furnished by 
the creditors as to the acts of insolvency, or as to the debt due 
to the petitiomng creditors The petition wilhalso be rejected 
if the debtor appears and satisfies the Court that he is able to 
pay his debts If the debtor does not appear after the peti- 
tion is served on him, the Order of Adjudication will be made 
as a matter of course If, however, it happens that the debtor 
appears and disputes the claim of his petitioning creditor, or 
that the claim is less than the amount which would justify 
the petitioner m petitioning against him, the Court may on 
the deposit of security, stay sdl proceedings on-the petition 
for such time as may be required for tri^ on the question 
relatmg to the debt A creditor’s petition shall not, after 
presentation, be withdrawn without the leave of the Court 
(Sec 13) It is, however, open to the Court to appomt an 
interim receiver of the property of the debtor to take posses- 
sion of such properly pendmg the petition and before an 
Qrder of Adjudication, on being'' satisfied that such an order 
was necessary for the protection of his claim (Sec 16) 

Effect of Adjudication Order. — ^The effect of the Order of 
Adjudication is that all properly of the insolvent, wherever 
situated, vests m the Official Assignee, for the benefit of the 
creditors of the debtor After such an order, no creditor of 
the insolvent can bring any suit without the leave of the 
Court or can have any remedy agamst the property of the 
insolvent durmg the pendency of the insolvency, as long as 
the creditor’s debt is provable m msolvency This rule, how- 
ever, does not prevent a subsequent creditor from realizmg 
or otherwise deahng with his security (Sec 17) 

After passing the Adjudication Order, the Court may 
stay any suit or other proceedmgs that may be pending 
against the insolvent before any Judge or Judges the 
Court, or m some^other Court subject to the superintendence 
of the Court ^ 
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Thb Protection Order. — A Protection Order is an order 
of the Court by which the insolvent is protected, from being 
arrested or detained in prison for any debt to which the order 
shall apply and m case the insolvent is already under arrest 
or detention, he may be entitled to be released. Hie idea of 
this order is that the insolvent debtor should not be harassed 
by the execution creditors durmg the tune that lus affairs in 
msolvency are under mvestigation, prodded that the insolvent 
perfoims his duties as prescribed by the Act. The Court may, 
at its discretion, make the Protection Order even before the 
insolvent has submitted his sdiedule if it thmlcg necessary 
to do so m the mterests of the creditors (Sec. 25, P.T.I. Act, 
1909) 

Protected Transactions. — According to Section 57 of the 
Indian Presidency Towns Insolvency Act of 1909, and the 
correspondmg Section 45 of the English Bankruptcy Act df 
1914, if any of the following transactions take place before 
the .date of the Order of Adjudication (m En^and the Beceiv- 
mg Order) , and if the person, bdcore such transactions take 
place, has not, at the time, notice of the presentation of any 
insolvency petition by or against the debtor, they will be 
protected These transactions are. — (1) Any payment by 
an insolvent to any of his creditors, (2) any payment or deh- 
very to the insolvent, (3) any transfers by file insolvent for 
valuable consideration, and (4) any contract or dealing by or ' 
with the msolvent for valuable consideration Of course, m 
all these cases the payment, or delivery, must be bona jide, 
in the ordinary course of business 

Doctrine of Relation Back. — In this connection it is 
important to note the material difference between the posi- 
tion at Enghsli law and that under our Presidency Towns 
Insolvency Act, Section 57. In English law, all transactions 
entered mto with a bankrupt between the commencement of 
bankruptcy and the date of the Receivmg Order are pro- 
tected, if the person receives no notice at the time of any 
available act of bankruptcy and if the transactions are bona 
fide, but those who have such notice are prevented from 
entering into transactions with the' bankrupt, because if a 
petition IS presented and the debtor adjudicated a bankrupt 
witlun thiee months, the doctrme of Relation Back will make 
the dealings void against the trustee m bankruptcy. The 
doctrme of Rdation Back lays down that m case a person os 
adjudicated a bankrupt, aU.propacty belongmg to him vests 
m the trustee in bankruptcy from the date of the commis- 
sion of the first- act of bankruptcy, within three months of 
adjudication , because the date of bankruptcy is the date of 
co mmissi on , of such an act In Indian law, however, all 
transactions between the commencement of the insolvency 
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and the date of the Order of Adjudication are protected, if a 
person has no notice of the presentation of the insolvency 
petition, and acts hona -fide In other words, the notice of an 
act of insolvency in India does not deprive the person dealing 
with the insolvent of the protection he enjoys, as it is in the 
case of En glish law IBhagwandas and Co. v Chuttan Lai, 
(1921) 43 All 427 , Mercantile Bank of India, Ltd. v Official 
Assignee, Madras, (1916) 39 Mad 250]. 

Dealings after Petition.— In case of transactions entered 
into aflei the presentation of the petition, the protection 
would depend on whether the, party so dealing with the 
insolvent had notice of this presentation of the petition. In 
the English Bankiuptcy Act of 1914, there is a further sec- 
“tion, VIZ S 46, which allows certain payments of money or 
delivery of propeily to the debtor, or to his assignee before 
the date of ^e Receiving Order, provided the peison makmg 
the payment was unaware tiiat a bankruptcy petition has 
been presented against the debtor. This section is of impor- 
lance to Enghsh bankers masmuch as it does not state any- 
thmg about notice of an act of bankruptcy mth the result 
that It indicates that even if the payment is made to the 
debtor himself m peison, with notice of bankruptcy by the 
banker, that payment will be protected The importance 
here hes m the fact that this Section 46 only relates to pay- 
ment made to the bankrupt himself or his assignee and not 
to a third party. Sir John Paget considers this Section 46 of 
the Enghsh Act to be quite inconsistent ivith Section 45 of 
the same Act and tliinks that it was mtroduced to meet some 
exceptional case “say that of bankers who are notoriously 
agitatmg on the subject ” Thus, a person who has committed 
an act of bankruptcy can draw out his money h:om his bai^, 
before the petition is presented against hun and the payment 
would be good even though made by a banker who Imows of 
this act of bankruptcy, because he is protected under Section 
46 of the Enghsh Act However, this section is not of mudi 
importance to us in India, because the notice of an act of 
bankruptcy does not prevent a banker in Tndiq from paying 
the cheque He is prevented from doing so only after he has 
a notice of the presentation, of the actUEd petition in insol- 
vency. 

Thus, as soon as a banker in India, or in England, hears 
of the adjudication of his customer m insolvency oy bank- 
iuptcy, it IS his duty to inform the Official Assignee in India, 
and the trustee m bankruptcy in Eng la n d, as to the balance 
to the credit of a customer’s current account, and as to any 
other money or property belongmg to the insolvent debtor 
that may be Ijnng m his own possession, except of course, the 
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iboney hdd by the banker in connechon with a trust of which 
the insolvent is a trustee. 

Fraudulent Freferrace. — ^Fraudulent preference in insol- 
vency is defined by Section 57 as follows : — 

(1) Eveiy transfer of property, every payment made, every obliga- 

tion incnrred, eveiy judicial proceeding taken or suffered by any person 
unable to pay his debts as they, become due from his own money m 
favour of any creditor, with a view of givmg that creditor a preference 
over the other creditors, shall, if such person is adjudged insolvent on 
a petition presented withm three months after the date tiiereof, be deemed 
fraudulent and \oid as against the Official Assignee ^ 

(2) This section shall not affect the nghts of any person ma-lcm g 
title m good faith and for valnabte consideration through or under a 
creditor of the msolvent 

The essential conditions to a fraudulent preference there- 
fore are * — 

(1) that the pajnnent is made by a person who is an m- 
solvent ; 

(2) that it is made to a creditor or to some one on his 
behalf ; 

(3) that it IS made without any pressure ; and 

, (4) that it IS made with the mam and dommant mten- 

tion of preferrmg that creditor to others 

Schemes of Composition or Arrangement. — ^After an 
adjudication Order is made, an insolvent may propose a scheme 
of composition, or submit a proposal for a scheme of arrange- 
ment which scheme shall be submitted by the Official As- 
signee to a meeting of creditors A copy of the scheme or 
proposal is to be sent to each creditor mentioned m thb sche- 
dule, or who has tendered a proof of his debt before the meet- 
ing, and if on consideration of such a proposal the majorily 
m number and three-fourths m value of aU the creditors 
resolve to accept the proposal, the scheme shall be taken to 
have been duly accepted by the creditors. Any creditor can 
accept or refuse to accept the scheme by a letter addressed to 
the Official Assignee to reach him before tlie day of the meet- 
ing, which would be construed to be as good as his havmg 
attended and voted at the meetmg The Official Assignee 
should then apply to the Court to approve the sdieme noti- 
fymg all ihe creditors of the time and day on which such an 
application is to be made (Sec 29). Any creditor who has 
' proved his debt may oppose the scheme of composition, even 
ffiough he may have voted m favom* of the proposition at the 
meetmg The Court would hear the report of the Official 
Assignee as to the terms of the composition and conduct c£ 
the msolvent and then accept or approve the scheme m case 
it appears to the Court reasozmble and calculated to benefit * 
the general body of the cieditors, otherwise it would reject it. 
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Where the Court £nds that certain drcmnstances have tran- 
spired which compel the Court to refuse the insolvent’s dis- 
(diarge or to su^end or attach conditions to it, t^ Court 
will refuse to approve the proposal miless at least four annac 
in the rupee on all the unsecured debts against the debtor’s 
estate are provided for by securities On approving Ihe 
scheme, the Court would make an order aTmulliTig adjudica- 
tion On such an approval the* composition scheme ^all be 
binding on all creditors, so far as it relates to debts due to 
them frcm the insolvent which are provable in insolvency 
(Sees. 22 and 30). 

Annulment of the Scheme. — ^The composition or scheme 
may be annulled by the Court under any of the following cir- 
cumstances : — 

(1) where any instalment due on the scheme is not paid, 
or 

(2) where the Court is of opinion that the scheme can- 
not proceed without injustice or undue delay, or 

(3) if the Court tinds that the approval v^as obtained by 
fraucL 

The eSecrf; of such an order is tiiat the debtor is re- 
adjudged inscdvent and bis property once a ga in vests in the 
OSdal Assignee, but of course without prejudice to the vali- 
dily of any uransfer or payment duly madp in pursuance of 
the composition scheme. All debts provable m other rejects 
w hich have been contracted brfore the date of such re-adjudi- 
cation shall be provable in insolvency (Sec. 31) 

It may be added here xhat the approval of fbp composi- 
tion^ scheme win not be binding on any cnreditor whose debt 
is or such a nature as would not be discharged fey an order 
of discharge. 

, „ Wiped 02 by Discharge or Composition^ — -Hie 

iOllowing are tne debts which do not discharge an insolvent 
either by an order of d ischar ge or by the approval of the 
composition scheme by the Court: 

(a) any debt due to the Crown ; 

(b) any^eht or liabili'^ incurred by ttippms of any fraud 
or fraudulent breach of trust to which the debtor 
was a party ; or 

(c) my ^ht or liability in reqiect of which the debtor 
has obtained forbearance by any fraud to which he 
was a party ; or 

(d) any li^ility under an order for maiTif - PTtaTipp made 

Code of Criminal Procedure, 

1898 (Sec. 4o). 
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The scheme of composition must be accepted by the statu- 
tory majority, as without that the Court cannot approve of 
it [Behan Lai Sikdar v. Harsookdas Chakmol, (1920) 25 
CW.N. 137]. 


DEBTOR’S PROPERTY 

Vesting of Property . — As soon as an Order of Adjudica- 
tion IS piade in India, the propeity of the insolvent, wherever 
situate, vests in the Official Assignee and becomes divisible 
amongst his creditors, With the result that except as directed 
by the Act, no- creditor to whom the msolvent is indebted m 
re^ct of any debt which is pgova|>le m insolvency can, 
during the pendency of insolvency proceedmgs have any 
remedy against the propeity of the insolvent nor can he com- 
mence any suit, or le^ proceedings except witili the leave 
of the Court, and that too, on such terms as the Court may 
.impose This section, of course, does not restram the cre- 
ditor in his power to realize, or otherwise deal with the 
security (Sec 17) The Court has power to stop any smt, 
or other proceedmgs pendmg against the insolvent b^ore any 
Judge or Judges of tiie Court, or any other Court which is 
subject to the supenntendence of the Court (Sec. 18). 

It will thus be seen that here the Official Assignee comes 
m immediately after adjudication of the debtor. In the case 
of bankruptcy m England, the Official Receiver comes m as 
soon as the Receivmg Order is made and the propeity gets 
vested m him m the first instance, and thereafter when the 
adjudication order is passed, it vests m the trustee in bank- 
ruptcy of the bankrupt The moment the adjudication is 
made, the proceedmgs come under the control of the Insolvency 
or Bankruptcy Court In India the Official Assignee and 
in England the Trustee m Bankruptcy, is the guardian not 
only of the mterests of the particular creditors and the parti- 
cular debtors but also of pubhc morahfy. This guardianship 
IS exercised under the control of the court and of the Gov- 
ernment [Re Moghraj Gangahux, (1909) 35 Bom. 47]. 

Divisible Amongst Creditor . — The property of the msol- 
vent wludh IS divisible amongst his creditors comprises of (1) 
aU ^ch property as may belong to or be vested m the insolvent 
at the commencement of msolvency or may be acquired by 
and devolved on him before his discharge, (2) all goods 
being' at me commencement of insolvency m the possession, 
order and disposition of the insolvent, m his trade or busi- 
ness, by tibie consent and permission of the true owner under 
such circumstances that he 'is the reputed owner thereof, 
and (3) the capacity to exercise and to take proceedings 
for exercismg aU such powers in, or over, or m respect of 
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property, as might have been exercised by the insolvent for 
his own benefit at the commencement of his insolvency or 
before his discharge (Sec. 42) 

Reputed Ownership.— In this connection it should be 
noted ^at the doctrine of reputed ownership apphes only m 
case of traders It aims at the protection of general credi- 
tors or a trader against their havmg given false credit through 
relymg on the goods which are. m &e possession of the.debtor 
and under his power and disposition, which do not belong 
to him in fact, but which ostensibly appear to be his pro- 
perty [Ryall v RawleSt (1750) 1 Ves Sen 348]. Thus, not 
only the goods actually belonging to the insolvent trader, 
but also^ose which happen to be under his 'order and dis- 
position ^ vest in the Official Assignee or trustee in bank- 
ruptcy. 

The reQUiSttes in case of reputed ownership happen to 
be that the property must be goods, tliat they must be in • 
the' possession, order or disposition of the insolvent, m his 
trade or business, and undei such circumstances that he is 
a reputed owner It is further necessary that the ownei 
should have consented to such possession of the goods by the 
insolvent in his trade or business and that the possession 
should be such that he is the reputed owner thereof. 

After-Acquired Property. — We have already seen above 
that the pioperty acquued by the insolvent after adjudication 
also vests in the Officicil Assignee, but not unless and until 
this officer mtervenss on behalf of the insolvent’s estate If 
he does not mtervene, and meanwhile the insolvent transfers 
his property to another who takes it m good faith and for 
value, the transferee acquires a good title to it. The same 
rule apphes to the Trustee m Bankruptcy in England, under 
their Bankruptcy Act Wages earned by the bankrupt after 
adjudication, by his own personal exertion or labour, also do 
not pass to the Official Assignee or Trustee, i e at least such 
pmt of them, as is deemed necessary for the support of him- 
self and his family This rule is laid down m the English 
case of Cohen v Mitchell, (1890) QBD 262, on page 267. 
This case has been followed in India in Chhote Lai v. Kedar 
Nath, (1924) 46 All 565 This rule apphes to all' after- 
a^uired choses in action ” such as legacy, interest acquired 
after bankruptcy, in trust funds settled before bankruptcy as 
well ^ to after-acquired lease-holders There is some con- 
met of opinion as to whether this rule in Cohen v. Mitchell 
applies to immoveables in India The exact wording of the 
rule is ^ follows — “Until the trustee mterven^, all tran- 
sactions by a bankrupt after his bankruptcy with any person 
dealing with him hona fide and for value m respect of his 
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after>acquired property, whether with or without knowledge 
of his bankruptcy, are vahd against the trustee ^ ISus rule 
apphes to all transactions entered into with the bankrupt 
and not only to assignments or subsequent negotiations in 
trade made m favour of trade creditors [Ah Muhammad v. 
Vaddal, (1919) 43 Bom. 890]. 

Cheque from After-Acquired Ptoperty^In India, the 
payment of the bankrupt’s cheque by a ba^er out of after- 
acquired property is a protected transaction for value being 
W 1 & bankrupt himsdf, but m England their Section 47 (2) of 
the English Act of 1914, alters the position there, because the 
sub-section enacts as follows : — “ "When the banker has ascer- 
tained that a person having an account is an undischarged 
bankrupt, unless satisfied ^t Ihe account is on bdialf of 
some other person it shall be his duty to inform the trustee 
or the Board of Trade, and thereafter he shall not make any 
payment out of the account except under order of the Court or 
instructions from the trustee, unless by the expiration of 
one month from sudi notice he has received no instructions 
from the trustee.” According to Sir John Paget, tihe actual 
protection to the banker is * — 

(1) When he does not know the customer to be an un- 
discharged bankrupt and his only deah^s vrath him 
or at his discretion or order are m respect of after- 
acquired property. 

(2) Where, having discovered the customer to be an un- 
discharged bankrupt, he has given the leqiusite 
notice, su^ended operations for a month, and he had 
no commumcation from the trustee He can then 
begm agam to deal with after-acquired property. 

Debtor’s Property in a Foreign State. — Debtor’s Property 
in a Foreign State (which includes a Native State) is not 
included m the property which vests in the Oificidi Assignee 
Although the Presidency Towns Insolvency Act, 1909, talks 
of property of the insolvent “ wherever situated ”, it does not 
indude property situate outside India. In other words, only 
property situated withm India will vest m the 0£5ci41 Assignee 
In a Bombay case an msolvent had obtamed discharge m 
Bombay. One of his creditors m Bombay .filed a suit against 
the insolvent m a foreign state where he had property m 
respect of a debt for whidi the insolvent was discb^ged in 
Bond^ay. The insolvent apphed to the Bombay Court to 
restram the ci editor from domg so as he was discharged by 
the Bombay Court with respect, to all debts mcludmg the 
debt due to this particular creditor. The Court refused on 
the ground that it had no jurisdiction to do so (Lakhmvram 
Kevahram Bhatt v Punamchand Pitamher, 22 Bom~ L R 1173) 
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Onerous Property.— Under this heading are placed shares 
and stocks in companies which are burdened with onerous 
conditions, improfitable contracts, or any other property 
which IS unsaleable or 'not readily saleable because of its 
binding the possessor to the performance of any onerous 
action, or to tiie pasntnent of any sum of money. In case of 
such property of the insolvent, the Official Assignee is given 
the option to disclaim and return it withm twelve months 
after the adjudication of the insolvent. This power of dis- 
claimer may be exercised by the Official Assignee notwith- 
standing the fact that he may have endeavoured to sell, or 
may have exercised any act of ownership m relation thereto 
[Sec. 62(1)]. U, however, an application m writmg has 
been made to the Official Assignee by any person interested 
m die property requirmg him to decide whether he will dis- 
claim, and the Official Assignee has declined, or neglected 
to give notice that he disclaims within twenty-ei^t days after 
the receipt of apphcahon, or such extended period as may 
be allowed by the Court, the Official Assignee ^all not be en- 
titled to disclaim the property thereafter and he shall be taken 
to have adopted it (Sec ^64) . It is, however, laid down that 
m case of leasehold property, the Official Assignee is not en- 
titled to disclaim without the leave of the Court Before 
grantmg such leave the Court may require such notices to 
be given to persons mterested as it may think just (Secs. 62, 
63 and 64) Any person mjured by the operation of a dis- 
claimer will be deemed to be a creditor of tlietmsolvent to 
the extent of the amount of the mjury, and may prove same 
as a debt under the insolvency (Sec 67) . 

PROOF IN INSOLVENCY 

On this question our Section 46, and Section 30 of the 
Enghsh Act of 1914 lays down that a creditor may prove all 
debts and habihties, present or future, certain or contingent, 
to which the debtor is subject, when he is adjudged an msol- 
vent, or to which he may become subject before his ffischarge, 
by reason of any obligation mcurred before the date of such 
adjudication. Ihe only exceptions bemg (1) demands m the 
nature of unhquidated damages arismg otherwise that by 
reason of a contract, or breach of trust, and (2) debt con- 
tracted with a person who had notice of the presentation of 
an insolvency petition by or against the debtor. 

The debt shall be estimated by the Official Assignee, as 
to its provable value and m case of these debts the value 
of which IS incapable of bemg fairly estimated m the opmion 
of the Official Assignee, he shall issue a certificate to that 
effect, and thereupon the debt or habihly ghall be deemed 
to be a debt, not provable m insolvency. A ^ureditor who 
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fails to prove a debt or liability which is provable in insol- 
vency cannot sue the insolvent after his ^charge. Where 
a creditor had submitted his daun to the OiScial Assignee, 
but owing to an error m his oiBce a final dividend was paid 
out without this creditor being paid, the Court hdd that as 
this was a pa 3 unent m mistake of f^ct the Ofiicial Receive 
was entitled to a refund of the proportion bdonging to this 
creditor from o&er creditors (J. BaZa Dev% v. The Official 
Assignee of Calcutta, 54 Cal 251) . The unhquidated 
damages w^ch cannot be proved m insolvency are those 
arising from tort, such as hbd, or trespass, or misrepresenta- 
tion m the prospectus. Of course, debts arising out of illegal 
or immoral consideration, gambling debts, etc., cannot be 
proved Damages arismg out of contract are provable in 
bankruptcy [Jock v KippUng, (1882) 9 QBJ? 113]. 

Proof by Different Types of Creditors. — Where the pay- 
ment of a debt is guaranteed and the prmdpal debtor 
becomes insolvent, the creditor can prove for the full amount 
of the debt and then recover from the surely the amount of 
deficiency. The surety who has guaranteed a debt can also 
prove to Ae extent of his habihly to mdemnify for his con- 
tingent habihly m the insolvency of the principal debtOT, 
although he has not paid anything to the creditor \Rodmques 
V. Ramaswamy Chettmr, (1917) 40 Mad 783]. The liabihty 
m respect of the windmg up of a jomt-stock company can also 
be proved m insolvency of the contributory An executor 
who is also creditor of the deceased has a right of retamer 
m T^ ^hshi ^ law by which he can retam the money due to 
him from the estate of the deceased insolvent of which he 
is the executor, but m Indian law he has no such right, and 
therefore he can prove m the insolvency of the deceased for 
the debt due to him (Indian Succession Act, 1925, Sec 323). 
The holder of a bill of exchange has a smular right to prove 
m the insolvency of each of the prior parties to the bill and 
receive a dividend from each estate upon the whole debt,^ 
provided he does not get a larger amount than the one which 
is covered by the bill [JSa: parte Rushfortk, (1805) 10 Ves. 
409, p 416] The person who has endorsed a bill of exchange 
for the accommodation of another person is m the position of 
a surety and can prove m the insolvency of the person accom- 
modated by him \Haigh v Jackson, (1838) 3 M and W 598]. 

Tha Secured Creditor. — In case of a secured creditor the 
question is whether he is fully secured, or partly secured If 
fuHy secured, he has to recover from the security the amount 
due to bim and hand over the balance to the trustee m bank- 
ruptcy or Official Assignee Here, this fully secured creditor 
IS said to stand outside the bankruptiy, because he has a right 
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to sit upon security and even need not prove [Wliitc v. 
S:mons' (1871) LR. 6. Ch App 555, p 557 ; Hansraj v. Ojffi- 
cial Liquida*ors (1929) 51 All. 695]. When, however, the 
securitj* is msulBcient the creditor comes in under the in- 
solvency*. and in connection with his proof, the creditor, who 
may be a banker who has the securities on pledge or on 
which he claims a lien, may either (1) realise the security 
and prove for the balance (2) surrender the security and 
prove for the whole debt. (3) state in liis proof the value 
at which he assesses the security and prove for the balance 
or (4) ignore the insolvency proceedings and rely on his 
security (The Union Ben?: of Btjapvr v Bliimrao S JorapuTj 
31 Born. LR 463). In the second ca«re the position of the 
creditor on surrendering, or relinquishing the security, will 
be that of a secured creditor. In the third case, where he 
assesses a security, the Ofncial Assignee or trustee in bank- 
ruptcy may redeem the security on payment of the assessed 
value to Ae creditor or the banker, w’hoever he may be 
Of course, the banker who happens to be in the position of 
a secured creditor, may, at any time, give a notice in "writ- 
ing and require the trustee in bankraptcy or ^e Officii 
Assignee, to elect whether or not he wants to exercise his 
power of redeenung the security, and in case of failure to 
do_ so rnthin sue months the latter loses his right to exercise 
this power. In case the creditor has bona fide valued the 
security wrongly, he may be allowed to dter the valuation. 
li the security vhich was once valued by the creditor were 
to be subsequently* sold the net a'mount realised must be 
substituted by the creditor, or the banker, for the amoxmt 
of the valuation prewously made by the creditor (Sch. II, 
r. 15) Oi course, it is always wise to co*Tsult the Official 
^issignee before the hanker realises his security. It may be 
added here that m an English case, wz Ponsford v. Xfmon 
avd^ Smith's Bank, (1906) 2 Ch 444 "where the banker, after 
notice of the act of bankruptcy, realised the security and 
«handed oyer the balance to the debtor, it was held that he 
^^tled to do so The same rule will apply in India 
a the hazier realised the security and handed over the 
ba.ance. after he had notice of the presentation of the in- 
sol*. ency peti"fcion by or against the debtor This decision was 
given on the footing that though there was no creditor’s "right 
which yas linked, the act on the part of the hanker, was 
vjong in hanoing over the hdance to the insolvent debtor 
»»no ha.* ^capacitated lumself from tendering the money, 
^ ^e of a pohey of assurance being deposited with the 
b^er ether as a mortgage or by way of security for money 
aovmced. It w^ held in Deering v. Bank of Ireland, (1887) 
lA App. Uas 20, that the hanker concerned, as a mortgagee, 
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cannot prove for the vailue of future premiums, even, Ihiough 
the bankrupt covenanted to pay the said premiums. 

Interest in the Proofs — ^The next pomt to be considered is 
how far mterest could be mduded m the proof by the banker, 
by presenting his claim m insolvency. According to Rules 
23 and 24 of Schedule II, the question of interest is primarily 
divided mto two divisions l^e £b:st is where mterest has 
not been stipulated to be paid for and the second where the 
same is stipulated for. 

I 

In the first case, le, where mterest is not reserved or 
agreed for and which is overdue, the same is allowed if (1) 
the debt or sum is payable m virtue of a written instrument 
at a certam time, from the time when the debt or sum was 
payable to the date of such adjudication, or (2) if the debt 
or sum is payable otherwise, th^ from the date a demand m 
writmg has been made, givmg the debtor notice that mterest 
will be claimed from toe date of demand, until toe time of 
payment to toe date of such adjudication Here, it will be 
seen that toe mterest will be allowed from toe date^of such 
a nbtice to toe date of toe order of adjudication The rate of 
mterest allowed in such cases in India where it is not agreed 
upon IS SIX per cent per annum, wheteas m England toe rate 
IS four per cent per annum Where toe mterest was agreed 
upon, toe maximum rate allowed m England is five per cent 
In India, where a debt upon which mterest* has been stipu- 
lated, the mterest or any pecumary consideration m heu of 
mterest for the purpose of dividend will be calculated at a 
rate not exceedi^ sue per cent per annum, but this will be 
without prejudice to toe right of the creditor to receive out 
of toe debtor’s estate any high^ rate of mterest to whicli he 
may be entitled after the debts proved have been paid 
m full. 

As to the debt which is payable at a future date, 1 e. not 
payable when toe debtor is adjudged an insolvent, toe same 
will be allowed to be proved as if toe same was payable pre- 
sently and the ci editor may receive dividends equally with 
other creditors, deductmg ther^om only a rebate of mterest 
at toe rate of six per cent per annum, computed from the 
declaiation of dividend to the time when toe debt will have 
become payable according to the terms on which it was 
contracted. 

Execution Creditor. — ^Where a creditor has obtained a 
decree of execution against the property of a debtor, he would 
not be entitled to retam this agamst toe Official Assignee, 
iinipss he has reahsed toe assets m course of toe execution 
by sale, or otherwise, before toe date of the order of adjudi- 
cation, and before he had notice of toe presentation of the 
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insolvency petition by or against the debtor. Otherwise any 
creditor, or any one interested, may give notice of adjudi- 
cation to the Court which is executing the decree and on 
receipt of such a notice, the Court must durect that the pro- 
perty may be dehvered to the Official Assignee if it still be 
m the possession of the Court and the costs of the execution 
shall be a first charge on the property so dehvered and the 
Official Assignee shall have to' satisfy the charge either by 
sellmg the property or an adequate part of it. If, however, 
the property has been sold under execution of the execution 
creditor before these steps are taken, any person who buys 
the same m good faith would acqiure a good title against 
the Offiaal Assignee (Secs. 53 and 54). 

Preferential Debts. — In distribution of the property of the 
insolvent the followng debts ^all be paid in priority to aJl 
other debts and shall rank equ^y between themselves, and 
must be paid m full, unless the property of the msolvent is 
insufficient to meet them, m which d^e they shall abate m 
equal proportions between themselves: — 


(1) All debts due to the Crown or to any local authorify j 

(2) All salary or wages of any clerk, servant or labourer 
m respect of services rendered to the insolvent 
during four months before the date of the presenta- 
tion of the petition, not exceeding three hundred 
rupees for each clerk, and one hundred rupees for 
each such servant or labourer ; and 

(3) Rent due to a landlord fiom the msolvent : pro- 
vided tile amount payable imder the clause shall not 
exceed one month’s rent (Sec 49). 

Set-off.— Where there have been mutual dealings be- 
tween an insolvent and a areditor, an account is to be taken 
what IS due from one party to the other m respect of such 
nmtual dealings and fte sum due from one party must be set- 
TO agamst any sum due from the other party and tiie balance 
or the account sh^ be danned or paid on either side The 
person claiming ^e set-off against the insolvent’s property 
^ould not have had notice of the presentation of the insol- 
vency petihon aga^t the debtor at the tune of giving credit, 

(Sec'll 



CHAPTER XVn 

BANK BALANCE SHEET AND ACCOUNTS 

GENERAL pBSERVATIONS 

In this chapter it is not the purpose of the author to go 
into any details as to account keeping, because that forms 
part of an mdependent subject What is, however, intended 
is to deal with the most important factors m cannection with 
the balance sheet of jomt-stock banks and some of the 
important books whi^ th^ mamtam. For this pur- 
pose it IS well to remember (we have already gone over 
this ground m great detail m previous diapters) that tiie 
modern banker’s busmess consists of the following transac- 
tions, VIZ. (1) Grantmg of loans and overdrafts on approved 
securities, (2) Receipt of deposits on current account or for 
fixed periods, (3) Discountmg of bills of exchange and pro- 
missory notes, (4) Collecting cheques; bills of exchange and 
cash articles (postal orders, etc ) on behalf of customers, (5) 
Actmg as agents on behalf of their customers, for buying or 
sellmg stocks, shares, etc., collecting mterest and dividends 
either local or foreign, (6) Receiving in safe custody custo- 
mer’s v^uables, securities, jewdleries, etc , (7) Grantmg fam- 
hties m foreign lands to its customers, in shape of letters of 
credit, circular notes, or remittances, (8) Receipt of articles 
for ssde custody with or without a special charge 

The banker’s profit is generally denved from interest on 
loans gi anted, discount (or interest) on bills and notes dis- 
counted, commission charged for conducting current accounts, 
for acceptmg and endorsing bills payable abroad and for other 
services lendered to hus customers Out of the amounts paid 
daily m customers’ current accounts, a portion sufficient to 
meet daily cash demands, is retamed by him and the b^ance 
^ IS lent out at mterest or invested m gilt-edged or other secu- 
rities., 

A banker’s daily transactions may be summarised mto 
cash receipts and payments on account of current and fixed 
deposits, loans, overdrafts, remittances, etc. Naturally all 
these require a scientific system of book-keeping, giving 
mgyiTniim of results With the least labour The books here 
must' be kept written up cmitmuously to enable the banker 
to know his position from day to day. We shall now discuss 
a few of tiie most important books generally maintained by 
a banker m order to record his daily transactions. 

CASH DEPARTMENT 

Counter Cash Books. — ^The cash department keeps special 
day books. The "“Receiving Cashier’s Day Book” record the 
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actual f'qgli receipts distinguishing hetw^een receipts in corns, 
1 notes, cheques, etc A separate book for actual payments, ie. 
ngsTi paid out, is also kept known as tlie “Paying Cashier's 
Dav Book This “ Paymg Cashier’s Day Book ” records all 
Pflsli paid out, distinguishmg between actual cash and notes 
The totals of these books are then transferred to the General 
Cash Book and at the end of the daj% the genial cadiier 
clie^s the cash book balance with tlie actual cash in hand. 


Receiving Casliier^s Counter Cash Book 


Customer 

Total 

1 

Gbcqnos, etc; 

Notes 1 Coin 






1 1 
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Paying Cashier’s Counter Cash Book. 


Customer 

Total 

Coin j 

Notes 

1 Amount j 

1 1 

Numbers 

i 

1 

1 

1 

j 

1 

1 


s 

j 

1 

' ! 

i 1 

! 1 

1 ' 1 • 

1 ' 1 

, 1 . 



Cheques. — ^Cheques received from customers to be 
deaied are entered in a speaal book known as the “ Clearing 
Cheques Book ” and they are dealt with in the regular books 
of account after they are cleared. The practice with London ^ 
bankers happens to be to credit a customer immediately on 
receipt of cheques for collection and then 'to send them to be 
cleared The practice m India, however, is to credit the cur- 
rent account only after the cheques are cleared. 

The receiving cashier, after entering the ammint paid in 
as mdicated b3' the paying-in-shp, retains the nnins and notes, 
but the cheques are passed on to Bie waste-book derk, after 
the paying-m-slips aie pinned on to them The latter enters 
them in waste-book whidi has columns for analy sis according 
to the manner m which these cheques are to be collected 
The cheques are thereafter passed on to the “ Clearing De- 
partment” for presentation at the nlagrinor house and the 
paying-m-shps are in their turn handed over to the ledger 
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keeper for posting' the entry into ihe respective customer’s 
accounts 


Recevied Day Book (Waste Book) 


I 


Details 


Name 

Total 

amount 



WalkB 

» 

Bank of 
EnSiand 

1 


lee 

landi 

itry 

ues 1 

Money 

■ 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 



Note — The alcove form indicates vanous circles for convenience of 
clearing of a very large number of cheques In case in any distnct 
where the cleanng ba& is situated, the clearing is not divided into 
circles, serrate money columns will not be necessaiy 

General Cash Book. — This is a classified summary of the 
day’s transactions grouped together under usual “receipts” 
and “payments” side. This hook is closed daily and cash 
balance is carried to the succeeding day vnth which the next 
day’s cash is opened. 


BIMjS 

Bills of exchange received from customers for coUection 
are entered m a special register kept for the purpose known 
as the “ Deposit Bills Register ”, which is ruled with columns, 
statmg the dates of their receipt, name of the sender, together 
with the name of the drawer and the drawee, the date on 
which they are drawn, the due date and the amount When 
these bills are collected on due dates, the customer’s current 
accounts concerned are credited Bills are also received from 
a customer for being discounted, hi fact, the latter, 1 e “ dis- 
counting of bills ” forms a very important branch of a modem 
banker’s business A special book known as the “ Discounted 
Bills Register” is mamtamed for this purpose, which has 
columns showing the date on which the bills were discounted, 
the name of the discounter or seller, the acceptor, the (^awer, 
the date of the bill, when due, the amount, rate of discount 
charged and its final disposal The customer is then credited 
for Ihe amount m his current account and debited for the dis- 
count charged by the bank. 
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Bills Received for Collection Register 


No 

u 

1^ 

Date 

reccned 

From 

whom 

rcceiT 

cd 

Drawer 

Accept 

or 

Date of 
Dill 

Due 

date 

Where 

a^fe 

Amount of 
Bill 

i 

Date 

paid 








1 




1 

1 

i 
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Bills Received for Discounting Register 


No. 

of 

bill 

Seller 

i 

Acceptor 

Drawer 

g 

Amount 
of Bill 

Due 

date 

5 




Remarks j 


1 

1 


1 



1 

1 



1 

1 

1 






LOANS AND ADVANCES 

The loans to Bill and Sto(^ Brokers and others at call 
and sholt notice, for which separate Loan Registers are main- 
tained to record the date on which the loan was given, the 
name of the paity to whom it was given, the amoimt, the rate 
of interest charged, and the date on which it must be paid. 
If the person to whom the loan is advanced, as is generally 
the case, happens to be a customer of the bank, the current 
account of the customer is credited and the amount of the 
loan IS debited to a separate loan account. If, on the other 
hand, cash is paid^ cash will be credited and the loan account 
debited In case of securities deposited against loans, a 
separate register of securities is maintamed, with the date of 
the deposit, the particulars of the security, the face value, and 
the date on which they were returned 

In case of advances on consignments, a separate “ Regis- 
ter^ f (Sr Loans on Consignments ” is mamtaTnpdj giving parti- 
culars as to the consignment, the name of the consignor and 
the consignee, amount of the bills drawn, the amount of 
advance, the rate of mterest and the date on which the 
advance was repaid. 
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. DEPOSITS 

The hanker receives money on deposit for various 
periods and for which he incurs liability' of repayment wi'th 
mterest. E^ed deposits are entered m a special register 
known as “Deposit Register” giving particulars as to the 
date of receipt of the deposit, the name of the depositor, the 
rate of mterest, amount deposited, the due date and the date 
of repayment Besides this, the depositor’s account is opened 
m the ** Depositor’s Ledger ” in which he is credited for the 
amount. 

JOURNAL OR THE DAILY SUMMARY BOOK 

Owmg to the magmtude and volume of the transactions, 
a large number of record books have to be mamtamed by a 
bank, m which various items of daily transactions are entered 
and '&e Head Accountant has to coUect all these itons from 
the various books, which he does through the medium of 
“debit and credit shps” sent up by the responsible officer 
condemed These “ debits and credits ” are regularly entered 
m the Journal, the agreement of the totals of whi^ proves 
the accuracy of the work. The daily work of each of ttie 
departments is thus condensed and summarised and then 
recorded m the “ General Ledger ” of the bank, through the 
medium of the “ Daily Summary Book ” or the “ Journal 

GENERAL AND SUBSIDIARY LEDGERS 

Besides the books of accounts detailed above, a large 
number of subsidiary books m form of registers are mam- 
tamed, such as Deposit Register, Registers for Loans, Bills 
Received for Discount, Bills Received for Collection, Securi- 
ties Register, Securities Purchased for Customers Register, 
etc. On die same footing a large number of subsidiary 
ledgers embracing detailed record are also mamtamed side 
by side with the General Ledger in which totals are posted 
from these subsidiary Ledgers. To take an illustration, the 
Current Account Le^er is mamtamed as a subsidiary ledger 
which contains separate current accounts with all mmute 
details as to debits and credits of $11 the customers, whereas 
the General Ledger only holds one account caUed the “ Cur- 
rent Accounts Accoimt ” into which tiie totals are posted after 
collecting all the accounts of current account customers in one 
lump sum, VIZ for total debits and total credits, respectivdy. 
These suteidiary Ledgers are mostly posted through the 
medium of what is known as “ shp posting ”. 

SLIP SYSTEM OP LEDGER POSTING 

As we have already stated, a banker must know at a 
moment’s notice the exact amount to the credit or otherwise 
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of a customer’s account, and therefore, the transactions must 
he posted immediately, ie the transaction and its postmg 
must be almost simultaneous The current accounts of 
customers, therefore, are posted contmuously by means of 
“shps”, the double pitry principle being kept in view all 
throughout and caremlly given effect to, the slips bemg filled 
up eiffier by the customers themselves or the bank^ st^ 

When cheques and cash articles are paid m to his credit 
by the customer, they are accompanied by the paymg-m-shp 
m his Cash Book, thus debitmg ca^ account He ^en passes 
it on to the waste-book-keepm: for analysis This derk, hav- 
ing completed his work, passes ition to the ledger keeper, 
who credits the customer’s account with the amount paid m, 
and finally it is handed over to those responsible for writing 
up the pass book It would thus be seen that the transaction 
gets posted up as soon as it takes place, both to the debit of 
cash account and to the credit of customers’ account, which 
would not have been possible if the ledger keeper were to 
post the entries from the usual cash books, as he can VinTidlp 
only one book at a time, and that too, when the nasbiftr nan 
spare it, which would mean considerable dday 

On the same footing, the origmal cheques, drawn by 
customers are also used as vouchers for postmg. The paying 
cashier to whom the cheques are presented, credits nggb 
passes them on to the ledger keeper who debits the customeis, 
^us completing the double entry with the least delay. 
Finally, the cheques are handed over to the pass book clerks. 

Those transactions which are not covered by origmal 
shps prepared by customers are posted by mpans of dockets,, 
or shps, specially prepared by the members of the bank staff 
work is allotted. These transactions mdude 
bills discounted, mterest coupons collected, loans advanced, 
interests charged or allowed, etc Two different shps are 
prepared, one for the “ debit ” and the other for the “ credit ”, 
or sometimes only one docket may be prepared detailmg the 
]ouri^ ent^ with instructions for postmg debit, as well as 
ci’edit, for the transaction concerned. 

Forms of Slips. , 


THE POPULAR BANK, LIMITED 

15 th July ig^S 

ri5R TO DEPOSIT CURRENT ACCOUNT. TRANS 

Rs 250 * 


ABC 

Accountant 
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THE POPULAR BANK, LIMITED 

zsth July ig^8 

CREDIT A C BANERJI'S DEPOSIT ACCOUNT, 
TRANSFER FROM CURRENT ACCOUNT Deposit Receipt 
No 74168 
Rs 250 

' ABC 

Accoimtant 


Form of Docket. — Oi* a docket may be prepared instead 
in the following form * — 


THE 

POPULAR BANK, LIMITED 


iSth July 19^8 

A. C. BANERJI. 


DEBIT CURRElfT 

ACCOUNT 

CREDIT DEPOSIT ACCOUNT^ 

Rs 250 

ABC 

• 

Accountant 


BANK BALANCE SHEET 

t 

A Balance Sheet is defined as a statement of assets and 
habihties of a business at a given date (either annual or 
periodical) prepared with a view to display its financial posi- 
tion at fhat date 

In many countries where the banks are regulated by 
special Government legislation, as m India und^ the Indian 
Compames Act of 1913, the form m which the banks should 
publish their balance sheet is prescribed by law. In Eng land, 
tlie joint-stock banks are imder no such legal obligation and 
are therefore allowed to publish their balance sheets m any 
form of which their 'accountant or auditor approves. 

In India, the Form F, imder die Indian Compames Act 
lays down a form and prescribes certam special rules framed 
under it, applying to banks, the details of which are discussed 
a httle later in this Chapter. That form has to be followed 
by all Indian joint^tock lianks, or as “ near thereto as cu*- 
cumstances permit ”. 

It may be added tliat now the Amended Compames Act 
accordmg to Indian Compames Amendment Act, 1936, makes 





480 ‘ Law and Practice of Banking 

specific reference as to the Profit ‘and Loss Account, and lays 
down that the Profit and Loss Account, along with l^e 
Balance Sheet, must be placed b^ore the general meeting of 
the company as well as circulated among its members by 
being addressed to every member of the company at least 
14 days before the meetmg at whidi it is to be laid. Ihe Act 
furlher provides that the provisions of Table A—dause 107 
must be adopted by aU compames m their articles of associa- 
tion, and m any event the articles of every company shall be 
deemed to contam regulations identical with or to the same 
effect as Ihe clause 107 of Table A (Sec. 17) . The clause 107 
runs as follows * — 

*^6 profit and loss 'account shall, m addition to the 
matters referred to m sub-section (3) of Section 132 of the 
Indian Companies Act, 1913, show, arranged imder the most 
convement heads, the amount of gross mcoihe, disfmgmfi'hing 
the several sources from which it has been derived, and the 
amount of gross expenditure distinguishing the expenses of 
the establishment, salaries and other like matters Every item 
of expenditure fairly chargeable against ^e year’s mcome 
shall be brought mto account so that a just balance of profit 
and loss may be laid before the meetmg, and, in cases where 
any item of expenditure which may m fairness be districted 
over several years has been mcurred m any one yean file 
whole amoUnt^f such item shall be stated with the admtion 
of the reasons why only a portion of such expenditure is 
charged against the mcome of the ye^ 

Specimen forms of balance sheet and profit and loss 
account of a jomt-stock bank are given on the following pages 
and the prmcipal items such balance sheet covers' are dis- 
cussed thereafter. 
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In addition to the above requirements, the Companies 
Act requires that every limited Banking Company or Insur- 
ance Company or Deposit, Provident or Benefit Society, shall 
before the commencement of the business and also on the first 
Monday m February, and the first Monday in August during 
every year, in which business is cairied on make a statement 
in the form marked “ G ” in the third schedule, or as near 
thereto as circumstances will admit A copy of this state- 
ment together with a copy of the last audited balance sheet 
laid before the members of the company, has to be displayed 
m the registered office of the company in a conspicuous place, 
as well as in blanch offices, or places where the business of 
the company is carried on, until the display of the next state- 
ment Evciy creditor oi member of the company shall be 
entitled to get a copy of this statement on payment of a small 
fee not exceeding eight annas Non-compliance entails a fine 
of fifty rupees for eveiy day on the company and every officer 
of the company, knowingly and wilfully permitting such 
default 


FORM G 
(See Section 136) 

Form of Statement to be Published by Banking and 
Insurance Companies and Deposit, Provident, or 
Benefit Societies 

The share capital of the company is Rs , . divided 
mto shares of Rs . . . each 

The number of shares issued is Calls to the 

amount of Rs per share have been made, under which 

the sum of Rs has been received 

The liabilities of the company on the thirty-first day of 
December (or thirtieth of June) were.— 

Debts owing to sundry persons by the company : 

Under decree, Rs. 

On mortgages or bonds, Rs 
On notes, bills or Jmndis, Rs 
On other contracts, Rs 
On estimated habilities, Rs. 

The assets of the company on that day were : — 
Government securities (staUng them), Rs 
Bills of exchange, hundxs and promissory notes, ^Rs. 
Cash at the Bankers, Rs 
Other securities, Rs 

ASSETS 

In preparmg the joint-stock bank balance sheets the 
assets are arranged on what is known among accountants and 
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book-keepers as the ca^ or realisability order, the liquid 
assets appearing first, then the floating assets and nesct the 
assets of more permanent nature. This is a small departure 
from the form of jomt-stock compames other than banks, 
where the order of arrangement of assets is qmte the reverse. 

Cash.— The first item generally on the assets side is 
“ Cadi ”. This shows cash m hand, coins, notes, etc with the 
bank, cash with other bankers m current account, cadi wiflx 
the Bank of England (or with the Imperial Bank of Lidia or 
Reserve Bank of India) , and demand loans at call and short 
notice is generally given as a day-to-day loan to stock-brokers 
and others, agamst which there is always a deposit of gilt- 
edged securities and the item is treated as cash. Some banks 
place this first item under the headmg of Cash m hand and 
at call and short notice^’. 

Investments. — Here our Act wants Ihe nature of mvest- 
ments to be stated with their mode of valuation, e.g. cost or 
market value These consist inostly of Government of India 
Loans, War Bonds, Shares, Debentures of Pubhc Compames, 
etc It IS the prachce of all good banking institutions to diow 
these mvestments at cost, or at market v^ue, whichever is 
lower. (For " Redemption Yidid on Government Securities ” 
see Chapter XVH.) 

Loans and other Advances.— These are loans to customers 
either in the form of a fixed loan, or an overdraft. They are, 
of course, advanced on proper security, m form of Govern- 
ment loans, shares, bills of ladmg, bills of exdiange, life poh- 
cies, mortgages, etc. When a &ed loan is given, a speciak 
loan account is opened in the customer’s name, which is 
debited for the full amoimt of the loan and customer’s current 
account is credited for the amount In case of overdrafts 
allowed up to a certam amount only, a note is placed on the 
customer’s current account to that effect Inter^ as it falls 
due on this loan is debited to the customer’s accoimt dnd 
“ Interest on Loan Account ” credited. 

These loans appear under the headmg of “ Book Debts ” 
in the Balance Sheet and according to the special Form 
applicable to banking compames have to be shown as “ Book 
Debts ” distmguishmg between those considered good and m 
respect of w^ch the bank is fuUy secured and those con- 
sidered good for which the bank holds no security other than 
the debtor’s personal security, and also distin^shing be- 
tween debts considered good and debts considered doubtful 
or bad. Banking compames are now rdieved by the Indian 
Compames (Amendment) Act, 1943, from the obligation to 
disclose in Form F those bad and doubtful debts for which 
adequate provision has been made m their accounts to the 
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satisfaction of the auditors Debts due by directors or other 
officers of the bank or any of them either'severally or jomtly 
with any other person are also required to be sedately 
stated '' 

With regard to advances separate amounts i^ould be 
shown (1) for loans given to subsidiary compames, and (2) 
loans mcluding temporary advances made at any tune during 
the year to directors or managers of the bank 

Land and Building. — ^This item generally consists, for the 
most part, of Land and Bankmg Premises The Form requires 
that origmal cost, less total depreciation written off, should be 
shown In case of many first class banks the premises are 
written off, or shown depreciated, much below ffieir mtrmsic 
value and thus a secret reserve is created. 

Acceptances on Behalf of Customers.— There are bills 
payable which have been accepted by the banks on behalf of 
its customers mostly under the arrangement that the latter 
would provide fim^, wherewith the biUs would be met at 
their due dates The bank, as a rule, will only accept bills m 
this way against -.approved security, which generally takes 
the form of shipping documents, covering the goods repre- 
sented by the bills To take an illustration, supposing lhat a 
merchant arranges shipment in England from, say, one of the 
colomes, the colomal merchant is given a letter by the En^h 
banker, by which the colomal merchant is authorized to ^aw 
a biU up to a certam hmit, withm a certam penod, which the 
Enghsh banker undertakes to accept and pay This arrange- 
.ment enables the colonial merchant to draw the bill and dis- 
coimt it in his own country, thus securing cash agamst his 
shipments. Here the bank incurs a liability for which the 
customer is the guarantor Hence this item appears both 
among the habihties as weU as tiie assets 

Bills Discounted.— This forms a very lucrative branch of 
local banking As the bills cover the signature of more than 
one firm, they form a very safe tsqie of security to deal m, 
provided the banker keeps himself m close touch with the 
fluctuatmg financial position of various businessmen wiffim 
his Sphere of operations 

Other Assets. — ^Uiider this heading items such as furni- 
ture, stationery, etc are displayed. 

LIABILITIES 

Capital. — ^This item has to be shown on hnes similar to 
those of other joint-stock compames Under Section 136 of 
the Indian Compames Act, 1913 (corre^onding to Section 
108 of the English Act) a statement m accordance with Form 
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G has to be prepared and hung up m a conspicuous place in 
the registered office of the Company, every first Monds^ in 
February and first Monday m August, showing the nominal 
capital, its division in shares, the number of shares issued, 
c^s made, cash received as against them, showing details as 
to forfeited shares, if any, calls received in advance, etc The 
uncalled capital forms a permanent guarantee fund whidi 
enhances a bank’s stabihly In many cases, under the banl^’ 
articles of association, the whole or a lai^e part of the un- 
called captal can only be called up in the ev^t of hqmdalion 
and when such is the case, that much portion of the uncalled 
capital is known as “ reserve habihiy 

Reserve Fund.— This is a fund created in the usual 
manner out of undistributed profits. In base of banks this is 
invested m first class securities 

Deposits.— These wiU be either current account deposits, 
or fixed deposits, and should be shown separatdiy The total 
of these two types of deposits will give file tot^ habihty of 
the bank to its customers, which usually runs into figures 
many times the amount represented by the capital of the 
bank 

Other Items.— Provident funds, pension funds, etc. for 
employees follow here, as also the item of unclaimed divi- 
dei^ The next item is the “Acceptances for Customers” 
which has been already dealt with, as appearing both on the 
“ assets ” as wdl as the “ habihties ” side. 

Profit and Loss Account. — This represents the balance of 
profit available for dividend less actual dividends paid during 
the accountmg period 

Contingent Liabilities. — ^This item is shown on the 
balance sheet of bankmg companies m order to comply with 
the requirement of Form F They may mdude unpaid 
balance on shares bought as investments, claims against bank 
not acknowledged, arrears of cumulative preference divi- 
dends, etc the item is shown only by way of a note m the 
body of the balance sheet and is not brought out m the 
amount column, as it does not represent any accrued habilily. 



CHAPTER XVni 
INDIGENOUS BANKING 
THE BANKING STRUCTURE IN GENERAL 

Lidigenous banking, as distinguished from pure money- 
lendmg, is mostly confined to members of certam well-known 
castes of Hindus, such as the Marwadis, the Jams, the Multa- 
nians, the Nattukkottai Chetty, etc These are mostly family 
concerns, and m some cases have become a hereditary csGlmg 
Tliese indigenous bankers are located at different centres m 
villages and to^vns In villages we have the village banker 
who lends money to the people as well as sells com and seed 
to tlie cultivators They do not generally deal m instru- 
ments hke hundts and cheques, though they receive deposits 
from their ’clients m small amounts TOie rate of interest 
charged by these village bankers is vtery heavy, and some- 
tunes exactmg, but the advent of the co-operative credit 
society has in a very large way kept this tendency within 
bounds The high rate of mterest is, no doubt, made compul- 
sory through the unsatisfactory nature of the security which 
an average Indian villager is in a position to offer, not only 
due to poverty, but also to the peciffiar nature of the country 
which IS mostly dependent on its agricultural ou^ut and 
where crops entirely depend on the vagaries of the monsoon 
In certam villages these bankers have to keep their money 
idle for neaily half the year, which is one more reason why 
they are driven to the necessity of chargmg higher interest 
with a view to make up for the loss so ent ailed These indi- 
genous money-lenders have also, m certam number of cases, 
to keep their money locked up on fixed loans for a long period 
agamsl security of land, jewellery, etc 

The Deposits and ChequeSi — ^The deposits with these 
MnkCTs are not generally very large, for the simple reason 
that bankmg has not spread m modem Tndi^ on anything 
lie the footmg on which it has m Western countries These 
bankers frequently honour cheques, or hwndis payable on 
demand, to those of their chents who keep a current account 
wth them Western banking, no doubt, depends largely on 
additions money received by it m deposite, but the mdigenous 
banker has mostly to rely on his own capital and accommoda- 
on, or _oans, received by him from his brother bankers 
ome mdigenous banks issue cheque books and pass books 
ne cheques are m vernaculars, but having no mter-relation 

these deques are cashed more on 
e ootmg of hundis payable on demand than as cheques 
dealt with m course of dearmg. There is much room for 
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the expansion of indigenous hanlcing, if efEorts are made m 
a proper manner to induce people to cultivate banking habits 
thereby facihtatmg commerce and industry as wdl as bringing 
about the most desired expansion of mdigenous banking. 
There are no class of people better qualified than indigenous 
bankers to take up tibis work of great national importance m 
connection with villages and outlying stations, as they 
demand the advantage of being m dose personal toudi vuth 
the chents, the advantage to which no branch manager of a 
jomt-stock bank can ever aspire In case of deposits the 
depositors give suffiaent notice before withdrawing. There 
are some shroffs, or mdigenous bankers, who do not receive 
deposits from aU and simdry, but restrict these operations 
among their personal fnends. 

Combination of Banking and Trading.— -A good prqpor- 
tiaa of these mdigenous bankms particularly in the inferior 
of India, are also traders They carry on a variety of busi- 
nesses side by side, their banking busmess ranging from that 
of gram dealers to jewellers, mdustrialists, etc. A number 
of busmess firms also do banking business as a side hne 
This pecuharity seems to prevail among bankers of almost 
all the Indian provmces, a tendency whach seems to be on 
the increase due to the growing competition of jomt-stock 
banks m the mofussil. In cmitres around Bombay and 
Central India, they deal largely in cotton and seed, or act as 
commission agents and flounsh both as bankers and traders 
If one were to search among them for those who confine 
themselves strictly to banking busmess, he would find them 
among the Natukkottai Chettis and Multanians The former 
are exclusively bankers, whereas the latter restrict their opera- 
tions to deah^ m hundis 

Financing of hifemal Trade .^ — A large number of these 
bankers remit money from place to |dace through the medium 
of- hundis which are strictly speaking inland trade bills 
Some of them act as shroffs and d^count hundis either directly 
ivith the merchants, or through hundi brokers, thereby 
adyancmgv money on them These hundis are frei^ redis- 
coimted by shrbffs at the bazaar rate, particularly when the 
bazaar rate is high. Thus mtemal trade is very largdy 
danced through the medium of hundis. These hundis 
commumcated by the shroffs, are very rardy dishonoured 
with the result that they circulate freely. Besides this, 
there are well-known shroffs and bankers who pur- 
cliase hundis at a high rate of discount for ready money, 
and rediscount them with the Imperial Bank, who are pre- 
pared to advance money on those endorsements. Virtually 
speaking, these operations of important shroffs are more or 
less simdar to those of the large biU-brokermg or discoimt 
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houses of London, who boirow the surplus day to day fund 
of the ^London Money Market and use same along with tlieir 
own capital for tlie puipose of their business In Bombay, 
the most prominent indigenous bankcis doing this type of 
business aie the Multani shofjs, who command considerable 
ciedit and reputation for astute banking knowledge, so much 
so, that when tlie Multam refuses to discount a liundi this 
is treated as a danger signal by all market operators These 
Multani bankeis are banded into an association rvith a view 
to regulate their rate of discount rn accordance with the 
fluctuation of the Bank rate These shoffs and indigenous 
bankeis seldom deal m foreign trade bills They make a 
spcciahty of the hundi or the indigenous bill 


The Financing of Crops.— -Tire indigenous bankers play a 
very important part in the financing of crops all over the 
countiy Tire village trader, m case of less enhghtened 
villages, lends money on the growing crop and ultimately 
pui*chases it himself He then sends out the surplus, after 
keeping a portion of the produce for sale locally, to the town 
to a trader who is also a banker Ff om here the produce is 
sent out to outlying centres and hundis are brought mto 
play In case of more enlightened villagers, who have not 
boi rowed from the village trader, the produce is sent to the 
town to the exchange marts, otherwise known as Mandis 
Here the produce is purchased b)' a variety of persons spcli 
as merchants from to^vns, their buying agents, and indigenous 
bankeis who are cither buying for their clients or themselves 
Purchases are generally made here for cash, as the villagers 
prefer that foim of payment 

The Large Type of Banker. — ^Thc laige type of indige- 
nous bilkers such as the Marwadis, the drains and Chetties 
have offices and branches all over tlie country, particularly 
m iinpoitant centres like Bombay, Calcutta, Madras and 
Delhi Some of them even keep correspondents outside India 
in places like Africa, Aden, Abyssmia, and even m Europe, 
JapM and China The Chetties are said to be the cleverest 
or all the indigenous bankeis in India in spite of the fact that 
they generally are not educated on modern lines They pos- 
sess considerable banking acumen, for the simple reason that 
^ me associated from early duldhood with the busmess 
or bankmg which their family members have been carrying on 
or generations The whole family generally works as one unit 
m connection with the busmess of the firm, and the mcen- 
“wir^se the family fortune is a great element in bring- 
mg about efficient results They are most rehable as banker's 
niit ^‘I’^ntly trusted with large sums of money, with- 

baiters of their own caste The other 
caste mostly resembhng this type is that of the Marwadis of 
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Western India who are equally competent and whose bank- 
ing acumen is also hm:editary.^ 

These bankers are mostly associated together m Mahajans 
or similar institutions, in Bombay thqy have the Bombay 
Sbrofik* Association, the Marwan Chamber of Commerce, the 
Multam Bankers’ Association, etc. Jomt meetings of these 
bodies are frequently held to discuss and deal with the 
problems of their business. In Alunedabad they have the 
Ahmedabad Shrofiis’ Association and there is also the Sbikar- 
puri ShrofiEs’ Associatioh whose membership is made up of 
the Multam bankers. 

Fmancing of Goods and industries.— In connection with 
goods also the local ^opkeeper either borrows from the village 
banker m order to buy the goods, or by depositing certain 
amount with bankers, orders out the goods through them 
The bankers here finance the shopkeeper through honouring 
hundis drawn upon him, or by crests m account for a period 
Here the banker makes additional income by charging com- 
nussion or brokerage on each deal 

In this connection it may be noted that m case of goods 
imported from foreign countries, the exchange banks play a 
very small part These import^ goods are simply handed 
over to the dealers on payment m cash and the mdigenous 
bankers provide the finance Generally, these bankers or 
shrofs take up these goods on account of merchants m the 
mofussil by paying for them m towns like Bombay or Karachi 
and recover the amount after ddivery 

Besides advancmg money to the local cottage mdustries 
and small factories, the laige ts^pes of indigoious bankers are 
also lending money on deposit to the null mdustry, particu- 
larly cotton textile Here they frequently arrange with the 
managing agents to secure a share m their commission in 
addition to mterest as a condition precedent to deposting a 
fairly large amount 

INDIGENOUS BANKERS IN THE PRESIDENCY OF 

BOMBAY 

How to TJnk Ind^enous with Modem Bankii^. — This 
question !i^ been of late agitating the pubhc mind and various 
Banking Committees have been mquiring on it The idea is 
to arrive at some formula by whidh the mdigenous bankers' 
status may be authoritativdy recogmsed and his knowledge 
experience and resources effectively taken full advantage of 
to the best interests of the country. The Bomb^ Provmcial 
Bankmg Inquiry Committee in its Report (Para 265, Vol I) 
admits the 
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" tIcMmbilih ol rccoKnwnj' and a<la]tUnf' it to jircJtnt day condUians 
vn as to inaUt U a pari o[ .i national credit sestirn '* 

It fuilhci adds that: — 

"It sruns, tliircfon*. disirabli to lalt ndianlaf;t of Ibo agency, of 
indigininis InnKirs by lulling them up uitJi llic ftnfral Kinking Insii- 
tiition {If the Inip'.rnl lJ.inl. of Indii) in some sinlibli* iiiinnir” 

The piinciplcs which they lay down may be quoted in 
then own language as follows — 

\\( are of opinion that tin nginc} ^rlirme 'liotilil be introdiiLul 
ttnlalixih at silicttd pliti* wliirt th»n i no orfMiiis'd Innlf, iillipr 
joint ->li>(k or coopiraliM, tint tin* Wrof/ noiiiinUid as agint of tin* 
ciiitid binlini' institution ‘hotild rtrttei* ftitifi fiom it to b" iiiipInjKl 
1), Inin nt Ills onn risl 'in inatini* ad\atiii-> within simtiomd liniits and 
siibjiil to Mirli gintnl conditions as tin} lx pii irilxd be tlx bnni , it a 
rill of intinst not (uiiding : p<rcint o\ir tlx rili i barged bt the bank 
ilip agent should do no bii'iniss other tJnn banting and ^o long ns he 
iindirtalc:) to bear los'-is, if anv< lit should not bt* pnxintcd from doing 
ins own pnxatr banting btisinr<s. but he should not make use of the 
banl 's adxancti* for his prisatc business lie <hoiil>l lodge with tlic bank 
gilt-(dgrd or other ncccptahU f<-curitits of ninoiint' that might he mutually 
agretd upon, Icip stparatc accounts of the biisinf-s don*' on behalf of 
the bank and maintain regular account books which should be axaihbic 
to the banl* for inspection and audit Ihc arrangement may be made in 
the first instance for a lived penod and maj he rent wed from time to 
time We are further of opinion tint in the selection of agents a syndicate 
of shroffs should be gnen preference to a single s/irof; or a firm of 
sVrojjs Siieli combinations would hax'c the pnstige of regular lianls, 
would inspire confidence in their strength and stability and would retcivo 
bcttir facilities than single firms " 

POSITION AND FUNCTIONS 

” If the indigenous bankers arc rncoiiragcd to increase their actixi* 
lies under the proposed schtnu, the central banking institution would 
be able to discharge its obligations to supply banking facilities in such 
areas through the instrumcntaliU of an agenej which would be more 
economical and cfTcctixc than a’ branch in reaching the people in the 
mofussil and proxiding tlic link ncccssaiy to connect the central banking 
institution with tlic indigenous agencies now financing towns and villages " 

In Bombay Presidency, accoidmg to the report of the 
Bombay Provincial Banking Enquiry Committee, 1929-30,, 
Paia 254, Vol. I, there were as ascertained by the census of* 
1921, 26,303 people engaged m banking business, i.e includ- 
ing bankers, money-lenders, exchange and insurance agents, 
money changers, brokers and other employees. These includ- 
ed 2,847 women The indigenous bankers of this Piesidency 
perform all the functions of the other banks, such as receiv- 
ing of call money, fixed deposits, keeping of current accounts, 
makmg payments on the account of the holder personally and 
honour written orders conveyed by letter, Loans are advanced 
on security or on personal credit by them, either on overdraft 
or on cunent account, or as call money, for their short or long 
periods They discount hundis and carry on a large amount 
of inland exchange business through a network of offices 
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and agencies Their special characteristic is that they come 
in close personal tou^ with the customers, whose family 
history and financial position is very wdl Imown to them. 
This was exactly the case with private bankers m England, 
which enables as it did the En^h private banks, to build up 
deposit banking m a large way by ^couragmg bankmg haldt 
among the rank and file of other customers. On this founda- 
tion ^e structure of Enghsh jomt-stodc banking was raised, 
which IS now flourishing, m ^ite of the fact tfauat the brandh 
manager who has replaced the private banker has deprived 
the banking busmess of the advantage pecuhar to tins per- 
sonal touch The mdigenous and modem bankmg happens to 
differ m this presid^cy, as well as m others, masmuch as 
they combme trading with banking. The other drawback is 
that they carry on busmess and keep them accounts on the 
orthodox system, which, though simple and economical cannot 
permit of the expansion of busmess on large hues, even 
where possibihties are presmt. At one time these bankers 
went to the length of obhgmg thmr clients by> doing busi- 
ness at any time of the day, and even after sunset or till 
midnight, but nowadays m centres hke Bombay, Ahmedabad 
and Karachi, busmess is restncted up to sunset only. The 
loans advanced by these mdigenous bankers m this presi- 
dency generally carry mterest at the rate of six to ei^t per 
cent. 

Methods of Advandng Loans in Bombay Presidency. — 
Loans are advanced on Chalu KhataSf 1 e on current accounts 
These Khatas are generally open for mter-sbrojS^ transactions 
and are liable to be repaid on demand. The Chalu Khatas 
are also mamtamed for private customers Whm the loan 
is tp be ddayed, and not repayable immediately on demand, 
the account opened is said to be Khatapeta 

If, however, the money is borrowed for a penod which 
vanes from a fortmght to a year, and interest is paid, the 
accoimt IS known as Byajbadala or Mtyadi Khata Tempo- 
rary loans given free of mterest for a day or two and without 
taking promissory notes or receipts, generally an mter-shroff 
transaction, is known as Hathudhar, Besides this money is 
lent on hundts, promissory notes, railway receipts, etc. The 
shroffs do not generally deal m mortgage of unmovable 
property 

Besides dealing with the brotiier shroffs and town and 
, village money-lenders and traders, the shroff also finances 
' cottage industries and other small mdustrial concerns such as 
rice factories, flour nmls, silk cotton mdustries, gold thread 
industries, etc. The financing of the agricultural produce is 
done by the shroffs through thd medium of Sowcars and 
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money-lenders These Sowcars borro\r money from the shro§s 
and lend out this borrowed money, plus their own capita, to 
Ihe village trader who happens to be also a xboney-l^do:. 
This trader advances money to the cultivator on the crop hir 
seeds or other purposes of agriculture. When the crop is 
ready the agriciUtuiist sells the surplus to the trader in the 
town, after retaining a portion of the produce for consump- 
tion of the \'illage. This is done through the help of finance 
provided by the shofs throng the circulation of htmdis. 
There are also villagers w'ho are not so dependent upon the 
money-lender who bring the crop to Ma^is or Exchange 
Malts for sale, where buyers from towns and other places are 
present to purchase same with the help of mdigenous finance 
or other arrangements, the dealings with the agriculturists 
bdng of necessity in hard ca^ 


Procedure of Fiiiance by ShrofiEs.— According to the 
Bombay Provincial Banking Inquiry Committee's Report 
1929-30 (Para. 161, Vol I), the procedure followed by the 
shroffs in connection with 'heir finance is as follows: — 


The adi'ance by the shroff is made either in the fonn of a loan 
or Khaia account, or by discounting darsi.ant hutidt accompanied by 
railway receipts In most cases the shtoff acts as a commission agent 
also He pa)’s m ad\'ance to his consbtnent from 75 to 90 per cent 
of the value of the goods against railway receipts, the balance bemg 
adjusted on sale of the goods The value of the pnrdiase of one con- 
signment is set ofE against the sale of another through the same siirojf. 
The advance by ban^, whenever given, is against a promissory note or 
pledge of goods Advances are not pven ireel}' by the banhs against rail- 
way receipts It is necessary that lespectible merchants should receive 
accommo&tion against railway receipts for goods 


" The negotiable iinstrument commonly used for the settlement of 
accounts is the trade bill or hundt— -mostly datshani hutidt, which is 
payable on demand, but for the payment of whidi a few days’ ^ce 
is often allowed at some places The purchaser makes pajment by pur- 
chasmg m his own town htindts payable at the place of the sender, out 
if such htindis are not available, he secures and sends the sdler Jjuhdts 
on Bombay where everj' merchant has busmess connections While 
m some cases, the hundts represent real movement of crops, in several 
cases they rqiresent loans gn-en to ihe merchant or trader by the in^- 
geno us banker Similar ly, the sJnoff finances the seller by advancing 
certain percentage of the I'alue of the goods Godown &cilities are some- 
Umes available in gms and presses Trade bills drawn bv sdlexs on 
buyers w m use Acceptance credit for the purposes of internal trade 
IS not d^oped m the Pio\'ince It would hdp xhe indiwdnal trader 
ro^d^bly his bills m respect of good outstandmg accounts were 
reauy discounted and converted into cash as is done m other countries 


' “Sarfs movement of articles of export, other than agricnltnial 
fefmdustnes in the Province prodocing manufectureis* 
there is: such ^ tiiat of gold 
Sce'/i ^ oil-cakes, is generally 

tiiTPr'c shippers Where consignments are sent on the manufac- 

^ provided mostly bv the indigenous 

S^up p^rt ^ 
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The Shroffs and the Accommodation they Rec^ve^The 
shro^s m their turn, as we have already seen, borrow th eir 
additional capital from the joint-^tock bank, as well as from 
the Imperial Bank, by discounting tlie hundis or pro- 
missory notes with their endorsements, ^e Mtdtani shroffs 
get the largest accommodation from the Im pprig'j Bai& in 
connection with the rediscounting of hundis in this Presi- 
dency. Those shroffs who are cm the approved list of these 
banks receive accommodation up to cert^ lunits at the ml- 
mg rates of interest. They generally get their advances on 
demand promissory notes, signed at least by two of them, 
or one shroff and one merchant. Accomniodation is elIso 
given on hundis drawn on merchants with the shroffs* endorse- 
ment. The penod for which this accommodation is given is ' 
usually sixty days Ih the city of Bombay itself, the shroffs 
also rediscount bazaar bills, which th^ have mther received 
as security on advances, or have otherwise acquired. 

Warehouse Facilities.—- It is furiber added by the Bombay 
Provmcial Banking Inquiry Cmmmttee in thmr report that 
warehouse accommodation is badly needed, as the mercantile 
commumty was averse to pledging its stocks with hanks. The 
Cmmmttee recommends licked wardiouses in the interior dr 
the country, the warrants of which can be freely transferred 
to banks and shroffs as security. In this connection it may 
be added that the same difficulty is experienced in Bombsy 
and Ahmedabad, with reference to financing of the stock, hoffi 
manufactured and in form of raw commodity, in case of the 
cotton tmrtile nulls The managing agents hare have to pur- 
chase the whole of their requirements for the year duiiog the 
season which locks up a large proportion tiieir floating 
' capitaL They are much pressed for want of capital, parti- 
cukrly when the manufactured stock gets accumulated during 
periods of market depression. They cannot pledge same/Wilb 
hanks and shroffs by mortgagmg their godowns for fear of 
losmg their cr^t with their depositors. It m^ be men- 
tioned here that under the managmg agents system the cotton 
nulls of the Bombay Presidency are largely formed witii much 
less capital thmi the normal requirements even of the fixed 
assets This deflaenqsr is being filled up by calling on the 
public to deposit moneys on loan for fixed periods at attractive 
rates of mterest for this class of mvestments. It can be easily 
noticed that under the circumstances a run on part of the 
depositors would mean a serious situation. It is th^efore 
urged by many authoritative writers, and numerous experts, 
that licensed warehouses on the footing of those existing in 
Amorina and Japan, should be opeaed preferably witii State 
guarantees, and under State supervision, where this stock 
could be kept and warrants issued as negotiable documents on 
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the deposit of vrliich -advaaces can be readilj* granted by the 
banks ■ * r 

” - Indigenous ' Bankers* Grievances.— The prjicipal griev- 
ances of the indigenoiss bankers, according to the Report of the 
Bombay Pro%Tncial Bankmg Inquirj’ Committee, 1929-30 
(Para- 264, p 203, VoL I) . are that 

" Tae Impsna! Esci: aid c* C 2 the locian jo:at-stod. banks do not 
accord to thea the recognition due to tnem as ban! trs «ho finance and 
control the balk o: the trade and indnr^* oi the counuy. They thmk 
xhev are entitled to the same faciiiues and concessions as are ^ven to 
n g-Va by the Imperial Bank lor mter-bnnhs busines' and leaiittance 
Tne" resent the manner in ’ h.ch inooines are made in the B a z a ars bt' 
the Intelligence Department of the Icipenai BarJ: and the other banks 
concerning thc.r cr^t and pos-fcn and the/ see ro reason i.-hj they 
shon-d be asked to giie j 0 .nt sgnatnres of surtuts for accomirodation 
pven to them, r.hen other banks art financed vithout anj such humi- 
laiing limitations Tnere is ro que^ oi that tbc'e tmditional bankers 
ha.*-'canse to be dissatisfied \»ita *the ros’t’on in ■nh.cn tney find them- 
ssl.es nlaced in the mode-n baalrng ofganizauoa oi the countrj*. From 
the Dana s pojit of «er , it may be t'gea that if tbc indigenous bankes 
are not treated -nth the same conSiderat^n that is due to them as bankem. 
it is because it is dimenit to (Lstiagu^*' a ginamc banker from a trader 
cr a comm.$r -03 agent or a bro_cr and to ascertain (le5n.tely his financial 
pcs-nen ' 

It v.tII thiis be seen that the only difficoliy that happens to 
Le in the v’ay is that some of these mdigencus bankers are 
com’cxing trading vdth their banking business. There are, 
hoTrever a large number of saroHs v.ho do not combme trad- 
ing *v:th banking. In their case there should be no difnculty 
in arrivmg at a formula for recognition, and it is hoped that 
some solution vnll be evolved by a conference of both the 
partes interested to the advantage of all concerned. 


rODIGZI'^OUS BAKKERS IK BENGAL 

A Special Form of Evolutioxi. — According to the Report of 
the Bengal Profundal Banking Inquirj' Committee, 1929-30 
(Vo]- I), there are feTv indigenous bankers in Bengal who 
cany on hanking exclusively and almost all combine tradmg 
wholesale or retail with thdr busmess of bankmg. In the 
opimon of the Committee, this combination of banking with 
trade ^has ever existed from the days of early hanking in India 
and “iat such combination is not unsound, but it is m thdr 
epimon a roedal form of banking evolution suitable to the 
conditions or the country. This mixed business is mostly 
done m the mefussii in absence of other banking institutions 
in compenrion. The only objectionable feature happsis to 
ne that these bankers do not keep separate account for these 
^o baches of their business, but mix them up. Most of 
^^S®iious bankers in Bengal are Llarwadis and other 
caaies of the ^ndus They also take deposits, but the largest 
proportion of the bulk of the capital used, as in case of indi- 
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genous bankers of the provinces, is fumidied by Ihemselves. 
Here also, for reasons which we have already stated else* 
where, surplus cash remains idle during certam period of the 
year m the hands of the ind^enous baidcers which they gene- 
rally invest in treasury bills or other forzns of Government 
securities 

The method of lendmg money to the agriculturists m the 
villages and the negotiating t>f kwndis is, more or less, similar 
to the mode of dealing m die Bombay I^esidency. Ihe same 
is the case m connection with small mdustnes m the mofussil. 
We shall however deal with this a httle later. 

Deposits. — At one tune, receiving deposits was a very 
important part of the busmess of Bengal mdigenous bankers, 
but this branch of busmess seems to have considerably 
suffered for vaiious reasons The competition of jomtrstock 
banks with their modem methods is no doubt one of them, 
particularly m centres where these banks and their branches 
are located The other competitor in outside locations is the 
co-operative bank and lendmg corporations in Bengal Presi- 
dency known as “ loan offices These loan offices are a pecu- 
harily of Bengal They are }omt-stock companies registered 
under the Indian Compames Act of 1913, and are mostly 
manned by Bengalees They attract deposits, though their 
working capital is not very large m each case. They cany 
on side busmesses, besides that of bankmg and mdney-lend- 
ing, such as motor tran^ort Ihe present high rate of mtmrest 
paid on Government boxrowmg is also said to be one of the 
causes which have tended to r^uce deposits with these indi- 
genous bankers. These Bengal mdigenous bankers do not 
issue pass books like bankers m the other provmces who 
receive deposits, etc do The Banking Inquiry Committee 
of this province strongly recommends them to issue pass books 
and grant receipts m proper form, acknowledging payments 
either m full or part of the loans, with a view to inspire 
pubhc confidence and secure stabdity. Th^ also recom- 
mend standardisation of credit mstruments m use m order 
to help the mcrease of discount facihties. 

Internal Trade and Finance.’— The most important branch 
of busmess of these indigenous bankers is the financing of 
mtemal trade through the medium of hundis or PurjaSj or 
entries .m account books called Hatchitas, Kkatapetas and 
Khatamities These are mostly commercid loans given on 
personal credit The method of finance by these mdigenous 
bankers m Bengal, particularly in Clacutta, happens to be 
lending of money to the merchants who go mto interior 
for purchasing the produce, as wdl as to local war^ousemen, 
with a view to assist the movement of commodities which are 
imported from outside by means of bills of lading and rail- 
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way receipt. In other words they help by making these 
advances, generally on personal credit to the merchants, for 
purchasmg either the imported goods for distribution in the 
mterior, or for gathering local products for export. As the 
loans are generally granted on peisonal security, dealings 
are confined mostly with the most trustworthy of the men 
and recovery is made by the borrower i emitting the whole 
of his daily sale proceeds to the banker to be credited to the 
runiung account; this system of accountmg is called' 
" Khatamiti ”. 

A small busmess is also done on advance of money on 
pledge, on jewellery and mortgage of land Loans are also 
given to the approved customers on promissory notes with- 
out security, or on guarantee of a thud party. 

Credit for Internal Trade.— In case of imported goods, the 
jfinancmg is done by large mei chants who either buy them 
at centres like Calcutta, or import on their own. ^e 
mofussil buyers buy either from Calcutta or from branches 
of some of these large merchants on credit paying interest. 
These large merchants possess their own capita and resources 
and when extra facihties are required borrow from the mdi- 
genous bankers on a /lundi or purja The same system of credit 
prevails m case of agricultuial commodities such as that 
brought from the provinces to cenlies like Calcutta, Chitta- 
gong and Narayanganj, and distributed all over the mterior 
The method of finance in the act of bnngmg these commodi- 
ties to the central places and ports is similar to that dealt 
with m case of Bombay Presidency 

Tlie Hundi in Bengal. — ^Ihe hundi or the mternal bill of 
exchange is the chief instrument of credit Here aJso, as m 
other provmces, they are either Darsana, Hundis or Usance 
Bill called Mitdoft hundis These hundis pass fredy from 
hand to hand and are freely rediscounted when presented by 
approved customers. The Sahjog hundi, Dhanijog hundi and 
Jokhami hundi are also used. The rate of fecount in con- 
nection with this hundi known as huduina vanes from 4 to 
W per cent accordmg to the pressure on the money market 
^e hundis are used for (1) raismg of loans, (2) purposes of 
nnancmg trade, and (3) for ,iemittance of money from one 
place to another 

One other instrument used m Purja, which a 

written request addressed to the lender and signed by the 
TOrrower to pay Ihe amount mentioned m the instrument. 

1^ T^rja IS stamped with a one anna stamp and it acts the 
p^ of an acknowledgment of debt It also contains a rate 
interest wmeh is payable and is issued for temporary loans, 

1 e for periods not exceedmg three months. 



Indigenous Banking 501 

• 

Just on the same footing as in Bombay, the indigenous 
.bankers of Calcutta rediscount with the Imperial Bat^, and 
even have relations with the exchange banks, as well as the 
]omt-stock banks m that aly. According to the Provmcial 
Banking Inquiry Committee’s report, the total value of huTidis 
discounted by &e Imperial Bank of Calcutta durmg the year 
ending 31st March 1929, was approximately Rs. 14,10,00,000 
as against the total amount of the whole of Bengal of 
Rs. 15,20,00,000. 

MADRAS INDIGENOUS BANKERS 

The Nattukkottai Chetty^In the Presidency of Madras, 
the most prominent commumly which controls the indigenous 
banking business is one known as Nattukkottai Chetty There 
are, of course, the Multanis, the Marwadis and some Brahmans, 
who also do tlus busmess. The peculiarity of indigenous bank- 
ing m Madras is particularly mterestmg m connection with 
the organization of indigenous banking as controlled by the 
Nattukkottai Chetties These Chetty bankers do a large 
business m receiving deposits, on which cheques are allowed 
to be drawn The rates of mterest they allow on these deposits 
are rather attractive while compared with those of the joint- 
stock banks Their peculiar advantage is that they are most 
intimately in touch with their own chents, their banking 
experience and knowledge is hereditary and they are 
respected for their high mtegnty. The capital wldch is 
reported to be mvested by th^e Chetfy bankers m the pro- 
vmce of Madras, is estimated, according to the Madras Pro- 
vmcial Banking Inquiry Committee, at about fifty crores of 
rupees, the deposits are estimated at about twenty-five crores 
of rupees T^ estimate is not in any way exaggerated 
because a much higher figure is put forward by others say, 
to about eighty to nmety crores of rupees m cash, fifteen 
to twenty crores m house and other property and about five 
crores m jewels 

The Chetties have a pecuhar system of training their 
branch managers, or agents, through the medium of appren- 
ticeship coupled with an a^eement to serve th^ masters 
after &ey complete their education They are then sent out 
m charge of the branches and agencies m differ^t centres. 

The business to a certam extent consists of discounting 
trade hundis, giving loans either on a smgle signature, or on 
jomt security of more than one. They also lend, though on 
a small scale, on mortgage of produce, goods and immovable 
property. Hundis such Daraan hundt, Nadappa Vaddi 
hundis and usance hundt payable at fixed periods are used by 
them. They do not now lend largely on produce, but advance 
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money to a small extent to agriculturists on land and promis- 
sory notes. 

Multanis in Madras. — A small number of Multanis from 
Shikarpur do busmess in Madras as inteimediaries between 
merch^ts and joint-stock banks. They also advance money 
to the agiicuLtural and other xxroduceis in busy season, and 
borrow on short terms from joint-stock banks, principally 
from the Imperial Bank, but generally rdy on their own 
personal resources They take small deposits on current 
account to be repaid on occasional demands according to 
arrangements 

The Marwadis also are carrsnng on a flourishing business 
in towns in Madras, and that too on a large scde They 
advance money on produce, ornaments, pro-notes, hundis, 
mortgage, etc but do very htfle flnancmg m connection with 
the small industries m this presidency. The rates of interesi 
charged by them is from nme to tw^elve per cent on mort- 
gages, twdve to fifteen per cent on produce, and twelve to 
eighteen per cent on promissory notes On drafts and accom- 
modation h/wndis they charge a commission of rngh t annas per 
cent They do not ^ance the large mdustnes in the province 
of Madras to any extent They hdp the financ e of produce 
by lendmg to merchants who in their turn deal with rj’ots 
and lend on liundis drawn for financmg of produce 

Kaflidaikurichi Brahmins. — This community's headquar- 
ters IS Hhllidaikurichi in Tinnevdly District and they opeiate 
m southern districts, chiefly hladura, Hamnad and Tmne- 
vdly. Current accounts are used by them for borrowing, 
which IS said to be as large as their capital They do most 
of their business m advancing on hundis which they discount 
at nine to twelve per cent They also give loans at from nme 
to fifteen per cent They also buy and issue drafts on their 
private indigenous bankers in tiie Presidency of Madras. 

PART PLAYED BY THE INDIGENOUS BANKERS 

Internal Finance. — In connection with the mtemal 
must be admitted tha^ were it not for the piesence 
and actavily of mdlgenous bankers, considerable difficulfj' and 
impedin^t would ensue, as there are no banks worthy of xhe 
n^e which are prepared to give finanria l accommodation to 
a l^ge number of the population outside the towns, and parti- 
cularly m the mofussil villages and outljdng centres Not 
^ outside exchange banks but also the Tndip n joint- 
stow banks do^ not take a direct band jn the fin an ping of 
agriculture, which is unfortunately at present the principal 
^urce of wealth of this large continent The Indian jomt- 
stock banks at present happen to be in a hopelessly made- 
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quate number, due to tibe powerful cmnpetition of outside 
exchange banjbi m large towns. There is ^however a large 
field for operation open to them m the mofussil where they 
can with adequate orgamzation render considerable service 
The idea of making the Impenal Bank open out two hundred 
branches originated though want of facility for finance in 
outlymg centres through medium of our Indian somt-stock 
banks 'Hus factor has now become an impediment in the 
progress of Indian jomt-stock banking because it is now 
argued that competition with the local branches of the Impe- 
rial Bank m mofussil centres is unequal for them These 
Indian jomt-siock banks have also failed so far m buildmg 
up proper relationship with the indigfflious bankers as one 
should like to see It is estimated that the agricultural 
mdebtedness itself of India, seventy-three per cent of whose 
population is engaged m agriculture, is about six hundred 
crores Considering this large figure, it will be seen with a 
great part the indigenous bankmg, which largely deals m 
agriculture credits, must be paymg m tjus direction, makmg 
fair allowance for co-operative societies, which are also tak- 
mg a large hand m this branch of busmess 

Assistance to Mill Industry.--A large number of these 
indigenous bankers, particularly in Indore, Bombay, Ahme- 
dabad, Calcutta and other industrial centres make deposits 
for fixed terms with mill mdustry and thus play a very impor- 
tant part m the financmg of this mdustry. As we have 
already seen, the Tniiian imll mdustry m cotton textiles is 
largely financed by deposits, because the share capitals of 
these Tnillp are generally grossly inadequate for the purpose 
not only to answer the requirements of fioatmg assets, but 
also for that of block capitsd Only very recently we had the 
case of a large null m the mofussil, whose share capital is 
about eight lakhs of rupees, whereas the whole concern was 
worth about two crores "nie bulk of this extra capital is 
made up of deposit money received from private mdividuals , 
mdigenous bankers or shroffs Many of these mdigenous 
bankers of shroffs, m consideration of lendmg money to the 
mill agents, receive a share m the agency commission, ovei* 
above the usual rate of mtereSt ^owed io other deposi- 
tors This tendency is promment m connection with the 
mofussil nulls ^Ihe rate of interest here earned is between 
seven to mne and a half per cent, according to the condition 
of the money market. It is unfortunate that these bankers 
do not amve at an understandmg by which they could lend 
money to these nulls on the seeunly of their raw materials; 
liTrp cotton, as well as their finished goods, because that would 
help this mdustry considerably to provide the Abating capital, 
at the same tune the loans would be for a shorfer duration 
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instead of being locJced up in fixed deposits of long terms. 

Of course, there is a prejudice among i^ agents m centres 
like Bombay, for borrowing on goods by mortgagmg their' 
godowns, as we have already remarked elsewhere, but m 
&e mofussil centres this is bemg done freely, with the result 
that banks like the Impenal Bai^ of India lend money to the 
null mdustry on cotton as well as fimshed goods. 

THE BRITISH PRIVATE BANKS AND 
INDIGENOUS BANKING 

Possibility of Indigenous Ban]dng.~Indigenous banking 
should expand and even be able to compete m certam 
branches with jomt-stock banks if its organization, is suffi- 
ciently modernised. The economy in me&od of workmg as 
well as their mtegrily and hereffitary lalents are no doubt 
very valuable assets Added to this, a little trainmg on 
modern hnes among the children of these bankers and &ere 
is no doubt that they would be able to improve and expand 
our Indian private bankmg. The growth and development 
of banking m England as well as m other European centres, 
are examples m pomt. As we have already stated, the Eng- 
lish private bankers of the 17th century were m a position 
similar to that of our mdigenous bankers. Them busmess 
went down from father to son m the family for generations. 
Even the office staff of these private bankers was more or less 
hereditary, and dosely attached to the busmess of their 
masters, with the result that the early E nglish jomt-stock 
banks found it very difficult to obtam a footmg, in competi- 
tion with the private English banks. They could not even gel 
experienced directors or managers in their early days, 
because experienced men had family traditions and senti- 
mental attachments with some particular private bankmg 
house which was not so easy for them to break These private 
bankers flourished as stubborn rivals of joint-stock hanks 
, until a very recent date They were not eliminated by these 
jomt-stock banks, but were gradually absorbed by amalga- 
mahons, through lucrative business treaties, whereby the 
heads and the staff of these private b ank.*; were transferred 
to Iheir jomt-stock sisters %s directors, brandi managers and 
derks One distmct service they rendered was to bnng about 
the expansion of bankmg haint among the people of England, 
I^rticularly those m the country side and the villages, whidi 
me jomt-stock banks could never have succeeded m domg. 
The private ba^er, owmg to his mtimacy with his customer, 
mrmea through a long-established personal touch for genera- " 
tmns, was in a pecuhar position which helped him to brmg 
about that happy result. India has a great opportumty m this 
direction, if the mdigenous pnvate banker is protected and 
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encouraged by proper legislation and other assistance. Of 
course spread of education among the younger generation- of 
the commumties principally engaged m indigenous banking 
IS most essentiaL There is no need for them to go m for 
Umversity degrees, or even to be trained throu^ the medium 
of European languages. Practical bankmg education m their 
own language vernaculars woidd produce much better result. 

Cultivation of Deposit Banking.— The impediment in the 
ways of deposit banking, as far as indigenous banks are con- 
cerned IS that a large number of transactions m whi^ the 
indigenous banker has to deal are made up of long term 
credits, whereas the current account d^osit imposes on ^em 
the burden of repaying the money on demand. A httle edu- 
cation m connection with organization on modem banking 
methods, would no doubt enable them to get over this 
difficulty m the management of their finance, ^e encourage- 
ment of current account deposits is a very necessary ingre- 
dient in the development of a perfect bankmg syston m any 
country. We bdieve that the strenglhemng of the position 
of the indigenous banking m India woul^ in course of 
evolution, result m the strengthening as w^ as the^multi- 
phcation of our Indian joint-stodk banking m spite of good 
many advantages under which they at present labour. 

Standardisation of the HundL— The other direction to 
which attention should be focussed is that of unifying ffie 
hundis by standardising them mto a very limited number of 
types or classes We should do away as early as possible 
with the confusing variefy of the huvdi, each with a secies of 
confiicting customs and practices attached Associations hke 
the Shro&’ Association can no doubt effectively help the 
country’s finance by bringing about some sort of workable 
standardisation here through a treaty between the different 
organizations concerned. The education of the borrowing 
fraternity and the village commumty in the art of dealing m 
current account deposits can e&ctivdy be spread and im- 
proved upon through the efforts of our indigenous bankers, 
due to their dose relationship with the local rural population. 

Saggestions for Improvemrat^There is no dear, demar- 
cation between indigenous bankers and money-lenders. Many 
mdigenous bankers combiiie trading with banking business 
and we therefore come across mdigenous bankers mamly oE- 
ti^e types, viz. (1) those who exdusivdy do banking busi- 
ness, (2) those who are traders, bankers and commission 
agents, and (3) those who are principally traders or 
merchants but employ their surplus funds m Ihe busmess of 
bankmg The mdigenous banker keeps only a few books of 
accounts mainly on the " desht ” (i.e. Indian) orthodox, thou^ 
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simple and economical, style. No balance sheets are pub- 
lished and ^eir books are not audited. They generally 
acquire no bankmg education except what they learn through 
the experience of their own business with which they are 
fortunately associated from their childhood. 

Therefore, some control such as that of the Reserve Bank 
IS essential. The organisation and banking methods as well 
as the status of these mdigenous bankers should be improved. 
The keepmg of proper accounts and audit should be made 
compulsory. Periodical accounts should be submitted to 
every borrower and proper receipts should be issued by them 
to the borrowers on repayment There should also be a limi- 
tation as to the type of busmess to be allowed to an mdigenous 
banker. Their busmess should be confined to that of bankmg 
proper They should themselves strive for amalgamation 
amongst themselves and where possible form mto limited 
jomt-stock compames In short, the Reserve Bank of Lidia 
should make an effort to hnk the mdigenous bankers and 
control them by mtroduction of some sort of hcensmg. A 
minimum amount of capital must be made compulsory and 
the books of accounts of these indegenous bankers should be 
open for inspection by the Reserve Bank. In this way 
Indigenous Banking m India could be modernised and even 
“ mechamsed bankmg ” introduced 
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BANKING FORMS AND PRECEDENTS 


SIX-MONTHLY STATEMENT 

I 

Form of Stat^cnt to .be pubhshed by Banking and Insurance 
Companies and Deposit, Provident or Benmt Sodeties 

Tbe share capital of the company is Bs divided into 

shares of Bs each 

The number of the shares issued is Calls to the amount 

of Bs per share haye been made, under which the 

sum of ^ . has been received 

The habibties of the company on 'the thirty-first day of December or 
(thirtieth of June) were> — ’ 

Debts owing to sundry persons by the company > — 

Under decree, Bs 
On mortgage or bonds, Bs, 

On notes, bills or hundts, Bs 
On other contracts, Bs 
On estimated habihties, Bs 

The assets of the company on that day were — 

Government secunties (statmg them), Bs 

Bills of exchange, hundts and promissory notes, Bs 

Cash at the Baiters, Bs 

Other secunties, Bs 

Note — ^If the company has no capital divided mto shares, the portion 
of the statement relating to capital and diares must. be 
omitted 


AGREEMENT TO HYPOTHECATE GOODS TO 
SECURE FIXED LOAN 


Bo 194 

To tbe Manager, 

POPULAR BANK OF INDIA, 

Sir, 

In consideration of your Bank advancmg to me/us on loan the sum 
of Bs I /we hereby agree to hypothecate and hold under 

lien to the Bank as secunty for the repayment f of 

the said loan with interest tberron at , % 

The goods so to be held by me/us under hen to the Bank I/ue 
declare to be my/our absolute property, and to be stored m my/our 
godown at 

I/we hereby agree to furnish you at the close of busmess on the last 
day of each So long as any. money remains due m 


* Form. G , Indian Companies Act, X913, .under^ Section 136 To be 
published before commencmg btumess and also^ on the first Monday in 
February and the first Monday m August m evmy year and a copy dis- 
pla]red m a conspicuous place m the registered office as well as every 
branch office or place where the busmess of*tbe company is' earned on 
t Insert *' on demand ” or OH the- 19 '* 
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respect of the said Loan a full and correct statement of particulars of all 
goods so held under lien to the Bank, with the market values thereof 
respectively on that day 

All goods from tunc to time held by me/us under hen to the Bank 
m terms of this Agreement shall be kept separate and apart from all other 
goods m my/our possession, and no moneys shall be borrowed by me/us 
from any Company, firm or person on the sccunty of such goods or of 
any other goods stored m the same godowns in such a* way that such 
other goods may be mixed with the goods held under lien to the Baidr, nor 
shall I/ue do any other act by means of which the Bank’s lien on the 
goods so held shall be in any way im^ircd or affected ^ 

It IS understood that I/we am/are at liberty from time to tunc m the 
ordinary course of busmess to sell all or any of the goods from time to 
tune held under lien to the Bank under mis Agreement, PROVIDED 
THAT no such sale shall reduce the value of the goods held under lien 
below the amount of my /our said debt to the Bank plus the margin 
of per cent In case of any sale of any goods held under 

hen to the Bank reducing the value of the goods held under lien to less 
than the amount of my/our said debt to the Bank plus such margin 
the proceeds of such sale, as soon as the same are received, shall be 
paid to the Bank in part satisfaction of the said loan and shall in the 
meantime be held as specifically appropnated to payment of the amount 
due by me/us on this security 

I/We empower you or anyone from tune to tunc authonsed by you 
on bdalf of the Bank to enter the godowns in which the goods held 
under hen to the Bank under this Agreement shall be from time to tune 
stored for the purpose of inspectmg and taking an account of the said 
goods 


I/We further emponer you or anyone authonsed by you as aforesaid, 
so long as any money advanced by the Bank under this Agreement 
remams unpaid, to take possession of any goods from tune to tunc 
h®ld by me/us under hen to the Bank under this Agreement, and of 
any Promissory Hotes or Bazaar Chits held by me/us in respect of any 
of the said goods which may have been sold on such manner as jrou 
may think fit, and on so fakmg possession to exercise on.bdialf of the 
Ba^ all the nghts of a Pawnee under the Indian Contract Act, and 
failing payment of the amount under this Loan * to 

S(p and realise the said goods and Promissory Notes or Bazaar Chits ' 
No notice to me/us of such sale shall be necessary, and I/we hereby 
agree to waive any such notice I/we agree to accept the Bank’s account 
sale signed by the Manager, Accountant, or other duly authorised 
'tb® Bank as sufficient proof of the correctness of the amount 
realised by Md the charges and expenses m connection with such realisa- 
tion, a^ I/we hereby further agree to sign all documents, fumi^ all 
mimmation, and do all acts and things necessary for the purpose of 
raaoung the Bank to sell any goods or realise any Promissory Notes or 
Bazaar Chits of which you shall so take possession 

4.V undertake to keep all goods bdd under hen to the 'RanTf under 
tais Agreement insured against fire to their full value, and to produce 
to and dqiosit the policies with the Bank any time on demand and to 

become payable under any such policies 
S A long as any monw shall lemam due in respect 

optional for, but not obligatory on 
***U®^? 800ds m the Bank's name or to appio- 

Bank towards 

wd m Baer c«e to debit ae said loao 


* Insert “ when called or " or ” on 
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It IS oadetstood lliat the Bank's lien on the goods, so held iind« 
this Agreement diall extend to any other sum or sums of money for 
which I/wB or any or either of us either separately or jomtly with any 
other person or persons may be or become mdebted dr liable to the 
Bank on any account 

DETAILS OF. SECURITY ABOVE REFERRED TO 


PLEDGE OF GOODS TO SECURE A DEMAND CASH CREDIT 

No 

Amount 

Name 

THE POPULAR BANIC OF INDIA (heremafter called " the Bank ") 
having at the request of 

(heremafter called " the Borrowers ") opened or agreed to 
open m the Books of the Bwk at a Cash 

Credit Account to the extent of Rupees with the 

Borrowers to remam m force until closed by the Bank and to be 
secured by goods to be pledged wilh the Bank IT IS HEREBY AGREED 
between the Bank ana the Borrowers (the Borrowers agreemg jomtiy 
and severally) as foUowa — > 

ist— That the goods described m general terms m the Schedule hereto 
which have been already ddivered to and the goods which diall be 
hereafter dehvered to the Ttawk under this Agreement whether for the 
purpose of formmg additional secunty for any sum already drawn or as 
secunty for any sum or sums to be drawn against the said Ca^ Credit 
Account or by way of substitution for and m heu of any goods which 
may hom tune to time have been delivered or may be dehvered the 
Ba^ under this agreement or otherwise howsoever (heremafter called 
“ the Secunties ") are hereby pledged to the Bank or are deemed to 
have been so pledged as secunty to the Bank for the payment by the 
Borrowers of Ihe'balance due to the Bank at any time or ultimately on 
the closmg of the said Ca^ Credit Account and for the parent of all 
debts and liabilities mentioned m the zxth Clause hereof The expression 
" the balance doe to the Bank " m this and the subsequent clauses of 
this Agreement shall be taken to mdude the prmcipal moneys from time 
to due on the said Cash Credit Account and also aU mterest thereon 
from day to day at tiu rate hereinafter mentioned and the 
amminf of all chsTges and expenses whidi the Bank may have paid or 
incurred m any way m cormection with the Securities or the sale or 
disposal thereof 

and— That the Borrowers shall not durmg the continuance of this 
Agreement pledge or otiierwise charge or encumber any of the goods 
for the bemg the subject or mtended to be tiie subject of this 
secunty nor do or permit any act whereby the secunty herembefore ex- 
press to be given to the Bank shaU be m anywue prejudicially affected, 

3id— That the Borrowers shall with the pievioos consent of the 
TianTr be at hberty from time to tune to withdraw from tiie Bank of 
the goods for the tune bemg pledged to the Bank and formmg part 
of the Securities the subject of the Agreement provided the advance 
value of the said goods is paid mto the said account or goods of a 
Bimiiar nature to those mentioned m the Schedule hereto, or any of the 
same, and of at least equal value, are substituted for the goods so 
witiidrawn Provided always that with the previous consent of the 
TiatiTr the Bonoweis shall be at hberty to withdraw horn the Bank 
any of the goods for the tune bemg pled^ to the Bank without paymg 
into the said Account such advance value as aforesaid or substitutmg 
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any goods as aforesaid provided tiie -necessary margin reljuir^ by the 
6th Clause hereof is fully mamtamed r . . ^ ^ . 

t ' 4th — ^That all securities alrra^y and ^hereafter dehvered as afore^d 
shall be insared agamst'’Fire nslc 5 y,tlre Borroi^rs m some Insurance 
Office or Offices approved by the Bank and m the' liame of the Bank 
for the full, market value of sndi securities and that all policies for 
and receipts for ' premia paid on such Insurances ^all be dehvered to 
the Banlr Should the Borrowers foil to, so msnre or foil to dehyer the 
Policies or Beceipts for Premia as aforesaid the Bank shall be at hbeity 
to eSect such Insurances at the espe^e of the Borrowers 

5th— That all sums received, under any such Insurances as aforesaid 
shall be apphed m or towards the hqnidation of the balance due to 
the 'RaTilr for the time bemg and m the event of there bemg a surplus 
the same shall be apphed as provided by the nth Clause hereof 

6th— That the Borrowers shall make and furnish to the Bank such 
statements and returns of the cost and market value of the Securities 
and a full description thereof and produce such evidence m support 
Ihereof as the Bank may from time to -time require and diall mamtam 
m fovouf of the Bank a margm of < per cent between the 

market value from time to time of the Securities and the balance due 
to the Bank for the time bemg Sudi margin shall be calculated on 
the open market value of the Securities as -fixed by the Bank from 
tiTTiR -to -time and shall be mamtamed by the Bmxowers either by the 
dehvery of further secuniy to be approved by the Bank or by Cash 
payment by the Borrowers immediately on the market -value for the 
tune bemg of the Securities becommg^ less -than the aggregate, of the 
balance due -tosthe Bank plus the amount of the margm as calculated 
above 

7th— That mterest at the rate of 

per cent per annum ^all be calculated and charged on the 
daily balance m the Bwk's favour due upon the said Cash Cremt Account 
until the same is folly liqmdated and ^11 be paid by the Borrowers as 
and when demanded by the Bank 

8th — That on demand by the Bank the Borrowers shall pay to the 
Bank the balance then due to ibe Bank on the said Cash Credit Account 
togedier -with all further interest at the rate abovementioned and the 
amount of all farther charges and expenses (if any) to the date of 
payment pto-vided that not^g herein m this Clause contamed shall 
be deemea to prevent the Bank from demandmg payment of the mterest 
for -the -time bemg due at the abovementioned rate without at fbe same ' 
tune demandmg payment of the balance due to the Bank exclusive of 
such mterest 

9th — That if the Borrowers shall foil to mamtam such margm as 
aforesaid or if -the Borrow^ foil or ne^ect to repay to the Bank on 
demand the balance then due to the Bank or m the event of the Borrowers 
becommg or bemg adjudicated Bankrupt or Insolvent or execuimg any 
Deed of Arrangement, Composition or Inspectoi^p or m -Ae event of 
any distress or execution bemg levied or enforced upon or agamst any 
of the property of the Borrowers whether the said property shall or 
shall not be the subject of this secunty or (whether -Uie Borrowers ate 
or are not a Joint Stock Company) ih the e-vent of any person, firm or 
company takmg any step towards applymg for or obtainmg an order 
for tile appomtment of a Heceiver of -the Borrowers' properly or any 
part -thereof or (m -the -event of the Borrowers bemg a Jomt Stock Com- 
pany) if any person, firm or company shall apply for or obtam an order 
for the umdmg up of the Borrowers or if any such order is -made or 
any step be taken by any person, firm or company towards passmg any 
resolution to wmd up the Bonoivers or if any such resolution be passed 
whichever may first happen it shall be lawful for the Bank 'forthwith of 
at any tune thereafter • or/and without any notice to the Borrowers 
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(wiihoiit piejadice to the Book's nght of sort against the Bortoweis) 
either by pubhc auction or pnvate contract absolutely to sell of other- 
wise dispose of^all or any of the secunties either tog^er or in lots or 
separately and to apply ute net proceeds of such sale m or towards the 
bqudation of the balance then due to the Bank 

jcoth— That if the net sum realised by such sale be insufficient to 
cover the balance then due to the Buik, the Bank shall be at liberty 
to ajpply any other ^money or moneys m the hands of the Bank standmg 
to me credit of or bdongmg to the Borrowers or any one or more 
of them m or towards payment of the balance for the tune bong due 
to the Bank and m the event of there not bemg any such monqr or 
moneys as aforesaid m the hands of the Bank or m'me event of such 
money or moneys bemg still msufficient for the the discharge m full of 
such balance the Borrowers promise and agree forthwith on production 
to them of an accotmt to be prepared and signed as in the 12th Clause 
hereinafter provided to pay any further balance which may appear tp 
be due by the Borrowers thereon , PROVIDED ALWAYS mat nothing 
heiem contamed shall be deemed to negative quahfy or otherwise pre- 
judicially affect the nght of the Bank (which it is hereby expressly 
agreed me Bank shall have) to recover from the Borrowers the balance 
for the time being remammg due from the Borrowers to the Bank upon 
the said Cash Credit Account notwxthstandmg tiiat all or any of the 
said Secunties may not have been realised 

zzth — That m the event of there being a surplus available of the 
net proceeds of such sale after payment m full of the ^balance due 
to the Bank it shall be lawful for the Bank to retam and apply the 
said surplus together with any other money or moneys belonging to the 
Borrowers or any one or more of them for the time bemg m the hands 
of the Bank m or under whatever account as &r as &e same shall 
extend agamst m or towards payment or hquidation of any and all 
other mon^ which shall be or may become due from tiie Borroweis 
or any one or more of them whether solely or jomtly with any other 
pmon or persons, firm or company to the Bank by way of Loans, 
Discounted Bills, Letters of Ciecut, Guarantee Charges or of any other 
debt or liabihty mcludmg Bills, Notes, Credits and other obhgations 
current though not then due or payable or other demands legal or equi- 
table which the Bank may have against the Borrowers or any one or 
more of them or which the law of set-off or mutual credit would in 
any case admit and whether the Borrowers or any one or mote of 
them ^all become or be adjudicated Bankrupt or Insolvent or be in 
hquidation or otherwise and mtecest hereon from the date on which 
any and all advance or advances m respect thereof shall have been 
made at the rate or respectiYp rates at wbidi the ’same shall have been 
so advanced 

Z2th — That the Borrowers agree to accept as conclusive proof of 
the correctness of account made out from the books of the Bank and 
signed by the Accountant or other duly authorised officer of the Bank 
without the production of any other voucher, document or paper 

13th — That this Agreement is to operate as secuntji^ for the balance 
from time to tune due to the Bank and also for the ultimate balance 
to become due on the said Cash Credit Account and the said account 
IS not to be considered to be cl(»ed for the purpose of this secunQr 
and the secunty is not to be considered eidiausted by reason of the 
said Cash Credit Account being brought to credit at any time or £com 
tune to time or of its bemg draivn upon to the full ex^t of tiie said 
sum of Rs ^ if afterwards re-opened by a payment to credit 

14th — ^Provided always that this Agreement is not to prejudice the 
rights or remedies of the Baqk against the Borrowers irrespective and 
independent of this Agreement m respect of any other advances made 
or to be made by the Bank to the Borrowers 
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Z 5 th— In case the Borrowets shah be a iinn or mcmbeis of a finn 
no change whatsoever m the constitution of such firm during the conti- 
nuance of this Agreement shall unpau: or discharge the liabihty of the 
Borrowers or anjr one or more of them thereunder 

IN WITNESS whereof the Borrowers have hereunto set their hands 
this day of . in the Chris- 

tian Year One Thousand Nine Hundred and 

SCHEDULE of SECUHITIES referred to in the foreign instru- 
ment — 


HYPOTHECATION OF GOODS, DOCUMENTS OF TITLE 
AND SECURITIES 


TO 


Sirs, 


Bombay, . 

The Popular Bank of Ind^a, Bombay. 


194 


1/We the undersigned do hereby agree that all goods, documents 
of title to goods and sccuntics for property of whatever descnption, other 
than immovable property, which l/Wc may from time to tune place 
with the Popular Bank of India, heremafter called " the Bank ” and 
all the property, moneys and advantages, comprised in, covered or repre- 
sented by and derivable under or by virtue of such documents or secun- 
ties, shall be a secunty for the pa 3 mient to the Bank on demand of 
all moneys which now are, or which at any time or times hereafter may 
become due from me/us to the Bank, whether alone or in co-partnership 
with any person, firm or Company by way of overdraft in current account 
with the Bank (includmg money oimg upon any cheques, promissory 
notes, or bills of exchange drawn, accepted, or endorsed by me/us or 
which shall have been paid lor my /our credit either solely or jointly 
with another or others, and mcluding also interest at the rate of 
with half-yearly rests, commission, and other customary charges and all 
costs and expenses And I/we hereby agree to repay to the Bank all 
such monejrs as aforesaid as and when required by the Bank, or the 
Manager or any officer thereof And I/we, hereby agree and dedare 
that the Bank may, at any time or times after default by me/us m 
such payment and without any previous notice to me/us sell the said 
property, moneys and advantages, and the secunties for the same or 
any of them, any part thereof, and may buy m or resemd contracts for 
sale, and re-sell without bemg accountable for any loss or dimmution m 
pnee or bemg answerable for any deterioration of the said goods or any 
depreciation m the value of the said secunties and that the account 
sales rendered to me/us by the Bank shall be conclusive evidence both 
m and out of Court of all matters therein stated, and that the Wank 
****’7 0'!^ of the proceeds of sale of the said goods or the said secunties 
as the case may be retam all moneys owing by me/us in my/our said 
account current with the Bank and also all costs and expenses meuned m 
i^tmn to the said sale the surplus (if any) bemg paid to me/us and 
toe d^ciency (if any) bemg made good by me/us to the Bank on 
And 1/we hereby agree to execute on demand by the Bank 
su(h farther documents as may be required by the Wanif to vest all 
Slum goods, documents of title to goods and secunties as afore- 
saiQ ^ m _ the Bank and to render the same readily saleable 
OT transferable by the Bank at any time And I/we hereby 
also ag^ , 1 ,®*' uo^thstandmg anythmg berembefore contamed 
shall not be bound to allow or contmue my/our over- 
tott m cunent amount to any extent or for any time further than 
Me Bank m its absolute discretion see fit to do And I/we hereby 
lastly agree that if at the time when toe said account shall be ctosed a 
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balance shall be owing from me/iis to the Bank I/we will, so long as snch 
balance or any part thereof, snail remain owing, pay interest thei^n to 
the Bank, at the rate stated above with half-yeany rests from the tune 
when such balance shall be ascertained 

As witness our hand this day of 19 

i 


HYPOTHECATION 

(Advances in Account Cunent on Imports) 

Bombay, . 194 

To 

THE POPULAR BANK OF INDIA, 

BOMBAY. 

Dear Sits, 

In consideration of your allowing or having allowed ns to overdraw 
our current account from tune to time to -tte extent of Ra 
we hereby hypothecate and charge to the Bank as coU^tetal secunty 
for the due pa3rment on demand of the amount of our overdraft, wilh 
agreed mterest and expenses. Piece Goods stored m our godown ior 
the time bemg, which w^ engage to hold as Trustees for and on bdi^ 
of the Bank and m the event of the said goods or any portion thereof 
bemg sold and dehvered before full patient of the said advance or 
overdraft, with interest and expenses, tne proceeds of such sales shall 
be received by us as Trustees for the Bank, and paid to the Bank 
when and as received by ns 

The intention of this agreement is that you are to be entitled to 
such Piece Goods as secunty for our overdraft for the being, we 
holding such Piece Goods as Agents and Trustees for you and in t^ 
event of our fetilmg to repay to you the amount of our overdraft with 
mterest thereon as heremafter mentioned on demand, we hereby under- 
take to d^ver to you at any tune the said Piece Goods, without rais- 
ing any question, to enable you to sdl or at your discretion to ship 
the same for the purpose of realization under your directions 

I/We further agree that my/our said overdraft shall be made up with 
interest at the rate Qf per cent per annum with monthly 

rests and that the amount for the time being due to yon m respect of 
such overdraft shall be repaid on demand and that you shall not be 
bound to allow or contmue the said overdraft to any extent or for any 
timi* farther than you shall m your absolute discretion see fit to do 

We will, whenever required, give you full particulars of fhe Piece 
Goods hdd by us on your behsdf and we hereby guarantee .that their 
value shall at all tunes exceed by per cent the amount 

of our overdraft for the tune bemg, and we und^take that if at any 
time the goods so held shall be of less than siidi agreed value, we will 
forthwith hypothecate to the Bank other agreed secunty of sufficient 
value to make up the deficiency 

We likewise further agree and undertake to have no advance from 
any other Bank on the Piece Goods hypothecated to yon and that they 
shall aha stoted separatdy and apart from all other goods m our Godowns 

And we farther agree that the goods shall also be a secunty to 
you for the pa3anent on demand of all other moneys which ate now 
or at any tune be due to you from us, either alone or jointly 
ivith any other person or persons, either on account current or for money 
advanced or paid or m respect of bills, drafts or notes accepted, paid 

33 ' 
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or discounted, interest, commission, or any other usual or lawful charges 
or on an} other account whatsoever, together with all costs and expenses 

Yours faithfully. 


LETTER OF HYPOTHECATION 
(Against OverdraftSj LoanSj etc.) 


Specimen No. 1. 

To 

The Manager, 

THE POPUL\R B\XK' OF INDIA, 

BOMB\Y 

Dear Sir, 

In consideration of the advances alrcad} made and of tho^c which 
you may at your discrehon make to me from time to tune I hereby 
give you a lien on all sccuntics non pledged by me with yon and all 
other sccuntics that may now and bom time to time hereafter be held 
by you on my account for the outstanding general balance of all and 
every my loan, current, cash credit or other accounts wiA you with 
pOi'-er to you at vour discretion to sell all such sccuntics in the cv'cnt 
of mv not maintaining a margin of per cent on the market 

value of the sccuntics, or on my failing to repay the amount on the 
due date of the advances and on such sale to pay out of the proceeds 
all such advances and all other debts due by me to the Bank either 
singly or jointly with another or others and I undertake to evccute pro- 
per transfer deeds and other instruments when required to ensure to 
you the full benefit and advantage of the said securities In case of 
any deficit m the amount recovered out of the proceeds of the securities 
and the total debt due to the Bank I am of course liable to make good 
the same I further authorise you to attach to such secuntics whatso- 
ever stamp may be required to render them vabd security and I under- 
take to reimburse you the cost of such stamps The Bank is at liberty’ 
to repledge my secunties 

I rcmam. Dear Sir, 
Yours faithfully. 


Be I 
Seal 


LETTER OF HYPOTHECATION 
(Against Overdrafts, Loans, etc.) 


194 

Specimen No. 2. 

To 


THE POPULAR BANK OF INDIA. 

BOMBAY 

Gentlemen, 

In connection with my/ our present overdrawn Current Account and/ 
or loan from you, and al^ any future accommodation which you may 
nave against mc/us, either here or at your Head Office, or any of your 
Stanches and/or Agencies, whether on Current Account or otherwise, 
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I/we heteby hTpofibecate as secuntjr for the due repayment ot the same 
ail secnnhes and {(ropeity of < any kind belonging to me/ns, which, or 
the document of txUe^to which, m^ be m your possession at any tune 
duimg the currency of such ovenuaft loan, or other accommodation, 
and/or while such claim is ontstandmg and 1/we agree on your request 
to mcecute and sign such transfers, deeds, and documents as may be 
necessary for vesting the said securities and property u ynn or your nomi* 
sees m such manner as you may require, and I/we further authorise you to 
do all such other acts and thmgs as may be necessary or eicpedi^t to 
complete and perfect your charge thereon, and should 1/we not pay such 
overdrafts, and/or losms, and/or advances, and/or daims, when called 
upon to do so. I/we alki authorise jrou to sell the said secunbes and 
properly, or a suJGficaent amount thereof to cover my/our mdebtedness 
to you, and to apply the proceeds m discharge therof 

Yours faithfully. 


1 

LETTER ENCLOSING P. N. AS SECURITY FOR AN 
OVERDRAFT 

Bombay, 194 

To 

The Managmg Director, 

THE POPULAR BANK OF INDIA, 

BOMBAY 

Dear Sir, 

I/We beg to enclose an on demand Pro Note for Rs 
(Rupees ) signed by me/us which is given to you 

as security for .the repayment of any overdraft which is at present out- 
standing m my/our name and also for the repayment of any overdraft 
to the extent of Rs (Rupees ), 

which I/we may avail of hereafter and the said Note is to be 
a security to you for the repayment of the ultimate balance or sum 
remaining unpaid on the overdraft and I/we are to remam liable on 
the Pro Note notwithstandmg the fact that by payments made mto the 
account of the overdraft from tune to tune the overdraft may from 
time to tune be reduced or extmguished or even that the baluce of 
the said account may be at credit 

Yours fuUifiilly, 


TRUST RECEIPT 
Hypodiecated Shipping Documents 

,••••••• 194 

To 

THE POPULAR BANK OF INDIA, 

BOMBAY 

In consideration of your handmg to me/us Shiramg Documents 
for goods, as per particulais at foot, h3rpothecated to the i&nk as collateral 
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security for the due payment of the undcnncnlioned draft dmn upon 
jM/usV and accepted by mc/us I/we herebj engage 

to land; store and liold the said goods as Trustee for and on behalf of 
the Bank, and in the event of the goods or any portion thereof being 
sold and delivered before full pajment of the said draft, the proceeds of 
such sales shall be rccciscd bj inc/us as Trustee for the Bank, and paid 
to the Bank when and as received I/wc at the same tune specially 
adsising the Bank of the account on which such payment is made 

I/We undertake not to sell any part of the goods on credit unless 
with >our prcMous consent in writing 

I/We also undertake to keep the goods fully insured against fire as 
againrt marine risk, and to hand oxer to the Bank all amounts rccciicd 
from the Insurers, the Policies of Insurance being, in the meantime, held 
by mc/us as Triislic for and on behalf of the Bank 

And I/wc further agree that the goods shall also be a seciinty to 
the Bank for the pajment on demand of all other inonejs x% Inch are 
now or shall at any "lime be due to the Bank from mc/us either alone 
or lointly with anj other person or persons, either on account current 
or foe monev atlsanccd or paid or m rcjjpcci of bills, draft or notes 
accepted, paid or discounted, interest, ronimismon. or any other usua 
or lawful charges or on any other account whatsoever, together with all 
costs and expenses 

Yours laithlullv, 


PARTICULARS OF DRAFTS AND GOODS 


Amounl of Bill | 

1 

Date 

1 

Doscription 
of Goods. 

Mark and 
Noa 

Vossol 









TRUST RECEIPT 
Hypothecated Shipping Documents 

Bontbay,. *94 

Specimen No. 2. 

To 

THE POPULAR BANK OF INDIA, BOMBAY 

RECEIVED this day of i9t i ho™ the 

Popular Bank of India, Bombay, the Shipping Documents for the under- 
mentioned goods under lien to the Bank for the purpose of landing the 
said goods and stonng them m the Warehouse of the Bombay Fort Trust 
in the name of the Popular Bank of India, and handing the relative 
stores receipts to the said Bank 

Yours faithfully, 
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PARTICULARS OF GOODS 


Value of Goods. 


Dascnphou 
of Goods. 

Vessd. 

By Whom 
duppedL 



1 

/ 
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To V ' ' 

The Manager, 

THE POPULAE BANK OF INDIA, BOMBAY 
Dear Six; 

In r-n ns ulflrat i ftit of your handing over to me/ns the shipping 
documents of the goods as per 'parhcolais^ at tJie foot of this 
receipt hdd by your Bank as security tor the payment of the 

* Bill drawn by on me /us dated ^ 

* Sum of I bemg the mvoice value of 

the said goods payable to your^Banlr, I/we hereby undertake to land, 
store, and hold the said goods until sale, and to ^ the said goods 
as the Agents and Trustees of your Bank and that' until sale the said 
goods, and after sale the proceeds thereof shall be hdd as and ^all 
remam' the property of your Bank and subject to the Bank’s secimty 
thereon, and that the process of sale of the said goods shall be forth- 
with handed to you I/we specially advising you in respect of vrhich 
shipment each payment is made, so that you may apply each payment 
to its appiopnate f undertake that 

the proceeds of the said goods shall m all thmgs be treated by me/us 
m my /our bqoks as bdongmg to your Bank and earmarked as the 
Bank's property until the abovementioned shall be 

fully paid and satisfied by me/us 

2 I/We further undertake that all sales by me/us of the said goods 
bTwU be either for cash to be received and -paid over to you as above 
provided for or ddivered agamst Bazaar Chits or Promissory Notes signed 
by the Buyers which shall be hdd as the property of and collected by 
me/us as Trustee/Trustees for your Bank, and shall be endorsed and 
handed over to you on demand' for collection by you, and I/we also 

at any time to hand over to you on demand all goods covered 
by this Trust Eeceipt for the time being unsold and authorise you or any 
one authorised by you in writing in that behalf to enter my /our godouns 
and take possession of the said goods at any tune 

3 If the goods covered by this Trust Eeceipt shall not be sold 
for fjjsh or if m the case of any goods delivered against Bazaar Chits 


* Delete one of these Imes 
t Insert Acceptance or Invoice 
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or Promissoiy Notes and the Mid Bazaar Chits or Promissory Notes 
shall not be realised m sulficicnt'time to permit of the said J 

being paid at the due date thereof, I /vie under- 
take to hand you the 

§ foil amount of tlie said acceptance 

§ full amount of the said invoice, with interest at % to 

tile approiomate date of arrival of remittance in London 

■ § fun amount of the said invoice 

such payment to be made in sterling or rupee currency accordmg as 

the amount is payable in sterlmg or rupees 

4 , 1 /We also undertake at all times to keep the goods covered 
by -&15 Trust Receipt insured against fire to their full value and to 
hand over to you on receipt all monies received from the Insurers under 
the Policy or Poliaes effected by me/ns, such Pohey or Pohcies being 
m the meantime held by me/us as Trustec/Trustees for yonr Bank and 
to be transferred to you at any tunc on demand 

5 I /We acknowledge and declare that tlie goods covered by this 
Trust Receipt and the monies from time to time outstandmg in respect 
thereof represent a separate transaction distinct from all goods held under 
similar Trust Receipt or monies outstanding in respect thereof and that 
the aggregate of such goods and monies shall not be deemed or taken 
to constitute a general credit from your Bank to me/us 

6 On the payment by me/us of the full amount of the above * 

this Trust Receipt shall be delivered up to mc/us cancelled and 
thereupon any goods covered thereby which may be unsold or any proceeds 
thereof which ^all be outstanding or unrealised shall be my /our absolute 
property 

' Yours faithfully, 


PARTICULARS OF GOODS ABOVE REFERRED TO 


Amount of 
Acceptance 
or Advance 

Due 

Date. 

Steamer. 

Date 

of 

Invoice 

Marks 

and 

Number 

Number 

of 

Packages. 

Desenp- 

turn 

Amount 

of 

Invoice 







• 

\ 


1 






• 


Policy to Accompany 

LETTER OF GUARANTEE 


Bombay, 194 . 

THE POPULAR BANK OF INDLA, 

In consideration of your at 

negobatmg the Draft or Drafts, at a term not e\cccdmg 
after sight, drawn 


+ Insert Acceptance or Invoice 
§ Delete what is not required 
• Insert Acceptance or Invoice 
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or endorsed by 

on me/us, for any sum or sums not exceedmg 

I/we her^y agree duly to accept -^e same on presentation and 'pay 
the amount thereof at maturity, provided sudi Draft or Drafts ^all 
be negotiated withm calendar mon&s 

from this date 

At the time of negotiatmg the above Drafts 
will hand over to your Bank, under hypothecation as collateral secu- 
rity to you for the due acceptance and jufyment thereof. Bills of Ladmg 
for \ and pohcy of Marme Insurance, 

and I/we agree that, m case of need, you sh^l be at liberty to sell the 
said merchandise, and apply the net proceeds (after deductmg Freigh^ 
and Insurance if effected by wu, and all charges together with the usual 
Merchants’ Comimssion which you are to be entitled to) towards pay- 
ment of the said Drafts, ' without prejudice to your recourse thereon 
agamst me/us and all other parties for any deficit The word “ proceeds ” 
IS to be understood to mclude the amount recoverable under any Insurance 
Policy coveimg the said merchandise 

It IS further agreed that you are not to be reqionsible for any loss 
or damage which may happen to said merchandise, either dutmg its 
transit by sea or by land, or after its amval or by reason of the non- 
insnrance thereof, nor for any d^aency m the quahty or value, nor for 
any incon^t representation of the quality or vsuue thereof, nor for the 
stoppage or detention thereof by the shipper, or any other person whom- 
soever, and masmnch as the above stipulation for handmg j^n Bills 
of Ladmg is mtended for your security, 1/we agree to be liable as afore- 
said on uie nemtiation of such Drafts with your Bank, whether the Bill 
or Bills of Lading handed be or be not of sufficient value to cover any 
advances made by you on negotiatmg such Drafts , and further, m case 
of my/our accepting such Drafts conditionally on your hwdmg over the 
aforesaid documents tg me/us, 1/we undermke to pay the said Draft 
at matunty, on performance of such condition, and I/we authorise you 
to make such arrangements as yon think proper with the aforesaid Dridts 
and/or Endorsers toudimg the disposition of such Bills of Ladmg, or 
the proceeds thereof or of any goods consigned thereby 

It is further agreed that the Draft or Drafts diall be drawn m 

payable at the Banks on demand seUmg rate 
for Drafts drawn on '* together with mterest from 

the date of the Draft or Drafts until amval of the remittance of -Qie 
rekitive proceeds m at the current rate at 

which the Exchange Banks 'm are advancmg on shipments 

of merchandise to Bombay 

It IS further agreed that the negotio^n of the Draft or Drafts above 
referred to shall be optional on the part* of your Bank 


PARTICULARS OF BILLS NEGOTIATED 


Date of Amount of 

Negotiafaon AgenoyNo 


Balanoe 

TTnused 


Particulars of Documents 
Beceired. 






520 


Ltrj: and Praciicc of BarMng 


CASH CREDIT FORM 

DH^CTIOKS . — ^Agreement to be signed by die Guarantor, and to be 
stamped before execution \rith Ac highest agreement Stamp du^ 
in force at die time of exeendon in die ProTinoe or Presidency 
where this agreement is exeented or where it is likdy to be sent 

(Date) 

(Place) lOi . 


THE POPULAR BA>*K OF CfDL\, BOMBAY. 

Is consideiatios of the PopsIaT Bask of Isd.a having agreed at 
osr/tny request to grant to • * 

(who arc is hereinafter refened to as the 
Bonower) accommodatioa by way of Cash Credit to scdi an amount 
fcom tnne to tiine as the said in its discretios dall think proper 
on conditios that such Cash Cred.t shall to the extent of Rs 

and interest be seemed by the Promissory Xote 
hereinafter mentioned weH the nederagned” " ha^e deli- 
vered to the said Bank a Promissory Xote dated for 

Ks ^ and interert payable on demand made by tbs 

Borrower in favour of ns /me to the said Bank or order (the smd 
Promissory Note being intended as a guarantee to the extent of Rs 

and interest of the balance from time to time payable to the 
smd Bank by the Borrower and remaining unpaid on account of tbs 
said C ash Credit which for tie pnrpose of such guarantee shaR be con- 
sidered contuming notwithstanding it may in the meantiire at anv time 
or from tme to tisne be brought to credit un'dl notice in writing that 
the same is closed is given by the said Bask to usime) on the under- 
standmg that the said B a nk shall be at bbertv to take steps to enforce 
^yment of the said Promissory Note at any uae after ncrice in writing 
de man ding payment thereof posted to us’ine at our my usual or las 
known address and default oemg made in payment ror three davs after 
the postag of such notice or otherwise graatmg time to the Borrower or 
any' other obhgant or Guarantor shall in no way rriras? us ’me from 
tra/my hahOity under the said Piomissoiy Note. And we, I further agree 
mat Tc riiaH not be necessary for the said Bank to present the said 
^ruuiissory Note for payment to the Borrower or any other cbligant or 
wiararitor before de man di n g payment from ns me or smsg'^us me 


We/I farther agree that the said Carii Crech Account c>.a'i be made 
on the daily balance thereof and otherwise in accordance 
tnm tM ^actice of -fte said j^sk and that the interest oavable under 
. Pronussoiy Note shall be axphcable to the tjavmcnt and satis- 

laction of tne mtertst accruing upon so much of the monies beconang 
^yable to tte said Bank m respect of the said Carii Credit as is secured 
Dy the said Piomissoiv Note 



PdHes to rile said Bank ' the mar^ of value of 

sscunlj to be maintained and the osriodical fcmiriiing of 
^a^^eats to the Bari ^ aid oriier rn^ 

- nr/r j L...^ ^ in requiring or enforcing the obsesvance or 

performance Ox any of the said sripulatioa or terms have the eSect 


* Guarantor. 

T Borrower and maker of P. Note. 
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of releasing us/me from our/my liability or of prejudicing the said Bank's 
n^ts or remedies agamst us/me under the said Promissoiy Note 

We/I further agree that the said Bank ^all be af hberty to take 
other securities for the said account or any part thereof and to release 
or forbear to enforce all or any of its remedies upon or under such 
secunties and any collateral security or securities novr held by the said 
Bank and that no such release or forbearance as aforesaid shall have 
the effect of rdeasmg us/me from our/my habihty or of prejndicmg 
the said Bank's ngbts and remedies against us/me under the said 
Promissory Note and that we/I shall have no n^t to the benefit of 
any other secunty that may be held by the said Bank until the claim 
of the said Bank agamst the Borrower m respect of tiie said CaA Credit 
and of all (if any) other claims of the said Bank agamst the Borrower 
on any other account whatsoever shall have been fully satisfied and then 
in so far only as such secunty shall not have been exhausted for the 
purpose of realismg the amount of the said Bank's claims and rateably 
only with other Guarantors or other persons (if any) entitled to the 
benefit of such secunties respectively 

We/I further agree that if the Borrower shall become insolvent bank- 
rupt enter mto hgmdation (compulsory or voluntary) or make any 
arrangement or composition with creditors the said TB anlf may (notwith- 
standmg payment to the said Bank by us/me or any other person of 
the whole or any part of the amount hereby secured) rank as creditor 
and prove against the estate of the Borrower for the full amount of 
all the said Bank's claims against the Borrower or agree to and accept 
any composition m respect thereof and the said Bank may receive and 
retam the whole of the dividends composition or other payments thereon 
to the exclusion of all our/my rights as Guarantor(s) for the Borrower 
m competition with the said Bank until all the said Bank's claims are 
fully satisfied and we/I will not be paymg off the amount payable by 
us/me or any part thereof or otherwise prove or claim agamst the estate 
of the Borrower until the whole of the said Bank's claims agamst the 
Borrower have been satisfied and the said Bank may enforce and recover 
payment from us/me of the full amount payable by us/me notwitb- 
standmg any such proof or composition as aforesaid 

We/I further agree that any other Promissory Note or Notes that 
may hereafter be given by us/me m renewal of or substitution for the 
said Promissory Note or any renewal thereof shall be held by the said 
Bank upon and subject to the same terms and conditions as ate herem'^ 
express^ and contained with reforence to the said Promissory Note 

We/I farther agree that m the case of the Borrower bemg a Firm 
our/my Guarantee and obhgations hereunder diall not be affected by 
any change m the constitution or style of such Firm whether co nsisting 
of or reduced to one mdividual at any time and m tibe case of our 
bemg a Firm our Firm and all members from time to tune thereof shall 
be bound hereby notwithstanding any change m the constitution or style 
of our Firm whether consisting of or-reduced to one mdmdual at any 
time and bemg more than one mdmdual all of us ^all be bound 
thereby jomtly and severally 


(Sd) 


Witnesses — 
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(To be stamped as an Agreement) 

LETTER OF UNDERTAKING BY COMPANY NOT TO CREATE 
ANY FURTHER CHARGE OVER THEIR PROPERTY 
AND ASSETS, INCLUDING UNCALLED CAPITAL 

To 


THE POPULAR BANK OF INDIA, BOMBAY 

As part of the consideration for your making oi continuing advances 
to us (Name of Company) on Demand Cash Credit or otiierwicc we 
hereby declare that no mortgage, charge, Iicn or incumbrance of any 
kind other than (a) the existing hypothecation of Liquid Assets of the 
Company to and in favour of the Bank and charge of Rs against 

Fixed Assets and immovable property in favour of has 

been made or allowed over or affecting our underta king property (whether 
movable or immovable) and assets (mcluding uncalled capital) or any 
part thereof and that we undertake that no such mortgage, charge, 
lien or mcumbrance shall be made or allowed while we remain mdebted 
or hable to you in any manner without your previous written consent 


INDEMNITY BOND 


THE POPULAR BANK OF INDIA 

/ 

KNOW ALL MEN by these presents that 
we of 

and of 

Inhabitants are held and firmly bound unto the Popular Bank of India, 
in the sum of Rupees to be 

paid to the said Popular Bank of India, its nommees, successors or 
assigns, for which payment to be well and truly made, we jointly and 
severally bind ourselves, our respective heirs, executors and adminis- 
tratom and our respective estates and effects firmly by these presents 
sealed with our seals dated this day of m the 

Christian year ig ^ 

WHEREAS 

had at the time of death of 

Rupees 

account in the said Bank that 
18 entitled to have the said sum paid to 
requested the said Bank to pay the said sum to 

and whereas the said 

imw *i^*nn*^ indemnify the said Bank in respect of such payment 
+ht ^0*“* Of Obhgatioq IS such 

soocessore ayd assigns and its Directors, Agents, 
and effects Shareholders and their respective estates 

^ at all times hereafter 

such idemmficd for and m respect of 

and demands what aU actions, losses, costs, charges, expenses 

“4 the St aaid payment ^en sbd m 

thfsa^SSi “ Obligation shall be void otherwise 

xoe same shall remain in full force and virtue 


credit the sum of 
and have accordingly ' 
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Signed, sealed and delivered by the abovenamed ' 

1 

2. 

in tbe presence of 

Witness 
Approved 
Manager 



No 

Dear Sir, 


LIST OF SECURITIES HELD AS COVER 

THE POPULAR BANK OF INDIA, 

r 

Bombay, . 194 . 


We beg to hand you a complete list of secunties hdd as cover 
against your indeib^ness to the Bank from time to time 

Please confirm on the sub]Otned shp, returning the sltp to us at your 
early convenience 


Yours faithfully. 
Manager, 


I/We beg to inform you that the list of myloxa secunties sdpphed 
m your advice dated 19 

IS correct 


f 


Yours huthfully. 
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. CURRENT A/C. OVERDRAFT BALANCE CONHRMATION 

, Please sign and return 

THE POPULAR BANK OF INDIA. 

Bombay, , ; 194 , 

To 

Dear Sir, 

lie Your Current Account Overdraft 

\Vc beg to inform you that the balance of the above account on 
the was Dr Rs 

Kindly sign and return the entire iom confinning this balance as 
soon as possible 

Yours faithfully, 
Manager. 

The Manager, 

THE POPULAR BANK OF INDIA. BOMBAY 

I/Wc hereby coofiim my/our indebtedness to tlie Bank as stated 
abo\ c • 

Sign here 


ADVICE OF DELIVERY OF SECURITIES 


No 


THE POPULAR BANK OF INDIA, 
Bombay, 194 . 


Dear Sir, 

We beg to advise having this day delivered the undemoted secu- 
rities from those hdd on your behalf 

Yours faithfully. 


Manager 


SECURITIES DELIVERED 
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ACKNOWLEDGMENT OF SECURITIES AS COVER 

• THE POPULAR BANK OF INDIA, 

„ Bombay,. . . .. .194 . 

No , 

Dear Sir, 

We beg to acknowledge receipt of the nndemoted securities to be 
bdd as cover against your indebtedness to the Banlf &onx tune to tune 

Yours faithMly, 

Manager. 


LETTER OF UNDERTAKING IN CONNECTION WTIH 
EQUITABLE MORTGAGE 

Bombay, 194 

To 

The Manager, 

THE POPULAR BANK OF INDIA, BOMBAY. 

Dear Sir, 

With reference to the loan transaction entered into by me with 
your Bank today, 1 beg as arranged to declare as tme the following 
facts, VIZ — 

1 That the property, the title deeds of which are deposited with 
ypu, IS free ficom ^ jncombrances whatever 

2 That no adverse claim of any kmd exisfe against the proper^ 

3* That no notice of mtended compulsory acquisition of the pro- 
perty has been received by me nor any notice few the Mumapalify 
of ' or the City of 

Improvement Trust requiring heavy already alterations or demoUtion 
has been received 

' 4 That the property has been already insured to the extent of 
Rs 


Yours truly. 


Credit No 
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AUTHORirr TO DRAW 
(Letter of Gturuitee) 

The Manager, 

' THE POPULAR B\NK OP IM>I\ 

Daar Su', 

I Wc beg to infOTT \ou tt'at 1 We haw authonssd 

. TTitkont 

to draw os se os 




vxtb 


dws 


lesosrse to the 


fight for iawioe 


extent tl ^ 

tsoath^ 

cost agatnst the fo"oi,.ng docuarents — 

Bill of Lading . . In%o:re. 

Insuraacf Certincats . . Cocsolar InvO’oe to co\-er ship- 

meat of . , . .,rosi .. to .. . 

as enJor>•^3 m Bjiak 


B.I 1 of Lading to order 
Fre.£ht to be 


ot tbs Popi..a- Baa«. of India 
rnepaid 


paid at destiaafoa 


Insj-ance 


b y shi p per 
covered he» 


I, We AGREE i. To accept «r*oa presentation all B 21 s diato psr- 
soaat hereto 

To ho'd you harm’ess *n tbe c\ea: ot any daztage to merchaa- 
d.se shipped or deSc '•rcy or defect thene.a or is the cocameats abow 
descnbsa 

3 Tnat the sa’d docurreats and tbe rrerchaadise covered thtrdiv 



vathout notice at pabLc or private sale and after deductiag all exoensss, 
including coinnive?oa connected tbertAnth. the r*t proceeds to be applied 
towards payment 01 said dxatts Tbe receipt by you of other ct^ateral. 
mcic hatulis e or cash, whether co'\ in }oar hasu or bereaiter dero&tsd, 
shall not alter yoar power to seE the mercbandise sledged and tie pai>- 
ceeds may be applied to anv indebtedness bv me ls to von due or to 
become due 

a. That it is at your so’e option to claim pavment of anv BU I 
drairn pursuant hereto either at the rate of exchange ruling at xs due 
date or at the rate ruling at the date 01 pavment or, m the evTsnt o: 
any legal proweamgs bemg taken in respect' of snch BTl. at the ratt 
juung at tae date of the decree in such proceedings ; and I am we are 
ound to maxe payment of the said Bill at whichever of the above rates 
yon may name 

S “T your commission of *»o for negotiation of drafts he»* 
n This engagement to commence from date hereof and no arolr 

that 

^ erected %vidi the period stionlated he:^ 
me ie,ati\*e documents nay be negotiated within ten days after the 

date of expiry of this Credit, Piease advise bv 

■ cable 

revocab^* opmed under these instructions ^ould be cossdered 

arevocahle" 


Yours {aithfully. 
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No 

Entd 


194 


To tbe Idaiiager, 

THE POPULAR BANK OF INDIA 
Sir, 

me * 

In consideration of your Bank allowing-^ 

up to Rs to be operated on from tune to 

tune, I/ne hei^y d^osit and pledge ntth the Bank the Shares and 
Securities, particulars of uhich are set out at foot hereof, as security 
for the repayment f 

of the amount for the tune being due m respect of the said * 

mth mterest thereon at % 

or at sudi other ;rate as may be from tune to tune agreed upon, ui& 
half-yearly rests 

The present market \alue of the Shares and Secu^ties so deposited 
and pledged by me/us is Rs 

and so long as any money remains due to the said Bank in respect of 
the said * I/ue hereby agree to deposit other approved 

Shares or Securities of sufficient market value to mamtam the total 
value of the said shares and Securities so deposited at a sum not bemg 
less than % m excess of the balance for the 

time being due for principal, mterest and charges in respect of such * 
or to reduce such balance by a cash payment to such 
a sum as shall represent the same margm of security 

Any Shares or other like Securities deposited under this AgreenS^nt 
shall be accompanied by blank Tiansfers signed by me/us or m the 
case of Shares or Securities transferable by endorsement, shall be endorsed 
in blank It is understood that I am/vve are to be at hberty at any time 
to exchange any of such Shares and Secunties with relative Transfers 
for other approv'ed Shares or Secunties of at least equal value, such 
substituted ^ates or Secunties to be accompanied by similar Transfer 
Deeds or to be similarly endorsed as the case may require 

In case the amount of the said * uith all mterest and 

charges shall not be paid to tbe Bank f or m case 

I/we at any time foil to mamtam the margm of security above stipu- 
lated between the sum for the tune being due by me/us and the market 
value of the secunty it shall be lanful for the Bank forthwith or at 
any time thereafter absolutely to sell and dispose of all or any of the 
said Shares and Secunties and to apply tbe net proceeds of such sale 
m satis&ction so far as the same wiH extend towards the liquidation 
of the amount due for pnncipal and mterest m respect of the said * 
together wiui all costs, charges and expenses mcnrrsd 
by the Baiik, and I/ne agree to accept the Bank's account of such 
sale, signed by the Manager, Accountant, or other duly authorised Officer 
of ^e Bank, as sufficient proof of the coriecteess of ue amount realised 
by, and the charges and expenses m connection with, such sale 

If the net sum realised by such sale should be insufficient to cover 
the full amount due m respect of the said * with mterest 

and charges as shown by uie said account of the Bank, I/we agree to 
pay to the Bank forthwith on dehveiy of the said account any balance 
due by me/us on the footmg thereof 


* Insert *' Cash Credit " or " Overdraft " 
t Insert '* On Demand " '* on the 
or " on days' notice ” 


xg 


$9 


day of 
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It IS undrrslond ttic lien Lrr.itcd by the said deposit and 
pledge shall br and remain as a continuing security for the balance from 
time to time due and pa>abl( to the Hink in respect of my/our said * 

so long ns the same shall not bt formally closed, and 
notn lUislanding that in tht mLantinie the said * 
should have shown a bainnci in mv/oiir fnsoiir 

It IS understood that tlu Banl's ben on the Shares and Securities 
from tunc to time plcdgid under this Agnemcnt shall extend to any 
other sum or sums of ninni> for which I^se (or any or iithcr of us) 
either separateU or jointh with any ollur person or jicrsons, may be 
or become indebted nr habit to thr Itanl on any account 

On pasment of all sums including interest and cinrgts pajaiblc here* 
under, any part of the Sharis and St unties so deposited and pledged 
which maj not base bien sold (togiilur with the nlatiic blank Trans- 
fers) shall bi ri turned to me/us and any surplus of the net proceeds 
of an) such sale of tin said Shari' and Sccuntus shall be paid to mc/us 
or as I/wc shall direct 

Part'riitttrf of th bhan^ at d btcuntte^ above n fined to 


ANOTHIiR LETTER OF LIEN 


The Managing Dircrctor j 

POPULAR BANK OP INDIA. BOMBAY ' Stamp 

1 


Dear Su:, 

In consideration of the adsances nlrcadv made and of tho'V which 
you maj at sour dixeretion niaki to int from tinu to tunc I henb> give 
you a hen on all seciiritiis now pUdgtd bv int witli sou and all other secu- 
rities that tna) now and from time to tun'’ lun after by helil by )Ou on 
my account for the outstanding gincral bahinci of all and c\er>' my 
loan, current, cash credit or other accounts with jou wiUi power to you 
at your discretion to sell all such s'ciinties m thi iscnt of my not main- 
taining a margin of per cent on the market \alue of the sccuntics. 
or on m) failing to repaj the amount on the due date of the ads’anccs 
and on such sale to pay out of the proceeds all such adsances and all 
other debts due b) me to the Bank either singl) or jointly with another 
or others and I undertake to execute proper transfer deeds and other 
instruments when required to ensure to you the full benefit and advan- 
tage of the said securities In case of any deficit in tlic amount rccoscrcd 
out of the proceeds of the sccuniies and the total debt due to the Bank 
I am of course liable to make good the same I fiinher authonre you 
to attach to such securities whatsoexer stamp may be required to render 
them valid security and I undertake to reimburse y'ou the cost of such 
stamps The Bank is at liberty to rcplcdgc my' securities 

I remain. Dear Sir. 

Date 194 Yours faithfully. 


* Insert " Cash Credit ” or *' Overdraft ’* 
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INSTRUCTIONS OF JOINT^TOCK COMPANIES TO PAY 
ALL DIVIDENDS DIRECT Ttf’lHE BANK 

Address 

Dated 

Dear Sirs, 

Be pleased to pay, until farther orders, all dividends and interest 
now due, or which may from tune to tune become due, on my/our 
shares, deposits or stoc^ I/we now, or may hereafter, hold m your 
Company, to THE POPULAR BANK OF INDIA, BOMBAY, whose 
receipt wall be your full and sufficient discharge 

Reports and Balance Sheets are to be forwarded to me/us direct 

Yours foithfuUy, 
Signature ’ 

Signature 
Full Name - 
Full Name 


To 

ACKNOWLEDGMENT OF DEPOSIT OF DOCUMENTS OR 
VALUABLES FOR SAFE CUSTODY . • 

I t 

Date 

We hereby acknowledge that Bfr {cKstmner)' oi, etc has this day 
d^osited with us for safe custody a deed box (or plate box) and we 
have received the same on the express condition that m Ihe event of 
the loss or destruction of the same or any part thereof we shall not be 
under any liability m respect thereof 


(Signature of bankers } 


REQUEST BY EXECUTORS FOR ADVANCE TO PAY DUTIES 

BEFORE PROBATE , . 

' Date 

To Messrs (bankers) 

Gentlemen, 

Re {testator) deceased 

(As exec7itors) of the wiU of the abovenamed (testator) ue request 
that out of the money and secunties m your care bdonging to (testator) 
3 roa will advance to us (or to Mr our solicitor) 

£ requited for payment of duty and expenses, and ive 

herdiy undertake — 

(a) That the sum advanced shall be so apphed,. 

(b) That we will at once proceed to obtam probate of the said will 
and forthwith produce the 'probate to you for registration in 
your books 


Encyclopaedia of Eorms and Biittem orths 
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(c) Tint tht •inl^ithann ‘hill hr tnilrd i'- rrccj\<cl by us on 
.tccount o( tilt, linin') .mil •'cunliL held by }uii belonging to the 
Slid {tntatory 


(d) Ihat ue uill (fTcrtinll) indtmntU )iiii ngnind tin claims ol all 
other jirr^-on* t«» the •iid Mini 


(i) That li •(> ntiiiiK.d b) )«ti ut will tn.it the sunc .is a lorn to 
It' ix.ron'illv .mrl rtpiy tin sinu tn son .ircordingiy 


bipu'd in niy pn enrr b) tin 
{rsfrutors) who nri to n\‘ Inowlidfi 
P'-rvins dill) n|){>r>intrd <*'ttitiirs In tin 
Lnoin will oi tin abrndniiml {Iflttlor) 
(Signature of '.ohutor ) 


Vours faithfully. 


•«ml 

tin 

Int 


1 (Mgnatiiif 


of c 'Cit.iitors ) 


/ 


UNDHRTAKING BV GUST OMHR TO KKEP SPECIFIFD 
BALANCi: IN CONSIDl.RAnON OF I III. BANK 
DISCOUNTING BILI^ 

To Mc'sn. (hatffr<) 

Cf-ntleincn. 

In con«u*efatn)n td )oiir di -onnting from time to tiini such bills as 
)ou ini) .i|i|ir»\( of 1 tin'^rriii' to Icp and .lulhoit.' )nu to retain on 
m\ current account ilunng tin iiiiitnre of Mich bills and until they an? 
jntd a cash bihnir iquil to inr cint of the total amount 

under discount Midi In’inei nisrr to b' I^^ tlmn / and in the 

iscnt of in' f.iiling to carr) out tht iitirh rtil ini’ )oti .in authorured 
to return an) chiquis or bill*- driwn or acriptirl upon my .account 
s Inch would reduce tin b,ilan<r Inios thi •>tipulattd amount 

And I .auUion/c >ou to debit m\ account with .all |eg.al and other 
expens's \ou na) incur in rif*rinc» to an\ sueh bills in consequence 
of the ehsiiunuur of the sniiK and at an) time to abandon an) proceed* 
mgs )ou nil) hast institut'd and to iharg' the expenses to the debit 
of 111) account 

Yours faithfully. 

(Fignaliirt of customer) 


LFTTER OF DEPOSIT OF PRODUCE WARRANTS 
AS SECURITY FOR A LOAN 


Dale 

1 In consideration of Messrs {batihm) (hereinafter called the 
lenders) ad\.ancing to the undersigned {borrouers) i 

to be repaid on or before the 

of the undersigned deposit the warrants of goods duly 

indorsed as per schedule to be held by the lenders as security 

2 The undersigned hereby declare that the present value at medium 
market rates of the produce represented bx' these warrants is not less 
than i 

3 The undersigned may with the consent of the lenders substitute 
other warrants for all or any of the warrants now deposited by them 
but the undersigned undertake that at all times during the continuMcc 
of this advance the warrants held by the lenders shall represent produce 

Encyclopaedia of 7'oniis and Precedents— UnticTWOTths 
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which at medium market prices shall be equal to a sum at least 25 per 
cent above the indebtedness of the undersigned to the lenders m respect 
of advance 

4 The undersigned further agree that the total of their indebtedness 
to the lenders on any account whatever whether separate or jomt dall 
be regarded as secured by these and all other warrant deposited by the 
undersigned with the lenders and m their possession from time to tune 

5 With respect to part payments made m reduction of this loan 
against the withdrawal of warrants the market value of the warrants 
imhdrawn ^all m all ca^ be at least 25 per cent under the amount 
repaid 

6 In the event of default bemg made m payment at due date 
of this or any other advance with mterest and charges or m any other 
case where the lenders may think such a course desirable the lenders are 
at liberty to realize all or any part of the produce represented by the 
warrants m their possession .And the proceeds after the payment of 
all mterest, commission and charges (mcludmg the usual merchants* com- 
mission on ffide) may be apphed towards payment of the entire amount 
of the mdditedness or liability of the undersighed to the lenders whether 
on separate or ]omt account 

7 'The undersigned further engage until tiie advance mterest and 
charges be repaid to keep the goods fully insured and to deposit with 
the lenders toe policies of insurance as per list at foot hereof failmg 
which the lenders are hereby authorized to insure the goods at their 
discretion and to add the premium and charges to the amount of the 
advance 

The undersigned further engage that all proceeds of msurance shall 
be paid over to toe lenders 

(Signature of borrow'ers ) 

SCHEDULE OF WARRANTS referred to m Preceding Letter 


Nos, 

of 

Warrants 

Produce 
and place 
where it lies 

Ref Weight 
or 

Quantity 

Present Market 
Prices per weight 
or quantity with 
discount stated 

Total 

Present Market 
value 

£ s d 



1 






The produce under lien by this letter is msured by policies duly 
mdorsed m favour of as follows — 

\ 

Pohaes Lodged 


Name of Office 

Na ofPohey 

Amount 
£ s. 

d. 

Date of Expiry 

1 

1 
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MORTGAGE OF LIFE POLICY 


Tins MORTGAGE, made Hit day of 19 

BETWEEN (here matter called 

the "Mortgagor” winch ctim‘*'‘>ion ‘.hall mrliule his ixiciitor. adminis. 
Uaton,, and nb’.ign'. where the ront<\t so nqiiirrs or admits) of tlic 
one part, and lUnl', Ltd . (herein- 

after called " The Banl ”, which e\pression shill include tluir siicrcsaior. 
and .assigns where the tontext so requms or admits) of the other pari 


T \NilnesscUi tliat in consideration of the Binl' opining (or conti- 
nuing) a banking account with tin Mortg.agor. the .Mortgagor doth hereby 
ns bcneriri.al owner assign unto the Banl ALL that policy of Assurance 
ciTcctcd by on the 

life of in 

the for the sum of 

pounds, datcil the das of ri) and 

numbered and subjctt to th<* 

premium of / .and .all moni>s 

.assund or to become pay.ahli !>> or until r the sami Policy .and Uic 
full benefit thereof 


2 TO HOLD the same unto the Bant 1 >> w.a} of mortgage for the 
purpose of securing the paymtnt b\ the .Mortgagor to the B.ank on 
demand of all and t\tr> sums and sum of moniy not (receding 

in which tlie .Mortgigor is now or shall .at an> time 
hereafter be or become indibtiil to tin Banl nnjwhin. .and whether 
for monc3s p.u(i or nihanced b\ the Banl to or for the iisi or on bch<alf 
or at the request of the Mortgigor titlur solih or joint l\ with anj other 
person or persons in partnirship or otliirwis* .and whdhir as princtp.al or 
surtt) upon banl'ing .account or upon .in> dis.oiint or other .account, or for 
anj othtr matter or thing whatsoeair, including intirest, eommission, 
law, and oUier costs, and other usual banting fh.irgts, such intcn‘iit to be 
computed .at all times at the current banl mg r.ate .according to tin usu.al 
mode of the Bank wiUi Uie current .accounts, notwithstanding that any 
.account intended to be luribs s'-cured mav liaic cia^id to be carried on 
.as a current .account (all which moniis are lurLinaftcr referred to ab 
" the monejs hcrebj sicurid "), and all which nionojrs the Mortgagor 
herebj cosenants to paj to tin Bank on demand, and upon the full 
payment of demand of all which moneys the pohej and premises hereby 
.assigned shall be rcieslid in the Mortgagor or .as' he shall direct at liis 
cost 


3 PRON IDED ALW VYS that it shall be law ful for the B.ank at 
any time or times hcrc.after of their own absoluti nutliontv, without 
the consent or concurrence of the Mortgagor, and notw ithst.aiiding that 
no formal demand may h.aa e been made for payment of the mone^ s hereby 
secured, to sell and surrender the s.aid Policj, monejs, and premises to 
the Society or Company granting the same, or absolutely to sell or other- 
wise dispose of the same to any other person or persons whomsocicr and 
for the purpose of such surrender or sale to cvcrcLsc .all the powers of 
sale and other ancillary* powers conferred upon mortgages by the Law' of 
Property Act, 1925, but free from the restrictions or limitationb imposed 
upon a mortgagee's powers by Section 103 of the said Act 

4 AND the Mortgagor doth hereby covenant with the Bank that 
me said Policy of Assurance is a valid and subsisting Policy and not 
forfeited or otherwise become s'Oid or voidable 

5 and FURTHER that in case Hie said Policy shall at any time 

become void the Jlortgagor shall forthwith at his own cost effect a new 
policy on the life of the said in 

lieu thmof m the name of the Bank or their nominee or norfiinces in 
some omce chosen by the Bank in a sum not less than the sum assured 
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by the Policy which shall have become void, mdudmg any bonus or 
bonuses declared thereon, and la case he dmll mahe demnlt in so doing 
then it diaJl be lawful for the Bank to eflfect and keep on foot any 
such New Policy as aforesaid 

6 AND it IS hereby declared that any such New Policy, whether 
effected bv the Mort^gor or by the Bank, shall be subjected to the terms 
and conditions of the secnnty hereby created in the same manner, as 
the Policy herdiy assigned 

7 AND the Mortgagor doth hereby farther covenant with the Bank 

that he wiU at all tunes punctually pay ue premiums and all other moneys 
which may become payable m respect'^of -me said Policy hereby assigned 
or any bmer Pdicy for the time bemg subject to this present secunty 
and observe all the conditions necessary for kemmg the same on foot, 
and that he will from time to time deliver to the Bank the receipt for 
each payment of premium at least fourteen days before the expiration of 
the days of grace allowed for pajnnent of the same AND it is hereby 
agreed that if the Mortgagor gb^ii make defoult m paymg such premium, 
or m dehvermg such receipt to the Bank withm such time as aforesaid, 
the^ Bank may, if they shall think £t so to do, but not otherwise, pay 
the premium then due and debit any account of the Mortgagor therewith, 
and all premiums so paid shall be a charge upon Ihe Pohcy for the time 
bemg subject to this present secunty ' 

8 AND IT IS HEREBY FURTHER DECLARED AND AGREED 
that the Bank shall, m^ the event of their receivmg notice that the Mort- 
gagor has mcumbered'or disposed of his eqmty of redemption m the 
said policy, moneys and premises, or any part thereof, be entitled to 
dose ihe then current account and to open a new account with the 
Mortgagor, and that no money paid m or earned to the credit of the 
Mort^gor m such new account shall be appropriated towards or have 
the effect of discharging any part of the accoimt due to the bank on 
the said dosed account at me tune when they received such notice as 
aforesaid 

9 AND IT IS HEREBY ALSO AGREED by and between the said 
parties hereto that this secunty shall not be m any wise prejudiced or 
affected by any collateial or omer security now or hereafter hdd by the 
Bank for any part of the moneys hereby secured, nor dudl such collateral 
or other secunty or any hen to which the Bank may be otherwise entitled, 
or the liabihty of any person or persons (not parties hereto} for all or 
any part of the monej^ hereby secured be m anywise prejudiced by these 
presents But that -^e Bank shall have full power at their discrehon 
to give time for payment to any such other person or persons without 
prejudice to the habihty of the Mortgagor, his Executors or Admmistra- 
tors hereunder And that all moneys received by the Bank from him or 
them or any person or persons liable to pay the same may be apphed by 
the Bank to any account or item of account or any transaction to which 
the same may be applicable And farther that nohnthstandmg the pro- 
visions of Smtion 93 off the said Law of Property Act the Mortgagor 
shall not be entitled to redeem the secunty created by these presents with- 
out at the same time all other secunties given by 1 ^ to toe Bank, nor 
to redeem any of such other secunties without at toe same tune redeemmg 
the secunty created by these presents 

IN WITNESS whereof toe Mort^gor has hereunto set his hand and 
seal the day and year first above ivn^n 

Signed, sealed and dehveied by 

toe before-named Mortgagor in 

presence of 
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USUAL CURRENT ACCOUNT RULES 
POPULAR BANK OF INDIA 


CURRENT ACCOUNT RULES 


1 Current Accounts are opened for approved parties No charge 
will be made foi keeping an account provided the balance maintained 
IS sufSaent to compensate the Bank for the work involved 

The Bank collects bills, drafts, cheques, pay and pension bills, etc , 
on behalf of constituents 

Local cheques, etc , should be sent in early in the day in order that 
they may, if possible, be collected the same day 

Cheques, etc , sent in for collection and credit of an account must 
not be drawn against until they have been realised 

Bills, notes, etc , not payable on demand, intended for realisation by 
the Bank should be sent in at least one clear day before due date 

2 Payments to the credit of an account with the Bank should 
ordinarily be accompanied by a pay-in slip duly signed by the constituent 
9ips wito counterfoils will be supplied in book form and the entry of tlie 
transaction made in the counterfoil will be \enfied by the initials of a 
properly qualified officer of the Bank The depositor should satisfy 
himself that the transaction is so certified Pay*in slips can be had on 
application at the Bank 

Remittances for credit of an account may also be made by letter 
through the post 

3 Cheques must be drawn on the Bank's printed forms The Bank 
reserves its nght to refuse payment of any cheques drawn otherwise 
Applications for cheque forms must be made personally or in W'xitmg 
The Bank reserves the right to refuse payment of cheques that have been 
altered m any way unless the alteration is venfied by the drawer under 
a full signature Cheques should be drawn in such a way as to prevent 
alteration after issue, and the signature should be uniform with that on 
record at the Bank It is essential that cheque books be kept in a place 
of safety 

4 Statements of their accounts will be sent to constituents peno* 
dically and can be obtained at any time on application The entries 
should be carefully examined by the constituent, and, if any errors or 
o™'Ssmns are discovered, the attention of the Bank must be drawn to 
th^ immediately The Bank wull not be responsible for any loss arising 
TOm neglect of this precaution The names of paj'ees of cheques will 
be entered m constituents' statements on receipt by the Bank of a written 
request to do so 


5 The Bank will register instructions from the idrawer regarding 
cheque lost, stolen, etc , but cannot guarantee constituents against loss 
m such cases m event of a cheque being paid 


® Owrdrafts are granted in Current Account against authorised 
security Constituents should not overdraw their accounts, even for small 
amounts, without having made previous arrangements 

Interest on overdrawn accounts is calculated upon the daily balance 


^d terms for receiving securities into safe custody and 
realising interest, dividends, etc may be had on application 
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LETTER FOR OPENING ACCOUNT 


POPULAR BANK OF INDIA 
CURRENT ACCOUNT 
ACCOUNT OPENING FORM 


Pnvate Individuals 

THE POPULAR BANK OF INDIA, 


Account No 
. 19 


Dear Sir, 

I/We request you to open a Current Account m your books m the 
undemoted naine(8) — 

Name(s) in full 

Occupation 

Address 

Introductoiy Reference 

Occupation 

Address 

Proposed muiimum balance Rs 

I/We agree to comply with the rules of the Bank governing Current 
Accounts 

Be good enough to furnish me/us with a book of cheque 

fonus for my /our use 

Yours feithfully, 

Signatuie(s) 


Account opened and signatures verified by me. 

Agent/ Accountant 



EITHER OR SURVIVORSHIP FORM 

(CURRENT ACCOUNT) 

THE POPULAR BANK OF INDIA 


19 


Dear Sir, 

With reference to the Current Account 3 * standmg 

to be opened ^ 

books m our jomt names, please note that such account is to be operated 
on by * of us and of the survivors t and by the 

surwvor of us until jrou receive notice from of us to the con- 

trary 

Yours feithfully. 


Each person 
to sign here 


f 


I 


1 


"'When the account is m the names of two parties msert " either " , 
if in the names of three or more parties insert "any one " or " any 
two " as the case may be 

t When the account is in the names of two parties only strike out 
the words " any of the survivors " 
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FORM OF MANDATE OR AUTHORITY FOR A PERSON TO 

DRAW UPON ANOTHER PERSON’S ACCOUNT 

To 


The Manager, 

POPULAR BANK OF INDIA. 

BOMBAY 

Dear Sir, 

Referring to the Current Account in the name of 
opened at your Bank, I hereby request you to lionour all cheques draun 
on the said account by the person whose signature is hereunder written, 
notwithstanding that such cheques may create or increase an overdraft 
to any c\tcnt, and I authorise the said person on my behalf to make, 
draw, accept, or othcniisc sign any Bills of R\changc, Promissoiy Notes 
or other negotiable instruments, and to discount the same with your Bank 
or otherwise, and also to indoi>c cheques or other negotiable instruments, 
of any description 

This authority shall continue in force until I shall ha\c c\prcs5ly 
rc\okcd it by a notice in writing delivered to you 

Dated this day of 19 


The following is the signature of the person authorised to sign as 
abosemcntioned 


* • ••• •• *9 9999 


LETTER BY PARTNERS OF THE FIRM DEALING WITH 

A BANK 

PARTNERSHIP LETTER 

POPULAR BANK OF INDIA. 


Dear Sii, 

The firm of 

carrying on business as 
elsewhere is desirous of 
Bank of India at its 


»9 


•at and 

opening a account with the Popular 

branch 

The undersinged arc members of this fimi and • 
arc authonsed to sign on behalf of Uie firm in manner as appears below and 
nave full unrestricted authority to bind the firm 

event of the Bank acceding to our request and oiiening an 
hiTiH.Jw *5 r 'tl'o fi™ we undertake with the intention of 

rnennTi^ toe fimi as for the time being constituted ouischcs and our 
respective estates 

(1) whenever any change occurs m the said firm to give notice thereof 
o the above brancli of the Bank at once in wnting and ttat 

(2) until receipt of such notice by the above bninch of the Bank 

v",? provisions of the Indian Partnership Act 
if shall bo entitled to regard each of us and in case 

as partners of the firm and 
We entitled to honour our respective, signatures m the 

estates ^d respective 


* Insert " all ’’ 


or Nos X, a ", etc as the ease may be 
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(3) notwithstanding any provisions of the said Act or any change in 
the membeiship of tne firm all acts purporting to be done on 
behalf of the nim before the Bank shall have received notice in 
manner aforesaid shall be bmdmg on the firm and each of ns 
and our respective estates and the liabihty of the firm and of 
each of us and of our respective estates wall contmue unbl all 
liabihties m respect of such acts diall have been discharged 

The names of all partners, who have not signed this letter, are given 
below • 


Yours £ii{thfnlly. 


X Mr 

will sign on behalf of the firm as follows 


His personal signature here 


2 Mr 

will sign on bdialf of the firm as follows — 


His personal signature here 

3 Mr 

will sign on behalf of the firm as follows — 

His personal signature here 

4 Mr 

will sign on bdialf of the firm as follows — 

His personal signature here 

5 Mr 

will sign on bdialf of the firm as foUoirs — 

* 

His personal signature here 

6 Mr 

will sign on behalf of the firm as fblloirs — 

His personal signature here 


RULES RELATING TO LOAN 

1 The Bank giants loans of Bs loq and upwards on secunty of 
Government Paper, jewdlety and other good secunties 

2 Promissory notes bearing one or more endorsements, if approved, 
are discounted 

3 Advances sanctioned, but not taken up by the borrou'er within 
one month of sanction uill be considered as canceled 

4 A half-yearly incidental charge of Be i is made upon each Loan 
and Pro-note Account 

5 Compound mteiest will be nharged after every half-year 

6 The Bank has a nght to adji^ the whole or part of the amount 
due to the Bank 'from' the funds to be paid to the constituent from 
whatsoever account 


* Particulars of partners who have not signed 
Name 


Beason 
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LOAN APPUCATIOX , 


To 


Appl’caot’s oaise (in full) 

Xames of Partner? in cafe of a fim 
Father’s name and caste 
Occupation with income 
Residence and present address 
.Amount required 

Penod and purpose for wh*ch required 


BANK LIMITED 

OSce. 


How repavmcnt is proposed 


Whether he apphed to any other oi the BTirchcs, :I so. i\;ih vhat 
result ’ 


Any other paiticulais 

Xattre E'rtcnt and Paniculars of Security ofTcreJ — 
(0 
( 2 ) 

(3) 

(4) 


To 


LETTER RE : JOINT LOAN ACCOUNT 

Ber f>s ,, 


IQ! 


The Manager, 

THE rori'LXR B\XK OF IXDI\, 

BOMB \Y. 

Dear Sir, 

Be. Jc.rt Loti Accoii.' 

Miih reference to the Loan account opened in cur lo.ai rani'*s r’ca^c 
Mte iPat the account is to be operated by and oavable to us iointiv or 

s»*curitie5 held’bv von :n the jeiac 
accounu shall be deIn enable to us jointh' or to the sun i\ or of us 

nf JO° to !nal.c pa\mect on the siimature 

''® "’av direct voj to pav and 
rSLSF? ^1® **5’ yon under instrucfons of either of us shall d,s- 

if hahilifr and neither of us can occst’on such i 3 a\Tsent 

If made by loa at instructions of cither of us * ‘ ‘ 


Yours faithfully. 


RULES RELATING TO SECURITY 

(61 propertv is offered as secuntj- The (o) nature. 

(f) title and anv measurement, (c) ^•alue. 

UJ ue ana any other paiticulais necessaij- shonld be clearly ^-en 
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2 When stx>ck-ui-trade, goods and commodities axe offered The 
(a) parbculars, (6) condition, (c) net valtie, (<2) market value, and (e) 
margm to be ke^, should be mentioned 

3 When Government pa^and debentures axe offered The (a) 
nature, (h) rate of mterest, and (c) year, etc should be given 

4 If Jewdlery, le gold is offered, its \vex{^t> value and margm 
dbiould be given 

It should also be given if the cashier has tested it 

5 When shares of a company axe offered The (a) name of the 
company, (b) number of shares, (c) market value, (d) amount paid on 
each ^are mould be mentioned and the last balance ^eet shown if 
necessaiy 

6 In case of personal security, name, position and worth of the 
surety should be stated 

7 If a life pohcy is offered The (a) amount of policy, (6) name 
of the company, (c) premium, (d) surrender value, and (e) due date 
of the pohcy be pven Will the pohcy be assigned to the Bank ’ 


LETTER FOR DEPOSIT OF SECURITIES IN SAFE CUSTODY 


. Date 194 

The kfonagmg Director, 

POPULAR BANK OF INDIA, LTD 

(SAFE CUSTODY DEPT ) 

. BOMBAY 

Sir, 

I diall be obhged if you will hold the undermentioned securities for 
Safe Custody on my bdialf and account and to forward your safe custody 
Receipt for them m my name at the 

address herem , 


The Securities hersm mentioned as also securities which may hereafter 
be deposited with you m my name will be at my absolute disposal only 

You will please collect on my behalf Interest, Dividends and Principal 
etc of the securities m my account as and when matunng for payment 
and to credit the amounts thereof less your Interest and Dividend collec- 
tion charges viz one-fourth per cent to my 
and to advise me of such credits in the account from tune to tune 


You are hereby autbonsed to recover your safe custody fees Rs 
from my above accoimt > 

A Power of Attorney donated by me m frivour of your Bank to deal 
with securities m terms thereof and a specimen of my signature are also 
enclosed herewith ^ 

Details of Secunbes — 


Address 


Yours fruthfnlly, 
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MEMORANDUM OF DEPOSIT OF THE TITLE DEEDS 
TO SECURE ADVANCES TO THE CUSTOMER 

THE POPULAR BANK OF INDIA 

Dear Sirs, 

I/Wc beg to apply for a loan of Rs on the 

follow mg terms — 

(1) The loan shall be repayable on demand and I /we shall pass a > 
Demand Promissory Note for the amount 

(2) The rate of interest shall be per cent 

per annum with half-yearly rests 

(3) The loan to be secured by equitable mortgage by way of deposit 

of title deeds of my /our property at m 

bearing Suncy No 

Ward No and containing an area of about 

square yards 

(i]) I am/wc arc to make out a marketable title to the property 
before the loan is made 

(5) f/Wc will pay all costs of inxcstigation of title and all your 
costs of getting the properties offered as eccunty valued by 
your Engineer and all your costs charges and expenses in the 
matter between Attorney and client on demand notwithstanding 
that for any reason other than your wilful default the loan might 
not be made 

(6) The property, if you so desire, will be insured in your name in 

the sum of Rs and I/we will duly pay 

all insurance premia as they become due and will keep up the 
insurance If the property is already insured in the above 
amount. I/we will assign the policy to you 

As regards the property aboxc offered as security, I/wc declare that 
I am /we are the sole absolute owner of the property and no one else 
has any share or interest in the property and the property' is free from 
all encumbrances and is not subject to any' mortgage or charge of any 
sort of kind and there is no suit proceeding or litigation pending in any 
court in respect of the same and I have not rcccixed anv notice from the 
Alunicipality or any other autlionty for the repairs or otheniisc in respect 
of the property or the use thereof 

Doted 104 


Yours faithfully. 
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THE 

NEGOTIABLE INSTRUMENTS ACT, 1*881 

(ACT XXVI OF 1881) 

[Passed by tho Govemor-Getural of India tn Council, 
gth December i 88 i ] 

An Act to Define end Amend die Law Relating to Pcomissoty Notes, 
Bdls of Bxdiange and (deques 

(As modified up-to-date ) 

Preamble 

WHEREAS It IS expedient to define and amend the law lelatmg to 
promissory notes, bills of exchange ^d cheques . it is hereby enacted 
as follows — 


CHAPTER I 

PRELIMINARY 
Short Title ^ r 

I This Act may be called the Negotiable Instruments Act, 1881 
Local extents : Saving of usages celatmg to hiindis, etc 

' It extends to the whole of Bntish India , but nothmg herem con- 
tained affects the Indian Paper Currency Act, i88a, Section 25, or, affects 
any local usage relating to any mstrument in an oriental language 
Provided that such usages may be excluded by any words m the body 
of the instnunent which mdicate an mtention that the lejal relations 
of tho parties thereto shall be royemed by this Act , and it shall come 
into force on the first day of March, 1882 

2 . (Repeal of enactments) Repealed by the Regulation and Amend- 
ing Act, 1891 (XXI of 1891) 

Intecptetatioa 

3 In this Act — 

" banker " includes also persons or a corporation or company actmg 
as bankers , and 

" notary public " includes also any person appointed by the Cover- 
nor-General-in-Council to perform the functions of a notary pubhc under 
this Act 


CHAPTER n 

OF NOTES, BILLS AND CHEQUES 

Promissory Note 

4 A " promissory note '* is an mstrument in writmg (not bemg 
a bank-note or a currency-note) contauung an unconditional undertakmg 
signed by the maker, to pay a certain sum of money only to, or to 
the order of a certam person, or to the beater of the instrument 

Ulustrations 

A signs mstruments in the folloivmg terms — 

(a) "I promise to pay B or order Rs 500 " 

(h) “ I acknowledge myself to be mdebthd to B m Rs 1,000 to be 
paid on demand, ror value received " 
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(c) " 3Ir, B I O U Ks i.ooo " 

(d) " I promise to pay B Rs joo and all other sums which shall 
be due to him " 

(e) " 1 promise to pay B Bs 500, first deducting thereout any mon^ 
uhtu he may owe me” 

(/) " I promise to pay B Bs 500. seven days after my marriage 
witii C *’ • 

(?) “ ^ promise to pay B Bs 500J on D's death, provided D leaves 
me enough to pay ^at sum '* 

(A) *' 1 promise to pay B Bs 500 and to dehver to him my black 
horse on ist January next" 

The instruments respectively marked (a) and (h) are promissory 
notes The instruments respectively marked (c), {d), (e), (/), (g) and 
[h) are not promissory notes 


Bill of Exchange 

5 A "bill of exchange" is an instrument in wntmg contammg 
an unconditional order, signed by the maker, directmg a cotam person 
to pay a certam sum of money only to. or to the order of, a cmtam 
person or to the bearer of the instrument 

A promise or order to pay is not " condihonal ", withm the mean* 
mg of this secbon and Section 4 by reason of the time for payment of 
the amount or any instalment thereof bemg expressed to be on the 
lapse of a certam penod after the occurrence of a specified event which, 
accordmg to the ordinary expectation of mankmd, is certain to happen, 
although the time of its happening may be uncntam 

The sum payable may be " c«rtam " withm the meaning of this 
section and Section 4, although it includes future mterest or is payable 
at an mdicated rate of exchange, or is accordmg to the course of exchange, 
and although the instrument provides that, on de&ult of payment of an 
mstalment. the balance unpaid ^all become due 

The person to whom it is clear that the direction is given or that 
payment is to be made may be a " certam person ", withm the mean* 
mg of this section and Sectmn 4, although be is misnamed or designated 
by description only 


Cheque 

6 A " cheque ” is a bill of exchange drawn on a specified h finW 
and not expressed to be payable otbenvise than on demand 


Dtauer, Drawee 

„ , 7 maker of a bill of exchange or cheque is the 

orawer , the person thereby directed to pay is called the " drawee " 

Drawee in case of need 

When in the bill or m any indorsement thereon the of any 
pei^n IS given m addition to the drawee to be resorted to m case of 
need, such person is called a " dtauee m case of need ** 


Acceptor 

drawee of a bill has signed his assent upon toe bilL or, 
11 there are more parts thereof than one, upon one of such parts, and 
^hiered the same ?r riyen notice of such signmg to the holder or to 
some person on lus behalf, he is called toe " ac cep tor ” 

Acceptor for honour 

® Of exchange has been noted or protested for non- 
acceptance or for better secunt}' and any person accepts it snpa protest 
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for honour of the drawer or of any one of the indorsers, such person 
IS called an " acceptor for honour " 

Payee 

The person named in the instrument, to whom or to whose order 
the money is by the instrument direct^ to be paid, is called the 
“ payee '* 

Holder 

8 The *' holder " of a promissory note, bill of exchange or cheque 
means any person entitled m his own name to the possession thereof 
and to receive or recover the amount due thereon from ue parties thereto 

Where a note, bill or cheque is lost or destroyed, its holder is the 
person so entitled at the tune of such loss or destruction 

Holder m due course 

9 " Holder m due course " means any person who for considera- 
tion became the possessor of a promissory note, bill of exchange or 
cheque if payable to bearer . 

or the payee or mdorsee thereof, if payable to order before the 
amount mentioned m it became payable, and mtiiout having sufSaent 
cause to beheve that any defect existed in the title of the person from 
whom he derived his title 

Payment in due course 

10 " Payment m due course " means payment m accordance \nth 
the apparent tenor of the instrument m good faith and without negh- 
gence to any person m possession thereof under circumstances which 
do not afiord a Reasonable ground for beheving that he is not entitled 
to receive payment of the amount therem mentioned 

Inland Instrument 

11 A promissory note, bill of exchange or cheque drawn or made 
m British India, and made payable m, or drawn upon any person resi- 
dent m British India, shall be deemed to be an mland mstrnment 

Foreign Instrument 

12 Any such instrument not so drawn, made or made payable 
shall be deemed to be a foreign instrument 

Negotiable Instrument 

13 (i) A " negotiable instrument ” means a promissory note, bill 
of exuange or cheque payable either to order or to bearer 

Explanation (1) A promissory note, bill of exchange or cheque 
IS paysmle to order which is expressed to be so payable or which is 
expressed to be payable to a particular person, and does not contam 
words piohibitmg transfer or mdicating an mtention that it shall not 
be trar^erable 

• 

Explanation (11} A promusory note, bill of exchange or cheque 
IS payable to bearer which is expressed to be so payable or on whidi the 
only or last mdoisement is an mdorsement m blank 

Explanation (ui) Where a promissory note, bill of exchange or 
cheque, either onpnally or by indorsement, is expressed to be payable 
to the order of a spewed person, and not to him or his order, it is 
nevertheless payable to him or his order at his option 

(2) A '* negotiable instrument ” may be made payable to twd or more 
payees jomtly, or it may be made payable in the alternative to one 
of tiro, or one or some of several pa3'ees 
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Negotiation 

Z4 When a promissory note, bill of exchange or cheque is trans* 
feired to any person, so as to constitute that person the hmder thereof, 
the instroment is said to be negotiated ^ 

i 

Indorsement ' 

• 

15 When the maher or holder of a negotiable instroment signs 
the same, otherwise than as such maker, for the purpose of negotiation, 
on Ihe hack or face thereof or on a shp of paper annexed thereto, or 
so signs for the same purpose a stamped paper mtended to be com- 
pleted as a negotiable instrument, he is said to indorse the same, and 
IS called the " indorser." 

Indorsement in blank and in full ; Indorsee 

z6 (z) If the mdorser signs his name only, the mdorsement is 
said to be " in blank," and if he adds a direction to pay the amount^ 
mentioned m the instrument to. or to the order of, a specified person,* 
the mdorsement is said to be " m full " , and the person so ^ecified 
IS called the " mdorsee " of the mstmment 

(2) The provisions of this ituit rdatmg to a payee diall apply with 
the necessary modifications to an mdorsee (Act V of Z944} 

Ambiguous Instruments 

Z7 Where an instrument may be construed either as a promissory 
note or bill of exchange, the holder may at his dection treat it as 
either, and the instrument shall be thenceforward treated accordmgly 

Where amount is stated differently in figures and words 

18 If the amount undertaken or ordered to be paid is stated 
differently in figures and m words, the amount stated m words shah 
be the amount undertaken or ordered to be paid 

Instruments payable on demand c 

19 A promissory note oj biU of mcchange, m whicdi no tune for 

payment is specified, and a cheque, are payable on demand ^ 

Inchoate Stamped Instruments \ 

20 When one person signs and dehvers to another a paper stamped 
in accordance with the law relatmg to negotiable instruments then in 
force m Briti^ India, and either wholly b lank or havmg wntten thereon 
an incomplete negotiable instrument, he thereby gives prma facie autho- 
nty to Ihe holder thereof to make or compile, as the case may be, 
upon It a negotiable instrument, for any amount speofied therein and 
not exceedmg the amount covered by the stamp The person so signmg 
shall be liable upon such instrument, m the capacity m whidi he signed 
the same, to any holder in due course for such amount Provided that 
no person other than a holder m due course abali recover from tbe 
person delivenng the mstrument anything m excess of tbe aTnniiTit mtended 
by him to be paid thereunder 

At sight , On presentment ; After sight 

21 In a promissory note or bill of exchange the expression " at 
sight ” and " on presentment mean on demand The expression " after 
sight " means, m a promissory note, after presentment for si^t, and, 
m a bdl of exchange, after acceptance, or noting for non-acceptance 
or protest for non-acceptance 

Maturity 

22 The matunty of a promissory note or bill of exchange is the 
date at uhicb it falls due , 
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Days of grace ^ 

> Every promissory note or bill of exchange which is not expxe^ed to 
be payable on demand, at sight or bn presentment is at matoiity on 
|lie>tbird day after the day on which it is expressed to be payable 

Calculating matoity of bill or note payable so many months after date 

or sight ' *' 

23 In calculatmg the date at which a promissory note or biU of 
exchange, made payal^ a stated number of months after date or 'after 
sight, orijafter a.certam, event is, at matmty, the period stated shall 
be hdd to terminate on the day of the month which corresponds with 
the day on which the mstroment is dated, or presented for accqitanco 
or sight', or noted for non-acceptance, or protested for non-acce^nce, 
or" the 'event happen^, or, where the instrument is a biU of exchange 
made payable a stated number of mdntbs ‘ after sight and has been 
accepted for honour, with the %y on which it was so accepted If 
the month in which the period would temunate has no conespondmg 
day, the period shall be hem to terminate on the last day ci su^ month. 

t lUiattaUons 

t 

(d) A negotiable mstrument, dated 29th January 1878, made pay- 
able at one month after date The instrument is at maturity on the 
third day after the 28th February 1878 

(b) A negotiable instrument, dated 30th August 1878, is made pay^ 
able ^ree months after date The instrument is at maturity on the 
3rd December 1878 

(c) A promissory note or bill of exchange, dated 31st August x878t 
IS made payable three months after date The instrument Is at matnnty 
on the 3rd December 1878 

Calculating maturity of^ bill or note payable so many days after date 

or si^t 

24 In calculatmg the date at which a promissory note or bill of 
exchange made payable a certam number of days after date or after sight 
or after a certam event is at matnnty, the day of the date or of present- 
ment for acceptance or sight, or of protest for nbn^^acceptance, or on 
uhich the event happens, shall be excluded 

When day ■ of maturity is a hohday 

25 When the day on which a promissory note or bill of exchang e 
IS at maturity is a public hohday. the mstr^ent shall be deemed to* 
be due on the next precedmg busmess day 

Explanation — The expression ** public hohday " mclndes Sundays, 
New, Year's Day, Chnstma^ Day , d either of such days falls on a 
Sunday, the next foUowmg Mowhiy Good Fnday , and any other day 
decJaiM by the "Local Government", by notification m the Official 
Gazette, to be a public hohday 

, , CHAPTER in 

parties to notes, bills and cheques 

Capacity to mal^^ etc. promissory notes, etc. 

26 Every .person capable of contracting, accordmg to the law to 
nhich he is subject, may bmd himself and be bound by the making, 
drawing, acceptance, mdorsement, dehvery and negotiation of a promis- 
sory note, bill of exchange or cheque 

35 
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Minor $ 

^ k minor may draw, mdoise, deliver and negotiate each insttomeat 
so, as to bind aU paitiee eiccept himself > j ' 

Nothmg heieifl contamed shall be' deemed t6 empower a corporitiori 
to make, mdorse or acc^ si^ mstniment exc^ m cases in which, 

under^thelawforthe'tmiebahgm'force, th^aiBsoempow^ " ' 

It 

Agracy , . ,1 ' ' > 

'lay ' Every person 'capable of bmdmg himself or of' bemg bonad, 
ks mentioned m Section 26, may so bmd himself or be bound by a 
duly authorized agent actmg m his name ' " > 

' A, general aajdioniy to tranract, business and to receive and'dischar^ 
dera do^ not confer upon an agedt'ihe power of accqrting or mdorsmg 
bilk of exchange^ so as to bmd his principal , " 

, An authority to draw bills of exchange does not of itself import an 
authority ,to mdorse 

Liability' of agent ngmog , ' 

aS An agent who signs his name to a promissory note, bill of 
exchange or cheque without mdicatmg thereon that he signs as agent, 
or that he does not mtend thereby to incur' personal responsibility, is 
bable personally on the mstrumoit except to those who mdnced him. 
to sign upon the belief that the prmcipal only would be held liable 

Lability 'of legal tepresentabve ugniog 

ag A legal representative of a deceased person who signs his.napie 
to a promissory note, bill of exchange or meqne is liable personally 
thereon unless he expressly limits his liability to the extent of the assets 
received by bun as such 

(I 

Liabili^ of drawer ^ 

30 "The drawer of a bill of exchange oic cheque is bound, m case 

of dishonour by tbe drawee or acceptor tb^f, to compensate the holder, 
provided due notice of dishonour, has been given to, or received by, the 
drawer as hereinafter provided ' 

' » , 1 

Labdity of drawee of cheque , , 

31 The drawee of a cheque havmg sufEbeut funds of the drawer 
m 1^ hands, properly applicable to the payment of such cheque, must 
pay the chqne when duly required so to do, and' m default <d such 
payment, must compensate the drawer for any loss or damage caused 
.by such default 

Liabibty of maker of note end acceptor of biU 

32 In the absence of a contract' to the contrary, the maker of 
a promissory note Ind the acceptor before matonty of a bill bf 'exchange 
are bound to pay the amount thereof at matunfy accordmg to the 
apparent tenor of the note or acceptance respectively, and the dcc^r 
of the bill of exchange at or after matunty is bound to pay the atoodUt 
thereof to the holder on demand 

In de&ult of such payment as aforesaid, such maker or acceptor is 
bound to compensate any patty to the note or bill fqr any loss or 
damage sustamed by him and caused by such de&ult ' ' 

Only drawee can be acceptor except in need or for honour ' '' 

33 No person except the drawee of a bill of exchange, or all or 
some of the several drawees, or a person named therem as a drawee 
m case of need, or an acceptor for honour, can bmd himself by an 
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Acceptance by several drawees not , partners , , > 

34 Where there are several drawees of a bill of exdiangp; who are 

not partners, each of them can accept it for himsdf, but none of them 
cah accent it for another without his authonty ' ' 

Liability of indorser * '• 

35 In the absence of a contract to the contrary, 1 whoever ^mdoxses 
ud ddivers a negotiable instrmnent before matunly, without m such 
indorsement, expressly excluding or makidg conditional his own liabihty, 
iS' Bodnd thereby to every subsequent' holddr, ' m case of di^onour by 
tire drawee, abettor or maker to compensate such holder for any loss 
or damage caused to him by such dishonour, provided due notice of 
di^onour has been given to, or received ,|}y, such mdorsec ,as hermnaftnr 
provided 

Every mdorser after dishonour is liable as upon an mstrument pay- 
able on demand , , ■ „ r* 

Liability of prior patties 'to holder in dim course 

36 Every pnor party to a negotiable instrument is liable thereon 
to a holder m due courdiei until the instrument is duly satisfied ‘ 

Ma^ drawer ati^ acee|itor‘ principals 

ii 37 The maker of a pronussoiy note or cheque, the 1 drawer of a 
bill of exchange until acceptance, and the acceptor are. m the absence 
of. a contract to the contrary, .respectively liable thereon as pnnr.ina.1 
debtors, and the other parties ther^ .are liable thereon as sureties tar 
the malrer, drawer or acceptor, as the case may be , . 

Prior puty is a prmcipal m respect of each subsequent party ' 

^ 38 As between the parties so hable as sureties , , each pnor party 

m the absence of a contract to ,the contrary, also liable thexeon as 
a pnnapal debtor m respect of each subsequent party 

, JttustfaUon 

A draws a bill payable to his own order on B,’ who accepts w.A 
afterwards indorses the bill to C, O to D, and D to 'E As between 
£ and B, B is the pnnapal debtor, and A, C and ‘D are his sureties 
As between £ and A, A is the pnnapal debtor, and C and D ate his 
sureties As between E and C, C is the pnnapkl debtor and D is his 
surety r, 

Suretyship , 

'39 When the holder of an accepted bill of. exchange enters into 
any contract with the acceptor 'which; under Sections 134 and 135 of 
,the Indian Contract Act, 187a, would discharge &e other parties, the 
holder may .expressly reserve his ng^t to charge the other parties, and 
in such case they are not discharged 

Discharge of indorser’s liabdity 

40 Where the holder of a negotiable instrument, without the con- 
sent of the indorser, destroys or impairs the mdorser's remedy agamst 
a pnor party, the mdorser is discharged from liabihty to the holder 
to the same extent as if the instrument had been paid at matunty.. 

, lUustraUon 

A is the holder of a bill of exchange made payable to the order 
of B which contains the followmg indorsements m blank — 

First mdorsement, " B " 

Second indqrsement, P^r Williams " , 
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Third indorsement, " Wright d: Cb ” 

Fourth indorsement, John Rozario " 

This bill A puts in suit agamst John Rozario and stakes out, without 
John Rozano’s consent, the mdoisements by Peter Williams and Wng^t 
& Co A is not entitled to recover anythmg fr^ John Rozano 

Acceptor bound althoui^ indorsement forged 

'' 41 An acceptor of a bill of exchange already idotsed is not relieved 

from habihty by reason that such mdorsement is forged, if he knew or 
had reason to beheve the mdorsement to be forged when he accepted 
the bill. * ,, 

Acceptor of bill drawn in fictitious name 

42 An accent of a bill of exchange drawn m a fictitious name 
and payable to the drawer’s order is not, by reason that such name 
IS fictitious, relieved from liability to any holder m due course damung 
under an mdorsement by the same hand as ^e drawer's signature, and 
puxportmg to be made by ^ drawer ' 

Negotiable instrument made, etc. withodt considemtion 

43 A nerotiable instrument made, drawn, accepted, indorsed or 

tiansf^d wimout fonsideration, or for a consideration which fails, 
creates no obhgation of payment between the parties to the transaction. 
But if any suw mrtv has transferred the instrument with or without 
indorsement to a nolder for consideration, such holder, and every sub- 
sequent holder denvmg title from him, may recover the amount due 
on such instrument fi^ the transferor for consideration or any prior 
party thereto , 

Exception i — No party for whose accommodation a negotiable instru- 
ment has been npde,' drawn, accepted or mdorsed can, if he had paid 
the amount tiiereof, recover thereon such amount from any person who 
became a party to !^ch instrument for his accommodation 

Exception 2 — No party to &e instrument who has mduced any 
other pa^ to make, draw, acce]^, mdorse or transfer the same to 
him for a consideration which he nas failed to pay or perform m full 
shall recover thereon an amount exceedmg the value of the consideration 
(if any) winch he has actually paid or performed 

Partial abdeace or failure of money consideration 

44 When the consideration for which a person signed a promissory 
note, bill of exchange or cheque consisted of money and was originally 
absent in part or has subsequently failed m part, the sum whidi a 
holder standing m immediate lelahon with such signer is entited to 
receive from him is proportionately reduced 

Explanation — The drawer of a bill of exchange stands in* immediate 
rriation with the acceptor The maker of a promissory note, bill of 
exchanm or cheque stands m immediate relation with the pajree, and 
the mdorser with the mdorsee Other signors may by agreement stand 
in immediate relation with a holder 

lUustration 

A draws a bill on B for Rs 500 pa3rable to the order of A B 
accepts the bill, but subsequently di^ononrs it by non-payment A sues 
B on the bill B proves that it was accepted mr value as to Rs 400, 
and as an accommodation to the plamtiff as to the residue A can only 
recover Rs. 400 

( 

Partial failure of consideration not consistiiig of money 

45 Where a part of the consideration for which a person signed 
a promissory note, bill of exchange or cheque, though not consisting 
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of mon^, IS ascertainable in money xnthoat collateral enquiry, and 
there has been a &iliire of that part, the stun which a holder standmg 
in immediate xdation with such signer is entitied to' zecdve from him 
18 pioporbonatdy reduced ' 

Holder’s to duplicate of lost bd! 

45A 'Where a biU of exchange has been lost before it is overdue, 
the person who was the bolder of it may apply to the drawer to give him 
ano&er bill of the same tenor, givmg security to the drawer, if required, 
to mdemnify him agamst all persons "whatsvn m case 'the 1^ alleged to 
have been lost shall be found agam ^ 

If the drawer on request as aforesaid refusee to give such dufmeate 
bill, he may be compdled to do so 

CHAPTER IV 

OF neg6tiations 

Delivecy 

46 The makmg. acceptance or indorsement of a promissory note, 
bill of exchange or cheque is completed by ddivery, actual or con> 
stmctive 

As between parties standmg m immediate relation dehvery to be 
effectual must be made by the party makmg, accepting, or indorsmg the 
instrument, or by a person aulnonzed by 1^ m that bdialf 

As between such parties and any bolder of the instrument other, 
than a holder m due course, it may be shown that the instrument wa^ 
dehveied conditionally or for a roecial purpose only, and not fix the 
purpose of transferrmg absolutely the proper^ therem 

A promissory note, bill of exchange or cheque payable to bearer 
IS negotiable by the dehveiy thereof 

A promissory note, bill of exchange or cheque payable to order 
IS negotiable by the holder by mdorsement and dehveiy thereof 

Negotiation by delivery 

47 Subject to the provisions of Section 58, a promissory note, 
bill id exchange or cheque payable to bearer is negotiable by dehveiy 
thereof 

Exception — A promissoiy note, bill of exchange or cheque delivered 
on condition that it is not to take effect exc^ in a certam event is 
not negotiable (mept m the hands of a holder for value without notice 
of the condition) unless such event happens 

lUustraUons 

t 

(a) A, the holder of a negotiable instniment payable to bearer, 

drivers it to B’s agent to keep for B The mstmment has been nego- 
tiated ' I' < , 

(h) A, the holder of a negotiable instrument payable to bearer, 

which IS m the hands of A's banker, who is at the time the banker 

of B, directs the banker to transfer the instrument to B's credit m 
the banker's account with B The banker does so, and accordm|^y 
now possesses toe mstmment as B's agent The. instrument has been 
negotiated and B has become toe holds’ of it 

Negotiation by indorsement 

48 Subject to the provisions of Section 58, a promissory note, bill 
of exchange or cheque payable to order is negotiable by the holder by 
indorsement and deli-veiy toereof 
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Conversion of indorsement in blank mto i«i4<tnepni<»t^ t jn £uU 

49 The holder of a sesotieblc instrument indorsed 5 n blank may, 
without signmg his own name, by wntmg above, the indorser's signa* 
ture a direction to pay to any otJier person as indorsed, convert' the 
indorsement in blank mto an indorsement in fall,, and the holder does 
sot thereby incur the responsibility of an indorser 

Effect of Indorsement > ' ' < 

, 50 The indorsement of a negotiable instrument followed by delivery 

transfers to the indorsee the property herein lyith the right of further 
negotiation , but ihe indorsement may, by express words, restnct or 
exclude such n^t, or may merely constitute me indorsee an agent to 
indorse the ins&ument, or to receive its contents 'for the Jadorser or 
for some other specified person 

■r 

JUustrattons 

i 

B signs the following indorsements on different negotiable instru- 
ments payable to bearer — 

(a) ” Pay the contents to C only " 

(b) " Pay C for my use " 

(e) " Pay C or order for the account of B ” 

(d) . " The within must be credited to C " 

These indorsements exclude the ngbt of further negotiabon by C. 

*(e) "PayC" 

(/} " Pay C value in account with the Oriental Bank." 

(g) " Pay the contents to C bemg part of the consideration in a 
certain -deed of assignment executed by C to the indorser and 
others ” *' 

These mdoisements do not exclude the right of further negotiation 
by C 

Who may negotiate 

jr Eveiy sole maker, drawer, payee or indorsee, or all of several 
joint makers, drawers, payees or indorsees, of a negotiable instrument 
may. if the negotiability of such instrument has not been restneted or 
excluded as mentioned in Section 50, indorse and negotiate the same 

Explanation — Nothing in this section cpables a maker or drawer 
to indorse or negotiate an instrument, unless' he is in lawful possesion 
or IS holder thereof , or enables a payee or indorsee to indorse or nego- 
tiate an instrument, unless he is holder thereof 

ItMstraUon 

A bill IS drawn payable to A or order A indoiscs it to B, the 
indorsement not containing the words " or order " or any equivalent 
words, B may negotiate the instrument 

Indorser who excludes his own liability or makes it conditional 

52 The indorser of a negotiable instrument may, by express words 
in the indorsement, exclude nis own liability thereon, or make such 
liability or the nght of the indorsee to receive the amount due thereon 
depend upon the 'happening of a specified event, al^ough such event 
may never happen 

Where an indorser so excludes his liability and afterwards becomes 
the holder of the instrument, all intermediate indorsers are liable to him 

Illustrations 

(e) The indorser of a negotiable instrument signs bis name adding 
the words— 
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" Without lecouise " 

Upon this indorsement he vQcurs no hability 

> , I I <1 • 

j (b) A is the payee and-, holder of a negotiable instrument Exclud- 
ing personal liahihty by an indorsement " without recourse,", he transfers 
the instroment to B, and B mdorses it to C, who indorses it to, A A is 
not only reinstated in his former ng^ts, but has the n^ts of an mdorses 
against B and C 

t 

Holder denvmg title from holder m due course i r 

53 A holder of a negoMble mstrument who denves title from a 
holder m due course has the rights thereon of that holder m due course 

, . 

Instrument indorsed m blank > 

54 Subject to the provisions heremafter contamed as to crossed 
cheques, a negotiable mstrument mdorsed' m blank is payable to the 
bearer hereof even although ongmally payable to order 

* ft 

Conversion of indorsement m blank mto mdorsement m full , 

55 If a negotiable instrument after havmg been mdorsed m blank 
IS mdqrsed'm full,' the amount of^it cannot be burned from'the mdorser 
m full, except by' the person to whom it has been' mdorsed m full, or 
6y bne who denvih , title 'through such person 


^dorsenfent for part of sum due 


56 No wntmg on a negotiable mstrument is valid for the purpose 
of negotiation if such wntmg purports to transfer only a part of the 
e&nbunt appeanng to be due on the instrument , but, where such amount 
has been partly paid, a note to that effect may be mdorsed on the 
instrument, which 'may then be negotiated for the balance ' 


Legal representative canndt by deliverjl only negotiate instrument indorsed 
by, deceased , 1 

57 The legal representative of a deceased person cannot negotiate 
by d^very only a promissory note, bill of exchange or cheque ^payable 
to order and mdors^ by the deceased but nOt delivered 

. . ■ , - C . 

Ihstrument obtained by, unlawful means or 'for unlawful consideration 

' 5{f When a negotiable mstrument has been lost or has been obtained 
from any maker, acceptor or holder thereof by means of an ofience or 
fraud, or for an urdawfol donsidmation, no possessor or mdorsee who 
claims through the person who found or so ^tamed the instrument is 
entitled to receive the amount due thereon from such maker, acceptor or 
holder, or from any party, pnor to such holder, unless such possessor or 
mdorsee is, or some person'Uirongh whom he chums was, a hmder thereof 
m doe course ' 


Instrument acquired after dishonour or when overdue ^ 

59 The holder of a negotiable mstrument, who has acquired it after 
di^onoor, whether by non-acceptance oi; non-payment, with notice there- 
of, or after maturity has only as agamst the other parties, the nghts 
thereon of his transferor 

Accommodation note or bill 

Provided that 'any person who, m good feith and for consideration, 
becomes the holder, after maturity, of a promissory note or bill of 
exchange made, drawn' or accepted without consideration, for the purpose 
of enabling some party ther^ to raise money -hereon, may recover 
the amount of the note or bill from any pnor party . 
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lUustratton •• 

The acceptor of a bill of exchange, .when he accepted it, deposited 
with the drawer certain goods as a collateral seconty for the payment 
of the bill/ with power to the drawer to sell the goods and apply the 
proceeds in disdu^ of the bill if it were not paid at matnnty. The 
bin not' having been paid at roatunty, the drawer sold the goods and 
ietained the"prooeeds but indorsed the bill to A A’s tiQe is subject 
to the same objection as the drawer's title 

Instrument negotiable till payment or satisfoction 

< bo. A negotiable instniment may ‘be negotiated (except by the 
maker, drawee or acceptor after matunfy), nntil payment or satisfac- 
tion thereof by the maker, drawee or acceptor at or^after matnnty, but 
not after such payment or satisfection 

CHAPTER V. 

OF PRESSNTMEin: 

Presentment for acceptance ‘ 

6i. A bill of exchange payable after <agbt must, if, no tune pr place 
is specified therein for presentment, be presented to the drawee thereof 
for acceptance if he can, after reasonable seardi, be found, by a p'^on 
entitled to demand acceptance, within a reasonable tune after it is 
drawn, and m busmess hours on a business day In dehiult of such 
presentment, no party tiiereto is liable thereon to the person making such 
defaidt 

If the drawee cannot, after reasonable search, be found, the bill is 
dishonoured 

> 

If the bill IS directed to the drawee at a particular place* it must 
be presented at that place ; and, if at the due date for presentment 
be cannot, after reasonable search, be found there, the bill is di^ononzed 

Where authorized by agreement or usage, a presentment tbrou|h 
the post office by means of a registered letter is sof^ent 

f 

Presentment of promissory note for sight 

62 A promissory note, payable at a certain penod after si^t, must 
be presented to the maker thereof for sight (if )ic can, after reasonable 
search, be found) by a person entitled to demand payment, wttbm a 
reasonable tame after it is made and in busmess hours, on a busmess day. 
In dehiult of such presentment, no party thereto is liable thereon to the 
person making such default 

Drawee^s time for deliberation i 

63 The holder must, if so required by the drawee of a bdl of 
exchange presented to him for acceptance, ahow the drawee forty-eight 
hours (exclusive of public hohdays) to consider whether he will accqit it 

Presentment for payment 

64 Promissory notes, bills of exchange and cheques must be pie- 
sentecl for payment to the maker, acceptor or drawee thereof respec- 
tively, by or on bdialf of the holder as heremafter provided In deffinlt 
of su^ presentment, the other parbes thereto are not liable thereon to 
such bolder 

Where authonred by agreement or usage, a presentment through the 
post office by means of a register^ letter is sufficient - • 

Exception — ■'Where a promissory note is payable on demand and is 
not payable at~a spedfied place, no presentment is necessary m order to 
chauge the maker thereof 
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Hours for presentment 

65 Presentment for payment must be made during the usual hours 
of business, and, if at a banker's, unthin bankmg hours 

Presentment for payment of mstifument payable after date or si^t 

66 A promissory note or bill of exchange made payable at a 
specked penod after date or sight thereof, must be presented for pay- 
ment at matonly 

J ^ I 

Presentment for payment of promissory note payable by instalments 

67 A promissory note payable by instalments must be presented 
for payinent on the '&ird day after the date fixed for pajnnent of each 
instalment , ' and non-payment of such presentment has the same effect 
as non-payment of a note at maturity 

Presentment for payment of instrument payable at specified place and 
not elsewhere 

68 A promissory note, bill of exdiange or cheque made, drawn 
or accepted payable at a specified place and not elsewhere must, in 
order to charge any party thoeto, be presented for payment at that place 

Instrument payable at specified place 

69 A promissory note or biH of exchange made, drawn or accepted 
payable at a roecified place must, m order to charge the malcer or 
drawer thereof, be presented for pa3^ent at^that place 

Preaentmeilt where no exclusive place specified 

70 A promissory no^e or bill of exchange not made payable as 
mentioned m Sections 68 and 69, must be presented for payment at Ihe 
place of busmess (if any) , or at Ihe usual residence, of the maker, drawee 
or acceptor therein, as the ^e may be '' 

Presentment when maker, etc. has no known place of busmess or residence 

71 If the maker, drawee Or>acc^tor of a negotiable instrument has 
no Imown place of busmess or fixed residence,* and no place is specified 
in Ihe instrument for presentment for acceptance or pa3nneQt, such instru- 
ment may be made to him in person wherever he can be found 

Presentment of cheque to charge drawer 

72 Subject to the provisions of Section 84, a cheque must, m order 
to charge the drawer, be presented at the bank upon which it is drawn 
before me relation between the drawer and his banker has been altered 
to the prejudice of the drawer 

Presentment of cheque to charge any other person 

73 A cheque must, in order to charge any person except the drawer, 
be presented withm a reasonable time after ddivery tiiereof by such 
person 

Presentment of instrument payable on demand 

74 Subject to the provisions of Section 31, a negotiable mstrument 
payable on demand must be presenfod for payment withm a reasonable 
time after at is received by the holder 

11 ‘ 

Presentment by or to agent representative ' of deceased or aaBignpy of 
insolvent 

iifl ' I 

75 Presentment for acceptance or payment may be to the 
.duly authorued agei^ of the drawee, maker or acceptor as the rjqp may 
b^ or, where the drawee, maker or acceptor has died, to his lagai represen- 
tative, or where he has been dedared an msolvent, to his agBign^.^ 
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Excuse for delay in presentment for acceptance or payment , 

75A Delay m presentment for (acceptance or) payment is excu^ 
if the delay is caused by dicnmsfonces b^rond the control of the holder, 
and not imputable to nis defoult, misconduct or neghgence When the 
cause of dmy ceased to operate, presentment must be made, withm a 
reasonable tune 

75B Presentment of negotiable mstruments m not areas not seces- 

— . . 

(1) Notwithstandmg anythmg contained m this Act or m any other 
law for the time bdng m force, no presentment for acceptance 
or payment of a negotiable instrument shall be necessary, and the 
mstroment shall be deemed to be di^ononied at the due date for 
presentment if it is not possible for the holder thereof, bemg a 
bank, to present the instrument for acceptance or payment on 
account of the prevalence of not or other disturbances m Ihe area 
in which such presentment is to be made 

(2) Every bank which treats any negotiable mstmment as dishonoured 

under sub-secbon (i) shall send to the Reserve Bank of India 
a return signed by tivo responsible officers of the bank m such 
form and manner as may be prescnbed by tiie Reserve Bank 
of India * 

Explanation — For the purpose of this section a bank shall mclude 
a company or corporation injcorporated by or under any law m force m 
any place m or outside the Provinces of India, which transacts Ihe busmess 
of banking m any of the Provinces of India 

Note— This section 75B was added by Negotiable Instruments Act 
and Indian Limitation (Temporary Amendment) Ordinance, 1947 

When presentment unnecessary 

76 No presentment for payment is necessary, and thi mstmment 

IS dishonoured at the due date for presentment, m any of the followmg 
cases : — < • ’ • 

(a) if the maker, drawee or acceptor intentionally prevents the pre- 

sentment of the instrument , or 

if the instrument bemg payable at his place of busmess, he doses 
such place on a busmess day duimg the usual business hours , 
or 

if the instrament bemg payable at some other specified plac^, 
neither he nor any person authorized to pay it attends at 
such place duimg the usual busmess hours , or 
if the instrament not bemg payable at any specified place he 
cannot after due search be found . 

(b) as against any party sou^t to be charged therewith, if he has 

engaged to pay notwithstandmg non-presentment , 

(c) as against any party if, after matunty, with knowledge that the 

instrument has not been presented , 
he makes a part payment on account of the amoimt due on 
the instrument , , 

or promises to pay the aruount due thereon m whole or m part , 
or otherwise waives his right to take advantage of any defoult 
m presentment for payment ; ' < • > < 

(d) as agamst the drawer, if the drawer could not suiter damage 

from the want of such .presentment , 

Liability of banker for negbgently dealmg with bill presented for payment 

77 When a bill of exchange accepted payable at a specified bank, 
has been duly presented there for..payment and di^ononied, if the banker 
so negligently or improperly ke^. deals with or divers bac^ sudi bill 
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as to cause loss to the holder, he most compensate the holder for such 
loss ^ 


CHAPTER VI 

ON .PAYMENT AND INTEREST 

I 

To whom payment shoold be made 

78 Subject to the provisions of Section 82, clause (c).' parent 
of the amount due on a promissory note, bill of excban^ or diemie 
must, m order to discharge the'makw or acceptor, be made to the holder 
of the instrument 

t i 

Interest when rate specified 

79 When mterest at a specified rate is expresdy made payable on 
a promissory note or bill of exchange, mterest shall be calcidated at 
the rate specified, on the amount of the pnncip^ money due thereon, 
from the date o^thc mstrument, until tender or realization of such amount, 
or until sifbh date after the institution of a smt to recover such amount 
as the Court directs 

Interest when no rate specified 

80 When no rate of mterest is specified m the instrument, mterest 
on the amount due thereon shall, notwithstanding any agreement rdatmg 
to mterest between any parties to the mstrument, be calculated at the 
rate of six per cent per annum, from the date at which the same ou|ht 
to have been paid by the party charged, until tender or realization 
of the amount due thereon, or until such date adter the mstitution of 
a suit to recover such amount as the Court directs^ 

Explatiatton — When the party charged is the mdorser of an instru* 
ment di^onouied by non-pajonent he is liable to pay mterest only from 
the time that he receives notice of the dishonour 

Delivety of instrument on payment or mdemiuty m case of loss 

81 Any person liable to pay, and called upon by the holder thereof, 
jo pay, the amount due on a promissory note, bill of exchange or 
cheque is before payment entitled to have it shown, and is on payment, 
entitled to have it dehvered up. to him, or if the mstrument is lost 
01 cannot be produced, to be mdemnified against any further claim thereon 
against bun 


CHAPTER Vn 

I 

or DISCHARGE FROM LIABILITY ON NOTES, 
BILLS AND CHEQUES 


Discharge from liabdity 

82 The maker, acceptor or mdorser respectively of a negotiable 
mstnunent is discharged from liability thereon — 

By canceUatton 

(0) to a holder thereof who cancels such acceptor's or mdoiser's 
name with mteirt to discharge bun, and to all parties chummg 
under such hold^, “ \ 

By release 

(h) to a holder thereof who otherwise discharges such maker, acceptor, 
or mdorser, and to all parties deriving title under such holdet 
after notice of such discharge . 
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By payment 

(c) to all parties thereto, i£ the mstniment is payable to bearer, 
or has been indorsed in blank, and sneh maker, acc^ior or 
mdoiscr makes payment in doe course of the amount due 
thereon. 

Discharge by allowing drawee more than forty-eight hours to accept 

S3 If the holder of a bill of exchange allovrs the drawee more 
than forty-eight hours, e\clusive of public hohdaj*s, to consider whether 
he will accept the same, all pienons parties not consenting to such 
allowance arc thereby dis^arged from liabihty to such holder. 

cheque not duly presented and drawer damaged hereby 

(i) Where h cheque is not presented for payment withm a rea- 
sonable time of its issue, and the ^wer or person on whose account 
it IS drawn had the right, at tiie time xrhen presentment ought to have 
been made, as between himsdf and the banker, to have the cheque p^ 
and suffers a#ual damage through the dday, he is dischai^pd to the 
extent of such damage, that is to say, to the extoit to which Acb drawer 
or person is 'a creditor of the banker to a large amount than he would 
ba\c been, if such dieque had been paid 

(2) In detciminmg what is a reasonable tune, regard shall be had 
to the nature of the i^trument, the usage of trade and of bankers, and 
the facts of the particular case 

(3) The holder of the cheque as to such drawer or person is so 
discharged shall be a creditor, m lieu of such drawer or person, of sudi 
banker to the extent of such discharge and entitled to recover the 
amount from him. 


Ulastniions 

(a) A draws a cheque for Its x,ooo and when the cheque ought 
to be presented, has funds at the bank to meet it The bank foils before 
the cheque is presented Hie drawer is disdiarged, but the holder can 
pio\c against the bank for the amount of the dicque 

(b) A draws a cheque at Umballa on a bank m Calcutta The bank 
fails before the cheque could be presented in ordinary' couisc A is not 
disrhargcd, for he has not suffered actual damage through any dday in 
luescntiDg the cheque. 

€i^uc payable to order 

85 (x) Wlicrc a cheque paj'ablc to order purports to be mdoiscd 

bv or on behalf of the payee, the drawee is di^arged by payment m 
due course 

fs) Where a cheque is ongmally expressed to be payable to bearer, 
the drawee is discharged by payment in due course to the bearer thereof, 
notwithstanding any endorsement whether in foil or blank appearing 
thereon and notwitlistanding that any such endorsement poiports to les- 
tnet or exclude further negotiation 

Xo/f — ^This sub-section (2) was added by the Amendment Act of 
*93t J 

Drafts drawn by one brandi of a bank on another payable to order 

85A WTiere any draft, that is, an order to pay money, dra\vn by 
one office of a bank upon another office of the same bank for a sum of 
monc\ payable to order on demand, purports to be endorsed by or on 
behalf of the payee, the bank is discharged W pavment in due' course 
(Added by \ct XXV of J930). 
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Parties not consenting disdiarged by* qualified or limited acceptance 

'^86 If the holder bf a bill of exchange acquiesces in a qualified 
accqitaiice, or one limited to part of the sum mentioned m uie bill, 
or which substitutes a difieient place or tune for payment, or which, 
where the diawees are not partners, is not signed by all, the drawees, 
all previous parties whose consent is not obtamed to sudi acceptance 
are discharged as against the holder and those claiming under him, unless 
on notice given by the holder they assent to such acceptance 

Explanation — An acceptance is qualified — 

(a) .where it is conditional, declaring the payment to be dependent 
on the happenmg of an event therem stated , 

, (b) where it undertakes the pa3nnent of part only of the sum ordered 
to be paid , 

(c) where no place of payment bemg specified on the order, it under- 

takes the payment at a spednM place, and not otherwise or 
elsewhere . or where a pkLce of payment being specified m the 
order, it undertakes the payment at some other place and not 
otherwise or elsewhere . 

(d) where it undertakes the payment at a time other than that at 

whudi under the order it would be legally due 

I 

Effect of material alteration 

87 Any material alteration of a negotiable mstmment renders the 
same void as against any one who is a party thereto at the time of 
making such alteration and does not consent thereto, unless it was made 
m order to carry out the common mtmition of the original parties , 

Alteration by indorsee 

and any such alteration, if made by an mdorsee, discharges his 

mdoiser from all habihty to him in respect of the consideration &ereof 

« 

The provisions of this section are subject to those of Sections ao, 
49, 86 and 125 

Acceptor or mdorser bound notwithstanding previous alteration 

, ♦ 

88 An acceptor or mdoiser of a negotiable mstmment is bound by 
his acceptance or indorsement notwithstandmg any previous alteration 
of the instrument 

Payment of instrument on which alteration is not apparent 

8g Where a promissory note, biU of exchange or cheque has been, 
materially altered but does not appear to have been so altered 

or where a cheque is presented for payment which does not at the 
time of presentation appear to be crossed or to have had a crossmg 
which has been obhterated, 

payment thereof by a person or banker liable to pay, and paymg 
the same accordmg to the apparent tenor thereof at '^e time of pay- 
ment and otherwise m due course, shall discharge such person or banker 
from all liabihty thereon , and such payment shall not be questioned 
by reason of -the mstmment havmg been altered or the cheque crossed 

Extinguishment of tights of action on bill in acceptor’s hands 

go If a bill of exchange which has been negotiated is, at or after 
matunty, held by the acceptor m his own right, all rights of action 
thereon are e-xtinguished 
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CHAPTER Vm 

I OF NOTICE OF DISHONOUR 

Dishonour by non-acc^tance 

91. A bill of exchange is said to be di^onouied by non-acceptance 
when the drawee, or one of several drawees not being partners, makes 
de&nlt in acceptance upon bemg dnly reqmred to accept the biU, or 
where presentment is excused and the bill is not accepted. 

Where the drawee is incompetent to contract, .or the accqitance is 
qualified, the bill may be treated as di^ononied 

Dishonour by non*payment 

92 A promissory note, bill of ^change or cheque is said to be 
dishonoured by non-parent when Ihe maker of tiie note, acceptor of 
the bill or drawee of me cheque makes default m payment upon bemg 
duly requited to pay the same 

• 

By and to whom notice should be given 

93 \Vhen a promissory note, bill of exchange or cheque is dis- 
honoured by non-acceptance or non-payment, the holder thereof, or some 
party thereto who remains hable thereon, must give notice that the 
instrument has been so dishonoured to all other paites whom the holder 
seeks to make severally liable thereon, and to> some one of several parties 
vrhom he se^s to n^e jomtly hable thereon 

Nothmg in this section renders it necessary to give notice to the 
maker of the dishonoured promissory note or the dmwee or acceptor 
of the djshonoured bill of exchange or cheque 

Mode m which notice may be given 

94 Notice of dishonour may be given to a duly authorized agent 
of the person to whom it is requi^ to be given, or, where he has died, 
to his legal representative, or, where he has been declared an insolvent, 
to his assignee may be 01^ or written , may, if written, be sent by post ; 
and may be m any form , but it must mfoim the parly to whom it is 
given, either m express terms or by reasonable mtendment, that the instru- 
ment has been mshononzed, and m what way, and that he will be 
held liable thereon , and it'must be given withm a reasonable tune after 
dishonour, at the place of busmess or (in case such party 1ms no place 
of busmess) at the residence of the party for whom it is mtended 

If the notice is dnly directed and sent by post and miscames, such 
miscarriage does not render the notice invalid 

Party receivmg must transmit notice of didionouc 

95 Any party receivmg notice of dishonour must, in order to 
render any prior party liable to himself, give notice of dishonour to 
such party withm a reasonable tune, unless such party otherwise recdi’es 
due notice as provided by Section 93 

Agent for ptesentment 

96 When the instrument is deposited with an agent for present- 
ment, the agent is entitled at the same tune to give notice to, his principal 
as i{ he were the holder givmg notice of didionour,' and the pimupal 
IS entitled to a further like penod to give notice of di^onour. 

When party to whom notice given is dead 

97 When the party to whom nobce of dishonour is despatched is 
dead, but the party despa!tchmg the notice is ignorant of his death, the 
notice IS sufficient ’ 
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'When notice of dishonbuc is nnnecessaty 

98 No' nctfice of dishonour is neceraary — 

(a) when it is dispensed with by the party entitled thereto ; 

, (6) m order to charge the drawer when he has counter-manded 

payment , 

(c) when the party charged could not suffer damage for want 
^ of notice , 

(d) when the party entitled to notice cannot after due search be 
found , OT the party bound to give notice is, for any other 
reason, unable without any fonlt of his own to give it , 

(e) to charge the diaueis when the acceptor is also a drawer , 

(/) m the case of a promissory note which is not negotiable , 

(g) when the party entitled to notice, knowmg the foots, promises 

unconditionally to pay the amount due on the instrument 
. ' 

^ CHAPTER DC 

OF NOTING AND PROTEST ■ 

s 

Noting 

99 When a promissory note or bill of exchange has been dis- 
honoured by non-acceptance or non-pa3nnent, the older may cause such 
dishonour to be noted by a notary public upon the instrument, or upon 
a paper attached thereto, or partly upon each 

Such note must be made withm a reasonable tune after dishonour, 
and must specify the date of dishonour, the reasons, if any, assigned for 
buch di^onour, ‘or if the instrument has not been eimiessly dishonoured, 
the reason uhy the holder treats it as di^onoured, and the notary's 
charges ' i • ' ^ 

I 

Protest 

100 When a promissory note or bill of exchange has been dis- 
honoured by non-acceptance or non-payment the holder may, within a 
reasonable time, cause such dishonour to be noted and certified by a 
notary public Such certificate is called a protest 

I 

Protest for better security 

When the acceptor of a bill of exchange has become insolvent, or 
biS credit has been publicly impeached, before the maturity of Ibe bill 
holder may, withm a reasonable time, cause a notary public to 
demand better security of the acceptor and on its bemg refused may, 
withm a reasonable time, cause such facts to be noted and certified as 
aforesaid Such certificate is called a protest for better security 

Contents of protest 

101 A protest tinder Section 103 must contain — 

(a\ either the mstrument itself, or a hteral transcnpt of the instru- 
ment and of eveiythmg written or prmted thereupon , 

(b) the name of the person for whom and against whom the mstru- 
ment has been protested , 

(c) statement that payment or acceptance, or better security, as 
the case may be, has been demanded of such person by the 
notary public , the terms of his answer, if any, or a statement 
that he gave 90 answer, or Ibat he could not be found , 

(d) when the note or bill has been dishononred, the place and 
tmiq,of dishonour, and, when better secunty has been refused, 
the place and tune of refusal , * 

(r) the subscription of the notary public making the protest . 
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(/) in the event of an acc^tance for honour or of a •pa]rment for 
honour, tte name of the person by wbtm, of the^ person for 
whom, and the maimer in which such adceptance 'or payment 
> -nas offered and effected • • 1 > < >n \ 

i 

A notary pubhc may make the demand mentioned m clause (c) of 
this section eitiier m person or by his clerk, or, where adthonz^ by 
agreement or usage, by registered letter 

Notice of protest 1 

102 When a promissory note or bill of exchange is required by law 
to be protested, notice of sudi protest must be given instead of notice 
of dishonour, in the same manner and subject to the same conditions ; 
but the notice may be given by the notary pubhc who makes the protest 

Protest for non-payment after duhononc by non-acceptance 

103 All bills of exchange drawn payable at some other 'place tHan 
the place mentioned as the residence of the drawee, and whidi are 
honoured by non-acceptance, may, without further presentmmit to the 
drawee, be protested for non-payment in the place speciffed for payment, 
unless paid before or at matunty 

4 

Protest of foreign bills 

104 Foreign bills of exchange must be protested for dishonour when 
such protest is required by the law of the place where they are drawn 

When noting equivalent to protest 

104A For the purposes of this Act, where'a bill or note required 
to be protested withm a specified time or before some farther proceedmg 
IS taken, it is sufficient tnat the bill has been noted for protest before 
the expiration of the specified tune for the taking of the proceedmg , 
and the formal protest may be extended at any tune thereafter' as of 
the date of the noting 


CHAPTER X 


OF REASONABUE TIME 

Reasonable time 

105 In determining what is reasonable tune for presentment for 
occe^n^ or paj^ent, for giving notice of dishonour and for uotmg, 
regard shall be had to the nature of the instrument and the usual course 
Of dealing with reqiect to smiilar instruments , and in calrnJa-hiif r such 
time pubhc bohdays shall be excluded ' ^ 


Reasonable time of givmg notice of dishonour 

106 If the holder and the Jparty to whom notice of di^onour is 
givm carry on business or hve (as the case may be) m different places, 
notice IS given within a reasonable time if it is despatched by the 
nc-rt post or cm the day after the day of didionour ^ ^ 

nnf }1 p^es carry on busmess or hve m the same place, such 

a reMonable time if it is despatched m tune to 
reach its destmation on the day next after the day of dishonour 

Roasonable time for transmitting such - , 

ha« ha^f Si 
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CHAPTER XI 

OF ACCEPTANCE AND PAYMENT FOR HONOUR AND 
REFERENCE IN CASE OF NEED 

Acceptance fee honour 

108 When a bill of exchange has been noted or protested for non- 
acceptance or for better seennty, any person not being a party already 
liable thereon may, \nth the coiuent of the holder, by \mtiiig on the 
bill, accept the same for the honour of any party thereto 
How accqitance fee honour must be made 

log A person desiring to accept for honour must, by rmtmg on 
the bill under his hand d^aie that he accepts under protest the pro- 
tested bill for the honour of the drawer or of a particular mdorser whom 
he names, or generally for honour 

Acc^ance ru>t specifymg for whose honour it' is made 

no Where the acceptance does not express for whose honour it is 
made, it shall be deemed to be made for the honour of the drawer 
Liabihty of acceptor for honour 

XXI An acceptor for honour bmds himself to all parties subse- 
quent to the party for whose honour he accepts to pay the amount of 
tile bill if the drawee does not , and such party and aU prior parties are 
liable m their respective capacities to compensate the acceptor for honour 
for all loss or damage sustamed by him m consequence of such acceptance 
%it an acceptor for honour is not liable to the holder of Ae bill 
unless* it IS presented (or m case the address given by such acceptor on 
the bill IS a place other than the place where the bill is made payable), 
forwarded for presentment, not later than the day next after the day of its 
matunty 

When acceptor for hbhour may be charged 

XX3 An acceptor for honour cannot be charged unless the bill has 
at its matunty been presented to the drawee for payment, and has been 
dishonoured by him, and noted or protested for suiw dishonour 
Payment for honour 

X13 When a bill of exchange has been noted or protested for non- 
payment, any person may pay the same for the honour of any party liable 
to pay the same, provided that the person so paymg or his agent m 
^at behalf has previously declared before a nota!^ pwhc the party for 
whose honour he pays, and tiiat such declaration hu been recorded by 
such notary public 
Rif^t of payer for honour 

xra Any person so paymg is entitled to all the nghts, m respect 
of the bill, of the holder at the tune of such payment, and may recover 
&om the party for whose honour he pays all sums so paid, with mterest 
thereon and with all expenses properly meurted m malimg such payment 
Drawee in case of need 

xxj Where a drawee m case of need is named m a bill of exchange, 
or m any mdorsement thereon, the bill is not ditiionoured until it has 
been dishonoured by such drawee 
Acceptance and payment without protest 

xx6 A drawee m case of need may accept and pay the bill of 
excliange without previous protest 

CHAPTER Xn 
OF COMPENSATION 

Rules as to compensation > 

X17 The compensation payable in case of dishonour of a promissory 
note, bdl of exchange or cheque, by any party liable to the holder or 
any indorsee shall be detennmed by the follonmg rules — 

36 
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(a} the bolder is entitled to the amount due upon tiie instrument, 
together -triih the expenses properly mcuixed in piesentmg. not- 
ing and protesting it , 

(h) when the person charged resides at a place different from that 
at which toe instrument was payable, the holder is entitled to 
recene snch sum at the current rate of exchange between the 
two places ; 

(c) an indorser who, bemg liable, has paid the amount due on the 
same is entitled to the amount so paid with interest at six per 
cent per annum from the date of payment until tender or realm- 
tion thereof, together with all expenses cau^d by the dishonour 
and payment . 

(d) when the person charged and such mdorser reside at different 
places, the mdorser is entitled to receive sudh sum at the current 
rate of exchange between the two places . 

(r) the part}’ entitled to compensation may dxawr a bill upon the 
party liable to compensate him, payable at sight or on demand, 
for &e amount due to bun, together with all the espenses pro- 
perly incurred by him Such bill must be accompamed by the 
instrument dishonoured and the protest thereof (if any) If such 
bill IS dishonoured, the party dishonounng the same is liable to 
make compensation thereof m the same Tnawnp r as in the 
of the onginal bill 


CHAPTER Xni 


SPECLAL RULES OF EVIDENCE 


Presumptions as to negotiable instruments 

iiS Until the contrary is proved,, the foUowmg presumptions shall 
bt made •— 

as to consideration 

(0) that ever}’ negotiable instrument was made or drawn for con- 
sideration, and that etery such instrument, when it has been 
accepted, indorsed, negotiated or transferred was accepted, 
indorsed, negotiated or transfozzed for consideration ; 
as to date 


(0) Aat every negotiable instrument bearmg a date was made or 
drawn on such date ; 

as to time of acceptance 

(f) that ever}’ accepted bill of exchange was accepted within a reason- 
able time after its date and before its maturity ; 
as to time of transfer 


(ti) ^at csery transfer of a negotiable mstrnment was made before 
Its maturity : 

as to order of indorsement 

appearing upon a negotiable instrument 
isere made m the order in which th^ appear thereon ; 
as to stamp 

Sm^!f r exchange or cheque was duly 

that holder 15 a holder 10 due course 

negotiable instrument is a holder in due 
instrument has been obtained 
hi person in lawful custody 

fmA, offence or fraud, or has been obfeuned 

fro-n the maker or acceptor thereof by means of an 
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or &aad> or for unlawful consideration the burden of proving 
that the holder is a holder in due course lies upon hun 

Pcesomption on proof of protest 

xxg In a suit upon an instrument which has been dishonoured, the 
Court Aall, on proof of the protest, presume tiie fact of dishonour, unless 
and until sudi foot is disproved 

Bstoppd against denying original validity of instnimenc 

X20 No maker of a promissory note, and no drawer of a bill of 
eschange or cheque, and no acce^r of a bill of exchange for the 
honour of the drawer riiall, in a suit thereon by a holder in due course, be 
permitted to deny the vahdrty of the mstrument as onginally made or 
drawn. igj 

Estoppel against denying capacity of payee to indorse 

121 No maker of a promissory note and no acceptor of a bill of ex> 
change payable to order shall, m a suit thereon by a holder m due course, 
be permitted to deny the payee’s capacity, at the date of the note or 
bill, to indorse the same 

Estoppel against denying signature or capacity of prior party 

123 No mdorser of a negotiable mstrument shall m a suit thereon 
by a subsequent holder, be permitted to deny the signature or capaaty 
to contract of any pnor party to the ins^ument 

CHAPirat XIV 
OF CROSSED CHEQUES 
Cheque crossed generally 

Z23 Where a cheque bears across its hice an addition of the words 
*' and company ” or any abbreviation thereof, between two parallel 
transverse Imes, or of two parallel transverse lines simply, either with or 
without the words " not negotiable ", that addition JBhall be deemed a 
crossing, and the cheque shall be deemed to be crossed genet^y 

Gheqne crossed qiectally 

124 Where a cheque bears across its face an addition of the name 
of a banker, either with or without the words " not negotiable ", that 
addition shall be deemed a crossmg, and the cheque riiall be deemed to 
be crossed specially, and to be crossed to that banker 

Crossmg after issue 

125 Where a cheque is uncrossed, the holder may cross it genetally 
or specially 

Where a cheque is crossed generally, the holder may cross it specially 
Where a cheque is crossed generally or specially, the holder may add 
the words " not negotiable " 

Where a cheque is crossed specially, the banker to whom it is crossed 
may agam cross it specially to another banker, his agent, for collection 

Payment of cheque crossed generally 

126 Whhre a cheque is crossed generally, the banker on whom it 
IS drawn shall not pay it otherwise than to a banker 

Payment of cheque crossed specially 

Where a cheque is crossed specially the banker on whom it is drawn 
shall not pay it otherwise than to the banker to whom it is crossed, or 
his agent for collection 

Payment cheque crossed specially mote them once 

Z27. Where'a cheque is crossed specially to more than one banker, 
except when crossed to an agent for the purpose of collection, the hanlfer 
on whom it is draun shall refuse payment thereof 
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Payment in due course of crossed cheque ^ 

128 Where the hanker on whom a crossed cheque is drawn Jm 
paid the same m due course, the banker ^ymg 
^e such cheque has come to the hands of^e pay«) 
shall respectivdy be entitled to the same nghts, Md be placed m the sme 
position m all respects, as they would lespecbi^y be entitled to Md 
placed m if the amount of the cheque had been paid to and received by the 
true owner thereof 


Payment of crossed dieqne out of due course 

129 Any banker paymg a cheque crossed generally otheroito toan 
to a banker, or a cheque crossed specially otherwise than to the banker 
to whom the same is crossed, or his agent for collection b^g a bam^, 
chaii be haWit to the true owner of the cheque for any loss he may sustain 
owing to the cheque havmg been so paid 

Qicque bearing ‘ not negotiable * 

130 A person takmg a cheque crossed generally or ^ecially bearing 
in either case the words “ not negotiable ", diall not have, and shall not 
be capable of giving, a better title to the cheque than that which the ^ 
person from whom he took it had 

Non-hability of banker receiving payment of cheque 

T31 A banker who bas in good faith and without negligence received 
paiment for a customer of a cheque crossed generally or specialty to 
himself shall not, m case the title to the cheque proves deftobve, incur 
any Ijabihty to the true oivner of the cheque by reason only of having 
received such payment 

Explamiton '-—k banker receives payment of a crossed cheque for a 
customer within the meaning of this section notwithstandmg that he cre- 
dits hts customer's account with the amount of the cheque before receiv- 
ing payment thereof 


Application of chapter to drafts 

t3iA The provisions of this Chapter shall apply to any draft as 
defined in Section 85A, as if the draft were a cheque 

—Added by Indian Ne^ptiable Instruments (Amendment) Act, 

1947 


CHAPTER XV 
OF BILLS IN SETS 

Set of Bilb 

132 Bilb of exchange may he drawn in parts, each part being 
numbered and contammg a provision that it shall contmne payable only 
so long as the others remain unpaid AH the parts togeuer make a 
set . but the whole set constitutes onty one bill and is eidmgni^ed when 
one of the parts, if a separate bill, would be eatmguished 

Exception —When a person accepts or indorses dififeient parts of the 
bill in favour of different persons, be and the subsequent indorsees of 
each part are liable on such part as if it were a separate biU 

Holder of first acquired part entitled to all 

133 As between holders m due course of different parts of the eamB 
vet he who first acquired title to his part is entitled to the otoer parts 
and the money represented by the oiQ. 


CHAPTER XVI. 

OF INTERNATIONAL LAW 

Liw governing liabtitty of maker, acceptor or mdorser of foreign instrument 
13 1 In the absence of a contract to the contrary, the liabihty of 
the tnaUr or drawer of a foreign promissory note, bill of exchange or 
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cheque is regulated in all essential matters by the law of the place where 
he made the mstmment, and the respective liabilities of the acce^or 
and indorser by the law of the place where i^e instrument is made payable 

lUHstration 

A bin of eicchange was drawn by A m Cahfomia where the rate of 
interest is 25 per cent, and accepted by B payable in Wa^mgton. where 
the rate of mterest is 6 per cent The bill is indorsed in Bntish India, 
and IS di^onoured An action on the bill is bronght against B in Bntish 
India He is liable to pay mterest at the rate of 6 per cent only , but, 
if A IS charged as drawer. A is liable to pay interest at the rate of 25 
per cent 

Law of Place of pa3mient gpvems dishonour 

135 Where a promissory note, bill of exchange or cheque is made 
pa3iable m a difierent place mmi t^t in which it is made or mdorsed. 
the law of the place where it is made payable detennihes what consti- 
tutes dishonour and what notice of dishonour is sufficient 

' llUtstmUou 

A bill of exchange drawn and mdorsed m Bntidi India, but accepted 
pa3iable m France, is dishonoured The mdorsee causes it to be protested 
for such dishonour, and gives notice thereof in accordance with the law 
of France, though not m accordance witii the rules herem contamed m 
respect of bills which are not foreigd The notice is sufficient 

Instrument made, etc. out of British India, but m accordance with its law 
, 136 If a negotiable instrument is made, drawn, accepted or 

indorsed out of Bnti^ India, but in accordance with the law of British 
India, the circumstance that any agreement evidenced by such instru- 
ment IS mvalid accordmg to^the law of the country wherem its was entered 
mto does not mvahdate any subsequent acc^ance or mdorsement made 
thereon m Bnti^ India 

Presumption as to foreign law 

137 The law of any foreign country regardmg promissory notes, 
bills of exchange and dieques shall be presumed to be the same as that 
of Bntish India, unless and until the contrary is proved 

CHAPTER XVn 
' NOTARIES PUBLIC 
Power to appomt notaries pubhc 

138 The Local Government may. from tijne to time, by notification 
in the official Gazette, appomt any person by name or by virtue of his 
office, to be a notary public under t^ Act and to exercise his factions 
as such withm any local area, and may, by like notification, remove 
from office any notary public appointed under this Act 

Power to make rules for notaries pubhc 

139 The Local Government may, from time to time, by notification 
m the nfficini Gazette, make rules consistent with this Act for the guidance 
and control of notanes public appointed under this Act, and may, by 
such roles (among olber matters), fix the fees payable to such notanes 

SCHEDULE 

(ENACTMENTS REPEALED) 

Repealed by the Repealing and Amending Act, i8gx 
(Xn of 1891). 



■ APPENDIX m 

BILLS OF EXCHANGE ACT, 1882 

, (45 & 46 Viet C. 6z) 

An Act to codify the law zdating ^ Bills of Exdiang^ (deques 
and Promissory Notes. 

(zStli Angnst 1882.) 

I 

BE It enacted by tbe Queen's Most Excellent Majesty, by and mtb 
the advice and consent of tiie Lords' ^intual and Temporal, and Com> 
mons, m this present Parliament assembled, and by tbe autbonfy of the 
same, as follows 


PART I— PREUMINARy 


Short Title 


1 This Act may be ated as the Bills of Exchange Act, 1882 
Interpretation of terms 

2 In this Act, unless the context otherwise requires 

" Acceptance ” means an acceptance completed by delivery or noti- 
fication 

" Action " mcludes counieixdaim and set-off 
" Banker " includes a body of persons wbeQier incorporated or not 
who carry on the business of bankmg 
" Bankrupt '* mcludes any person whose estate is vested m a trustee 
or assignee under the mw for the time being m force relating 
to bankruptcy. 

" Bearer " means the person in possession of a biU or note which 
IS pajrable to bearer 

" Bill " means bill of exchange, and note ” means promissory note 
" Ddivery " means transfer of possession, actual or constructive, 
from one person to another 

" Hrfider " means the payee or mdoisee of a bdl or note who is 
in possession of it, or the bearer thereof 
" Indorsement " means an indorsement completed by delivery 
Issue ” means the first debvery of a bill or note, complete in 
form to a person who takes it as a holder 
Person includes a body of persons whether mcoipoxated or not 
" Value ” means valuable consideration 
"Written" mcludes printed and " wntmg ’* includes prmt 

PART H.— BILLS OF EXCHANGE 


Form and Interpretation 

Bill of exchange defined 

-jj j!- ^ exdiange is an unconditional order in wntmg, 

to another, signed by the person giving it 
® addressed to pay 00 demmid or at 
tone a sum certam m money to or to 
the order of a specified person or to beater y 

^to these conditions, or 
» not a b^ of Ldit^e’^ ^ ^ payment of money. 

fond « not imr.npdrfnvna1 
nithin tbe meaning of this section . but an unqualified oidw^to pay; 
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coi^led With (a) an indication of a parhcnlar ihnd out of which the 
drawee is to leunbuise hiiqg^ or a parhcnlar acconnt to be debited 
with the amount, or (h) a ^tement of tiie tiansacbon which gives nse 
to the bill, IS tmcondihonal 

(4) A bill IS not mvalid by reason — 

, (a) That it is not dated , 

(d) That it does not specify the value gnen, or that any ^alue 
has been given therefor . 

(c) That it does not specify the place where it is drawn or 
the place where it is pa3rable 

Inland and foreign bill 

4 (i) An mknd bill is a bill which is or on the face of it puiports 
to be (a} both drawn and payable within the Bnhsh I^nds, or (b) 
drawn within the Bnhsh Islands upon some person resident ftei^ 
Any other bill is a foretn bill 

For the puiposes of this Act “ Bnh^ Islands " mean any part 
of the Umted Kmgdom of Great Bntam and Ireland, the islands of 
Man, Gnemsey, Jeisy, Alderney, and Sark, and the isl^ds adjacent to 
any of them bemg part of the dominions of Her Majesty 

(s) Unless the contraiy appear on the face of the bill the bolder 
may treat it as an inland bill 

Effect where different parties to fadl are the same person 

5 (i) A bill may be drawn payable to, or to the order of, the 
drawer , or it may be drawn payable to, or to ^e order of, the drawee 

(2) Where m a bill drawer and drawee are the same person, or where 
the drawee is a fichhous person or a person not havmg capacity to con- 
tract, the holder may treat the instrument, at his o^on, either as a 
bill ^ exchange or as a promissory note 

Address to drawee 

6 (x) The drawee most be named or otherwise mdicated m a bill 
with reasonable certainty 

(2) A biU may be addressed to two or more drawees whether tb^ 
are partners or not, but an order addressed to two drawees m tiie 
alterative or to two or more drawees m succession is not a bill of 
exdiange 

Certainty required as to payee ^ 

7 (i) Where a bill is not payable to bearer, the payee must be 
named or othenvise mdicated therem with reasonable certamfy 

(2) A bill may be made payable to two or more payees jomtiy, or 
it may be made payable m the altmiative to one of two, or one or 
some of several payees A biU may also be made payable to the holdqr 
of an office for the tune bemg 

(3] Where the payee is a ficbtions or non-e\istmg person the biU 

may be treated as payable to bearer • 

What bills ate negotiable 

8 (1) When a biU contams words pxohibitmg transfer, or mdi- 
catmg an mtention that it should not be transferable, it is vahd as 
between the parties thereto, but is not negotiable 

(2} A negotiable biU may be payable eitiier to order or to bearer 

(3) A biU IS pay^le to bearer which is espressed to be so payable, 
or on which the only or last mdoisement is an mdoxsement m bls^ 

(4) A biU is payable to order which is eiqiiessed to be so payable, 

or which IS expressra to be payable to a particiilar person, and does 
not contam wonts piohibitmg bansfer or mdicatmg an mtention that 
it shpold not be transferable • 

(5} \yhere a biU, either ongmaUy or by mdorsement, is e^ressed 
to be pay^le to the order of a specified person, and not to nun or 
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hi$ order, it is jic^ crtheless paj'able to him or his order at his tiptioD. 
Sum pa>ablc 

o (i) The sum payable by a bill is a sum certain \nthin tiie 
meaning of this Act, although it’is reqmred to be paid — 

(a) With interest 

(b) By stated instalments, 

(r) By ^ted instalments, inth a provision that upon default 
in ps^ment of any instelment the whole ^all become dne 
(d) According to an mdicated rate of exchange or according 
to a rate of exchange to be ascertained as directed by tiie 
bill 

(2) Where the sum payable is expressed in words and also in figores, 
and there is a discrepancy between the two. the snm denoted ly 'Qie 
iiords IS the amonnt paj'able 

(3) Where a bill is expressed to be payable with interest, unless 
the instrument othcmise pro\'ides, interest runs iiom the date of the 
bill, and if the bill is undated from tiie issue tiiereof 

Bill pa>able on demand 

10 (i) A bill is payable on demand — 

(a) Viliich is eiqiressed to be pa3’able on demand, or at d^t, 
or on presentation ; or 

(b) In ^hiu no tune for payment is ei^ressed 

(2) Where a bill is acc^ted or mdorsed when it is overdue, it shaP, 
as rcganls the acceptor tvho so accqits, or any mdorser who so indorses 
It, be deemed a bm payable on demand. 

Bill pa>ablc at a future time 

11 A bill IS payable at a determinable future tune witiiin the 
meaning of this Act which is expre^ed to he pa3<able~ 

(1) At a fixed penod after date or si^t. 

(2) On or at a fixed penod after the occuxtence of a ^ecified e\'ent 

uhich IS certam to happen, though the time of happenme: mav be 
uncertam rr o j 


\n moment expressed to be paj-able on a contingency is not a 
iiilj, and the happenmg of the eicnt does not cure the defect. 

Omission of date in bill payable after date 

12 \Micre a bill expressed to be paj-able at a fixed period after 
date IS issued undated or where the acceptance of a bill payable at a 
fixed penod after sight is undated any holder may insert theorem the true 
date of issue or acceptance, and the biD diafl be payable acootdmdy : 
Prodded that (i) where the holder m good faith and by maslaie 

inserted, if ^e bill subsequently comes into the hands of a holder in 

a\oided thereby, but shall operate and 
be pajable as if the date so inserted had been thp tine date.*^ 

Antc>dating and post-dating 

bill 1? daS c?ii°' ^ acceptance or any indorsement on a 

j shall, unless the contrary be proved be deemed 

or P»t. 

Computation of time of payment 

o. ,rhd. it 
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as fixed by the biO, and the bill u due and payable on the last day 
of grace , Provided that 

(a) When the last day of grace faHn on Sunday, Chnstmas Day, 
Good Fnday, or a day appointed by Koyal Proclamation 
as a public fast or thanksgiving day, the bill is, excqit m 
the case heremafter provided mr, due and payable on the 
preceding business , 

(b) When the last day of grace is a Bank Holid^ (other than 
Christmas Day or Good Fnday) under the Bank Holidays 
Act, 1871, and Acts amendmg or extending it, or when the 
last day ^ grace is a Sunday and the second day of grace 
is a Bank Hobday, the bill is due and payable on the 
sncceedmg business day 

(2) Where a bill is payable at a fixed penod after date, after sight, 
or after the happenmg of a specified event, the tune of payment is 
detemuned by excludmgithe day from which the tune is to begm to 
run and by mdudmg'tbe day of payment 

(3) Where a bill is payable at a fixed penod after si^t, the tune 
bems to run from the date of the acceptance if the bill be accepted, 
and from the date of notmg or protest if the bill be noted or protested 
for non-acceptance, or for non-ddivery 

(4} The term " month ” m a bill means calendar month 
Case of need 

15 The drawer of a bill and any mdorser may insert therem the 
name of a person to whom' the holder may resort m case of need, that 
IS to say, m case the bill is dishonoured by non-acceptance or non- 
payment Such person is called the referee m case of need It is m 
the option of the holder to resort to the referee m case of need or not 
as he may thmk fit 

Optional stipulations by drawer or indorse 

z6 The drawer of a bill, and any mdorser, may msert therem an 
express stipulation — 

(1) Negativing or limiting his own liability to the holder , 

(a) Waiving as regards himself some or all of the holder’s duties 
Definition and requisites of acceptance 

17 (i) The accqitance of a bill is the signification by the drawee 
of his assent to the order of the drawer 

(2) An acceptance is mvalid, unless it comphes with the followmg 
conditions, namely — 

(a) It must be wntten on the bill and be signed by the drawee 
The mere signature of the drawee without additional words 
IS sufficient 

(b) It must not express that the drawee will petform his promise 
. by any other means than the payment of money 

Tune for acceptance 

18 A bill may be accqited — 

(1) Before it has been signed by toe drawer, or while otherwise 
incomplete , 

(2) When it is overdue, or after it has been ditoonoured by a 
previous refusal to accept, or by non-payment, 

(3) When a bill payable after sight is dishonoured by non-accqitance, 
and the drawee sub^nently accepts it, toe bolder, m toe absence of 

' any diflEerent agreement, is entitled to ^ve the bill acc^ted as of toe 
date of first presentment to toe drawee for acceptance 
General and qualified 

19 (i) An acceptance is either (a) general or (b) qualified. 
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(2) A general acceptance assents without qualification to the order 
of the drawer A qualified acceptance in express terms vanes the effect 
of the bill as drawn 

In particular an acceptance is qualified which i« — 

(а) conditional, that is to say, which makes pa5unent by the 
acceptor dependent on the fulfilment of a condition therein 
stated , 

( б ) partial, that is to say, an acceptance to pay part only of 
the amount for which the bill is drawn , 

(e) local, tliat is to say, an acceptance to pay only at a parti* 
cular specified place ; 

.\n acceptance to pay at a particular place is a general accep- 
tance, unless It cvpresslj' states that the bill is to be paid 
there only and not elsewhere , 

(d) qualified as to time ; 

(e) the acceptance of some one or more of the drawees, bnt not 
of all 

Inchoate Instruments 

20 (i) Where a simple signature on a blank stamped paper is 
dehvered by the signor in order that it may be conxerted into a bill, 
it operates as a firttm Jactc autlionty to fill it up as a complete bill 
for any amount the stamp will cover, using the signature for that of 
the drawer, or the acceptor, or an indorser , and, in hke manner, when 
a bill IS wantmg in any material particular, the person in possession 
of it has a prtwa fane au&onty to fill up the omission in any way he 
thinks fit 

(2) In order that any such instrument when completed may be en- 
forceable against any person who became a partv thereto prior to its 
completion, it must be filled up within a reasonable tunc, and strictly 
in accordance witli the authont}* gixcn Kcasonable tunc for this pur- 
pose IS a question of fact 

Provided that if any such instrument after completion is negotiated 
to a holder in due course it shall be valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up within 
a reasonable time and strictly in accordance with the authority gixen. 
Delivery 

21 (1) Exety contract on a bill, whether it be the drawer’s, tiie 
acceptor’s or an indorser’s, is incomplete and rex'ocable until dclixery of 
the mstrument m order to gixc effect tiiercto 

Provided that where an acceptance is wntten on a bill, and the 
drawee gives notice to or according to the directions of -Ac person entitled 
to the bill that he has accepted it, thd acceptance then becomes complete 
and irrevocable 

(2) As between immediate parties, and as regards a remote party 
other than a holder m due course, the delwer}' — 

(a) in order to be effectual must be made either by or under 
the authonty of the party drawing, accepting, or indorsing, 
as the case may be , 

(b) may be shown to hax'e been conditional or for a special 
purpose only, and not for the purpose of tiansfeixmg the 
property in the bill 

But if the bill be m the hands of a holder in due course a valid 
ddivery of the bill by all parties prior to him so as to maVft them liable 
to him is conclusively presumed 

(3) Where a bill is no longer in the possession of a party who has 
siraed it as drawer, accqitor, or mdorser, a xahd and unconditional 
ddivery by him is presumed until the contrary is proved 
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Capacity and Andiori^ of Parties 

22 (i) Capacity to incur liability as a party to a bill is co-ezten- 
sive with capac^ to contract 

Capaaty of parties 

Provided that nothing in this section shall enable a corporation to 
Tng.feft Itself liable as drawer, acceptor, or indorser of a bill unless it is 
competent to it so to do under the law for the tune being in force relat- 
mg to corporations 

(2) Where a bill is drawn or indorsed by an m^t, minor, or 
corporation having no capaaty or power to incur liability on a bill, 
the drawing or mdorsement entitles the holder to receive payment of 
the bill, and to enforce it against any other party thereto 

Signature essential to liabilities 

23 No person is liable as drawer, mdorser, or accqitor of a bill 
who has not signed it as such Provided that — 

(1) where a person signs a m a trade or assumed name, he is 
liable thereon as if be had signed it in his own name , 

(2} the signature of the name of a firm is eqmvalent to the signature 
by the person so signmg of. toe names of all persons liable as partners 
in that firm 

Forged or unauthorized signature 

24 Subject to the provisions of this Act, where a signature on a 
bill 18 forged or placed thereon without the autoonty of the person whose 
signature it purports to be, the forged or unauthorized signal^ is wholly 
inoperative, and no n§^t to retain the bill or to give a discharge toerefcff 
or to enfome payment thereof against any party thereto can be acquired 
through or under that signature, unless the party against whom it is 
sou^t to retam or enforce payrnent of the bill is precluded from setting 
up the forgery or want of authority 

Provided that notomg in this section toall a&ect the ratification of 
an unauthorized signature not amounting to a forgery 

Procuration signatures 

25 A signature by procuration operates as notice that toe agent 
has but a lumted autoonty to sign, and toe principal is only bound 
by such signature if toe agent in so signmg was acting withm toe actual 
limits of his autoonty 

Person signing as agent or m rqifesentative capacity 

26 (i) Where a person 'signs a bill as drawer, mdorser, or acceptor, 
and adds words to his signature, mdicatmg that he signs for or on 
btoalf of a pnnapal, or m a representative clmracter, he is not personally 
liable thereon , but the mere addition to bis signatm of words descnb- 
ing him as an agent, or as fiUmg a representative character, does not 
exempt him from personal liability 

(2) In determiiimg whet^o' a 'signature on a bill is thiyt of the 
principal or that of toe agent by whose hand it is wntten, toe con- 
struction most favourable to toe validity of toe instrument be 
adopted 

The Gmadeiation for a Bill 

Value and holdec for value 

27 (x) Valuable consideration for a bill may be constituted by- 

fa) any consideration sufficient to support a simple contract , 
(b) an antecedent debt or liabihty Such a debt or liability 
IS deemed valuable consideration whether toe bill is payable 
on demand or at a future time 
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(2) Where \aluc has at any tunc been given for a bill the holder 
IS deemed to be a holder for value as regards tlic acceptor and all 
parties to the bill who became parties prior to sucli time 

(3) Where the holder of a bill has a hen on it, arising either from 
contract or by imphcation of law, he is deemed to be a holder for ^alue 
to tlic extent of the sum for which he has a hen 

Acoommodation biU or party 

28 (i) An accommodation party to a bill is a person alio has 
signed a bill as drawer, acceptor, or indorser, without receiving value 
therefor, and for the purpose of Icndng his name to some other person 

(2) An accommodation party is liable on the bill to a holder for 
value; and it is immaterial whether, when such holder took ^ the bill, 
he knew such party to be an accommodation party or not 

Holder m due course 

29 (i) A holder in due course is a holder who has taken a bill, 

Complete and regular on the face of it, under the following conditions, 
namely — • 

(а) that he became the holder of it before it was overdue, and 
without notice that it had been prcvnously dishonoured, if 
such w'as tlic fact , 

(б) that he took the bill in good faith and for value, and that 
at '&C time the bill was negotiated to him he had no notice 
of any defect in the title of the person who negotiated it 

(2) In particular the title of a person who negotiates a bill is dcfcchve 
within the meaning of this Act when he obtained the bill, or the accept 
tance thereof, by fraud, duress, or force and fear, or other unlawful 
means, or for an illegal consideration, or when he negotiates it in breach 
of fai^ or under such circumstances as amount to a fraud 

(3) A holder (whether for value or not) who derives his title to a 
bill through a holder m due course, and who is not himself a party to 
any fraud or illegality affecting it, has all the rights of that bolder in 
due course as regards tlic acceptor and all parties to tlic bill pnor to 
that holder 

Presumption of value and good faith 

30 (i) Every party whose signature appears on a bill is ptinia 
faac deemed to have become a party thereto lor value 

(2) Every holder of a bill is pnma facie deemed to be a holder m due 
course , but if in an action on a bdl it is admitted or proved that the 
acceptance, issue, or subsequent negotiation of the bill is affected with 
fraud, duress, or force and fear, or illegality, the burden of proof is 
shifted unless and until the holder proves that, subsequent to tlic alleged 
fraud or illegality, value has in good faith been given 'for the biU 

Negobation of Bills 

Negotiation of bill 

3X (i) A bill IS negobated when it is transferred from one person 
to another lu such a manner as to constitute the transferee the holder 
of the bill 

(a) A bill payable to bearer is negotiated by delivery, 

(3) A bill payable to order is negobated by the mdorsement of the 
holder complete by delivery 

(4) ^ere the holder of a bill payable to his order transfers it for 
value without indorsing it, the transfer gives the transferee such btlc 
M the transfer had in the bill, and the transferee in addition acquires 
tne right to have the indorsement of the transferor 
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(5) Where any person is under obligation to indorse a bill in a 
representative capacity, he may indorse the bill in such t«ntiQ as to 
negative personal liability ' 

Requisites of a valid indorsement 

32 An indorsement in order to operate as a negobation must comidv 
with the following conditions, namely — 

(1) It must be wntten on the bill itself and be signed by the 
mdoiser The simple signature of the mdorser on the bill, without addi- 
tional words, IS suaknent 

An mdorsement wntten on an allonge, or on a " copy " of a bill 
i&ued or negotiated in a country wheye "copies" ate TBr.ngni7 P^^ is 
deemed to be wntten on the bill itself 

(2) It most be an indorsement of the entire bill A partial indorse- 

ment, that IS to say, an indorsement which purports to transfer to the 
mdorsee a part only of the amount payrable, or which purports to transfer 
the bill to two or more mdorsees severally does not operate as a nego- 
tiatioiLof the bill ^ 

{3) Where a bill is pa3rable to the order of two or more payees or 
indorsees who are not papers all must mdorse, Hnlass the one mdorsmg 
has authonty to indorse for the others 

(4) Where, m a biU payable to order, the payee or mdorsee is wrongly 
designated, or his name is misspelt, he may umotse the bill as 
descnbed, adding, if he thinks fit, his proper signature 

(5) Where there are tivo or more indorsements on a bill, each mdorse- 
iment is deemed to have been made m the order m which it appears on 
the bill, until the contrary is proved 

(6) An mdorsement may be made m blank or special It may also 
contam terms makmg it lestnctive 

Conditional indorsement 

33 Where a brll purports to be indorsed conditionally the condi- 
tion may be disregarded by the payer, and payment to the mdorsee is 
valid whether the condition has been fulfilled or not 

Indorsement m blank and special indorsement 

34 (i) An mdorsement m blank specifies no mdorsM, and a bill 
so mdorsed becomes payable to bearer 

(2) A special mdorsement specifies the person to whom, or to whose 
order, the bill is to be payable 

(3} The provisioas of this Act relatmg to a payee apply with the 
necessary modifications to an mdorsee under a special mdorsement 

(4) When a bill has been indorsed m blank, any holder may convert 
the blank mdorsement mto a special mdorsement by wntmg above Ihe 
mdoiser’s signathre a direction to pay the bill to or to~tbe order of bun- 
self or some other person. 

Restrictive indotsement 

35 (1) An mdorsement is restrictive which prohibits the farther 

negotiation of the or which expresses that it is a mere aulhonty 

to deal with the bill as thereby cbrected and not a transfer of the 
ownership thereof, as for example, if a bdl be indorsed '* Pay D only,*^ 
or " Pay D for the account of X," or " Pay D or order for collection " 

(2) A restrictive indorsement gives the mdorsee the nght to receive 
payment of tiie bill and to sue any party thereto that his mdorser could 
have sued, bnt mves him no power to transfer his nghts as mdorsee uiiless 
it expressly auraonzes him to do' so 

(3) Where a restrictive indorsement authorizes further transfer, all 
subsequent mdorsees the bill with the same rights and subject to 
the same liabilities as the first mdorsee under the restrictive indorsement 
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Negotiation of overdue or dishonoured bill 

36 (z) Where a bill is negobable in its ongin it contmues to be 
negotiable until it has been (a) restnctively indorsed, or (h) discharged 
by payment or othemnse 

(2) Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title afiEeciang it at its matunly, and tiience- 
forward no person who takes it can acquire or give a better title than 
that which the person from whom he took it had 

(3) A bill payable on demand is deaned to be overdue withm the 
meanmg, and for the purposes of this section, when it appears on the 
face of it to have been in circulation for an unreasonable length of 
time What is an unreasonable leng& of tune for this purpose is a 
question of tact 

(4) Except where an mdorsement bears date after the matunly of 
the bill, every negotiation is pnma facte deemed to have been effected 
before the bill uas overdue 

(5) Where a bill which is not overdue has been dishonoured any 
person who takes it with notice of the dishonour takes it subject to 
any defect of title attaching thereto at the tune of di^onour, but 
nothing in this sub-section shall affect the nghts of a holder in due 
course 

Negotiation of bill to party already bable thereon 

37 Where a bill is negotiated back to the drawer, or to at prior 
indorser or to the acceptor, such party may, subject to &e provisions 
of this Act, reissue and further negotiate the bill but he is entitled 
to enforce payment of tlie bill against any intervenmg party to whom 
he was previously liable 

Ri^ts of the holder 

38 The rights and pouers of the holder of a bill are as follows — 

(1) He may sue on the bill in his own name , 

(2) Where he is a holder in due course, he holds the bill fiee firom 
any defect of title of prior parties, as well as from mere personal 
defences available to prior parties among themselves, and may 
enforce payment agamst all parties, hable on the bill ; 

(3) Where his title is defective (a) if he negotiates the bill to a 

holder m due course, that holder obtaiBS a good and complete 
title to the bill, and (6) if he obtains payment of the bill the 
person who pays hun m due course gets a valid discharee for 
the bill » B 


General Dudes o£ the Holder 

When presentment for acceptance is necessary 

pay^le after sight, presentment for accep- 
tance IS necessary m order to fix the maturity of the instrument 

t stipulates that rt shall be presented for 

^ payable elsewhere than at the residence 

of the drawee rt must be presented for acceptance 
oetore rt can be presented for payment 

“ presentment for acceptance necessary m order 
to render liable any party to the bill m uiuur 

■the holder of a bill, drawn payable elsewhere than at 

me place of business or residence of tiie dxavree, has not time with 

£fo^^*«nhl dihgence, to present the biU for acceptance 

before presenting rt for payment on the day that rt ■fan«» due the ddav 
^UMd V presenting tte biU for acceptance^befom piSStmL it pTy^ 
ment is excused, and does not discharge the drawer and mdSTBerT ^ 
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Tune fot presenting bill payable afto si^t 

' 40 (1) Subject to the provisions of this Act, when a bill payable 

after sig^t is negotiated, the holder must either present it for acceptance 
or negotiate it nithin a reasonable tune ^ 

(2) If he does not do so, the drawer and all mdoiseis pnor to that 
holder axe disdiarged 

(3) In determining what is a reasonable tune nithin the meaning 
of this section, regard shall be had to ^e nature of the bill, the usage 
of trade with respect to similar biDs, and the facts of the particular case 

Roles as to presentment for acceptance and excuses for non^presentment 

41 (x) A bill is duly presented for acceptance which is presented 

in accordance with the fouowmg rules — 

(a) the presentment must be made by or on btiialf of the 
holder to the drawee or to some peison authorized to accept 
or refuse acceptance on his bdialf at a reasonable hour on 
a busmess day and before the bill is ovmdue , 

(h) where a bill is addressed to two or more dianees, who are 
not partners, presentment must be made to them all, unless 
one has authonty to accept for all, then presentment may 
be made to him only, 

(c) where the drawee is dead, presentment may be made to 
bis personal representative . 

(d) where the drawee is bankrupt, presentment may be madit to 
him or to his trustee , 

(c) where authorized by agreement or usage, a presentment 
through the post office is sufficient 

(2) Presentment m accordance with these rules is excused, and a 
bill may be treated as dishononred by non-acceptance — 

(a) where the drawee is d^ or bankrupt, or is a fictitious 
peison or a person not having capacity to contract by bill , 

(b) where, after the exercise of reasonable diligence, such pre- 
sentment cannot be e^ted , 

(i;) where, although the presmitment has been itzegnlar, accep- 
tance has been refused on some other ground 

(3) The fact that the holder has reason to believe that the bill on 
presentment wiU be dishonoured does not excuse presentment 

Non-acceptance 

42 (i) When a biU IS duly presented for acceptance and is not 
accepted within the customary tune, the person piesentmg it must 

It as dishonoured by non-acceptance If he dote not, the holder shall lose 
his right of recourse against the drawer and mdoisers 

Dishonour by non-acceptance and its consequences 

43 (1) A bill IS dishonoured by non-accq>iance — 

(a) when it is. duly presented for acceptance, and such an 
tance as is prescnbed by this Act is refused or cannot tSe 
obtained, or 

(b) when presentment for acc^tance is excused and the bill 
is not accented 

(2) Subject to the piovisioas of this Act when a bill is diahonouicd 
by non-acceptance, an immediate nght of recourse agamst the drawer 
^^^^raers acmes to the holder, and no presentment for payment is 


Duties as to qualified acceptance 

44 (i) The holder of a bill may refuse to take a qualified acceo- 

^ce, and he does ^ obtam an unqualified acceptwee may Seat 
the bill as dishonoured by non-acceptance ^ 
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(2) '(Mieie a qualified act^ta&ce is taken, and the diarrer or an 
has not eaq>iessl3^ or impliedfy^ autkoxired the holder to lake a 

qualified acceptance, or does not subsequoitlv assent thereto, sndi dxavec 
or indormr is discharged from his liability on the bill 

Ihe provisions of this sub-section do not a^ty to a jKuciial accept 
fanr-A, TThereof due notice has been f^ven a foidgn bill has 

been accepted as to part, it must be protested as to the balance. 

(3) \^'hen the drawer or indorser of a bill xeceivK notice of a 
qualified acceptance, and does not within a reasonable time ■e:^i6$s his 
rttwnt to the holder he shall be deemed to ha'i*e assented thereto. 

Rules as to presentment for payment 

45 Subject to the provisions of this Act a bill must be duly pre* 
sentra for payment. If it be not so presented the drawer and indorsers 
shall be di^arged 

A bill is duly presented for payment which is presented in accordance 
nith the foUowmg rules . — 

(i) \Miere the bill is not pajnble on demand, presentment mnst be 
made on the day it falls doe. 

(2} Where the bill is payable on demand, then, subject to 'Qie provi- 
sions of this Act, presentment mnst be made w ithin a reasonable 
tune after its issue m order to render the drawer liable, and 
wittim a reasonable time aftK its indorsement, in order to sender 
the mdoxser liable 


In determmmg what is a reasonable time, regard shall be had to the 
nature of the bill, the usage of trade wiu lepxd to stmilar bQls, 
and the facts of the particular case 

(3) Presentment must be made by the holder or by some person 
authorized to receii-e payment on his bdialf at a reasonable, 
hour on a busmess day, at the proper place as hereinafter defined, 
either to, the person designated by the bill as payer or to some 
person authorized to pay or refuse payment on his bdialf if with 
the exercise of reasonable ddigence 'such person can there be 
found. 


(4) 


(5) 

( 6 ) 
(7) 


A bill IS presented at the proper place — 

(u) Where a place of payment is ^ecified in the bill anii the 
bill IS there presented 

(h) Where no place of payment is spedfied, but the address of the 
drawee or acc^tor is given m the bill, and the bill is 
there presented 

(c) Where no place of payment is specified and no adiiiifsg given, 
and the bdl is*presented at the drawee's or acc^itor's place 
of busmess if mown and, if not, at his ordinary x^&nce 
if knoivn 

(d) In any other case if presented to the drawee or aoeeptor 
wherever he can be found, or if presented at bis last known 
place of busmess or residence 


Where a bill is present^ at tiie proper place, and a fte r the 
exercise of reasonable dihgence no person authorized to pay or 
refii^ payment can be found. 'Qiete, no farther presentment to 
the drawee or acceptor is requited 


Where a bill is drawn upon, or accepted by two or more persons 
WHO are not partners, and no place of payment is specified, 
presentment must be made to thwn all 


Where the drawee or tiie acceptor of a bill is dead and no place 
of paymmt is specified, presentment mnst be made to a personal 

such tiiere be, and with the exercise or reason- 
able dihgence he can be found 
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Excuses fur dday or non*presentment for payment,, 

46 (i) D^y m making presentment lor payment ,is excused when 

the delay is causra by circumstances beyond t^ , control of the holder, 
anjl not imputable to his default, misconduct, or negligence Vl^en the 
cause of delay ceases to operate presentment must be imi&^witii reasonable 
dihgei^ ' 

* * J J 1 

(2] Presentment for payment is dispensed with — , „ 

(a,) Where, after the exercise of reasonable dihgence, presentment, 
as requited by this Act, caimot be e&ctefl ' ' ' 

, The fact that the holder has reason to beheve that the bill will, 
on presentment, be dishonoured, does not dispense with the 
necessity for presentment , , 

(h) Where the drawee is a fictitious person y , 

(c) As regards the drawer whme the drawee ori acceptor is not 
bound, as between himself and the drawer, to accept or 
pay the bill, and the drawer has mo reason to believe jthat 
the bill would be paid if presented . , 

(d) As regards an mdorser, where the bill was accepted or made 

for the accommodation of that indorser and he has lio reason 
to expect that the bill woi^d be paid if presented ,, , 

(s) By waiver of presentment, express or implted.i , > 
Dishonour by non-payment , 

47 (i) A bill IS dishonoured by non-pa3mient (0) when it is duly 
presented for payment and pa]rmeat is remsra or cannot be obtamed, 
or (b) when presentment is excused ana the biD is overdue and unpaid 

(2) Subject to the provisions of this Act, when a bill is dishonoured 
by non-pajrment, an immediate right of recourse against the di^wer and 
mdorsets accrues to the holder , ' >• 1 , 

Notice of duhonouc and effect of non-notice '> >' 

48 Subject to the provisions of this Act, when a bill has been 
dishonoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each mdorser, and any drawer or 
mdoiserto whom such notice is not given-is discharged , Provided that — 

(1) Where a bill is dishonoured by acceptance, aa^ notice of dis- 
honour is not given, the nghis of a holder m due, course subse- 
quent to tbe omission, shall not be prejudiced by the omission 

(2) Where a bill is dishonoured by non-acceptance and due notice 

of dishonour is given, it shall not be necessary to give notice 
of a snbseqnent dishonour by non-pajrment nnless the bill shall 
m the meantime have been accepted , , ** 

Rules as to notice of dishonour < ' >■' 

49 ' Notice of dishonour m order to 'be valid and effectual must be 
given in accoi^nce with the followmg* rules — ^ 

(1) The notice must be given by or on b^alf of the holder or by 
or on behalf of an mdorser who, at the time of giving it, is 
himsdf liable on tbe bill 

(2) Notice of dishonour may be given\ by an agent either m his 
own same or m the name of any party entitied to give notice 
whether that party be his principal or not 

(3) Where tbe notice is given by or on behalf of the bolder, it 

enures for the benefit of all snbseqnent holders and all prior 
mdoisers who have a right of recourse against the party to 
whom it IS given < 


37 
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(A “Wiere notiDe is given by or on bdialf of an indoisK entit l^ 
to give notice as herembefoie pzovided, it ennies for the bffient 
- of ffie holder and all indoisetB subsequent to the party to whom 
notice is ^ven- 
ts) Tbs notice nay lie pven in writing or by pemonal comm im- 
cation may be given in aiy terms whum sumcienny idOTtW 
the biU, and intimate that the biU has been dishonoured by 
non-acceptance or non-payment 

(6) The letnin of a didiononred bill to the drawer or an indorser 
is, in point of form, deemed a sufScient notice of dishonour. 

(7) A written notice need not be signed, and an insufScient written 
notice may be supplemented and vahdated by verbal commum- 

A misdescription of the bill shall not vitiate tiie notee 
TiTiit>gg the party to whom the notice is given is in fact misled 
thertiiy. 

(8) Where notice of ditiionour is required to be given to ^y person, 
it may be pven rither to the party himsdf, or to his agent m 

. that behalf 

' ' (9) Where the drawer 'or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal repre- 
sentative if such there be. and with tie exercise of reasonable 

i diligence he can be found 

(10) Where the drawer or indorser is banhmpt, notice may be given 
either to the party himself or to the trustee 

(11) Where there are two or mom drawers or mdorsers who are not 
partners, notice must be given to eadi of them, unless one of 
■rtiBTw authority to receive such notice for the -others* . 

(12) The notice may be given as soon as the biE is dishonoured and 
must be wdthm a reasonable time thereafter 

In the absence of -special cucnmstani^ notice is not deemed to have 
been given wimin a reasonable time, unless — ' 

(a) W'here the person giving and /tiie person to receive notice 
reside m the same place, the notice is given or- sent ofi 
in time to reach the letter on the day atier the dishononr 
of the bfll 

(h) Where the person giving and the person to receive notice 
retide m difierent places, tiie notice is sent<oS on the day 
after the dishonour of the bill, if there be a post at a 
convement hour on that day, and if there be no such post 
on that day then by the next post thereafter 

(jjj Where a bill when d^ononxed is m the hands of an agent he 
may mther himself g^ve notice to the paities liable on '&e bill, 
or he may give notice to his pmapad If he gives notice to 
his piind^j he must do so wimin the same time as if he were 
the holder, and the prindpal npon receipt of such notice has 
^ himself the same time for giving notice as if fbe agent had 
been an independent holder. 

(14) Where a party to a bill receives due notice of dishonour, he 
has after the recdpt of such notice the same period of time 
for ghr-mg notice to antecedent parties that the holder, has after 
the dishononr. ' 

(13) Where a notice of dishononr is duly addressed and posted, the 
smder is deemed to have g^en due notice of dishonour, not- 
witiistand m g any miscarriage by the post office 

Excuses for non-sotice and delay 

50 (i) Dday m giving notice of dishononr is excused where the 

delay is caused by circumstances beyond the control of the party g^-ving 
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notice, and not imputable to his default, misconduct or negligence : 'When 
the cause of delay ceases to operate the notice must'ibe-'givmi with. 
reasonable dihgence 

o I >1 r f ' , ' < » > 

(2) Notice of di^onour, is, dispensed witb^- , , 1 

(а) When, after the exercise of reasonable diligence, notice as 
lequu^ by this Act cannot be given to or does not reach 
the drawer or indorser sou^t to be charged 

(б) By waiver express or imphed .Notice of didionoui^ ’may 
be waived before the, time of giying .notice, (has arrived, or. 

/ after the omission to give due notice ; ,,;ij 

(c) As regards t^, <^wer m ,the following cases, nicely, (i) 

. where drawer and drawee "a^, the* same persop, ,,(2) where 

the drawee is a fictitious person or a, person not having 
capacity to contract, (3) ,w^ere.j^e„^wer is , the person 
to whom the bill is, presented, for' ^^ent, (4) w^ere 
draw^ or acceptor is as between nunself and the .'drawer 
under no obligation to accept or pay the bill, (5) where ’’Ae 
drawer has countermanded payment i>i ^ Ixi j niiiO 

(d) As regards the mdorser m the foUowmg oases; namely,* (1) 
where the drawee is a fictitious person.or a person not havmg 
capacity to contract and the mdors^ was aware of the fact 
at the time he indorsed the bill,' ^2) where' tiie mddr^ is 

' the person to whom the bill is prerented fbr’p'ayment', (3) 
where the bill was axxepted or made for hu s|ccommodapop 

Notmg or protest of bill ,, ,, , , 1. ' 

51 (i) Where an mland bill has been dishonoiued it may,, if the 

hold^' think fit, be noted for non-acceptance or non-payment, as the caise 
may be , but it shall not be necessary to note or protest, 'any 'suifo bill 
m order to preserve the recourse against the drawer dr m'dorser ' 

(a) Where a foreign bill, appearmg on the face of it to be such, 
has been dishonoured by non-acceptance it must be duly protested for 
non-acceptance, and where such) a bill .which has not been previously 
di^onoured by non-accqitance, is dishonoured by non-payment it must 
be duly protested for non-payment K it be not son^rotested the ■ drawer 
and mdoisers are discharged Where a bill does not appear on the faice 
of It to be a foreign bill protesf thereof m case of dishonour is unnecessary. 

(3) A bill which has been protested for non-acceptance inay'be<sub* 

sequently protested for non-payment > ’ * > 1 ■ 1 


(4) Subject to the provisions of this 'Act,' when a bill is noted or 

protested, it must be noted on the day of its 'dishonour <! '\^en>'a bill 
nasi been duly noted, the protest may be subsequently extended as of 
the date of the notmg • > 1 < , I > 1 

(5) Where the acceptor of a bill becomes bankrqpt or insolvent .or 
suspmas payment before it matures, the, holder may cause the bill to 
be protested for better security against the drawer and mdorrers 

, (6) A bill must be protested at the place where it is dishonoured . 
Provided that— ' " ' *' 


(a) When a bill is presented throu^ the post ofi^e, and returned 
by Mst dishonoured, it may be protested at the place to 
whiw it IS returned <and on the day of its return if received 
duimg the busmess hours, and if not received dunng busi- 
ness hours, then not later than the next, busmess day 
(h) When a bill drawn payable at the place of busmess or 
residence of some person other than the drawee, has been 
dishonoured by non-acceptance, it must be protested for 
non-payment at the place where it is expressed to be pay- 
able, and no further presentment for payment to, or demand 
on, the drawee is necessary 
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iL <(7) A protest most contain a copy of the bill, and must be signed 
by notary mair<wE it. and must specify — 

(а) The person at whose request the bill is protested 

(б) The place mid date of protest, the cause or reason for pro- 

, •' , testmg the' bill, tbe demand made, and the answer given, 

j , I if any,! or the fact that the drawee or acceptor could not 
be found , 

(8>) ' Where a bill is lost or destroyed, or is wrongly detained from 
the person entitled' to hold it, protest may be made on a copy or wntten 
pardcnlars thereof. , 

> ' (9) Protest IS dispensed with by any circumstances which would, 
dispense with notice of dishonour Delay m notmg or protestmg is excused 
when the delay 'is caused by circumstances b^ond the control of the 
holder, and not imputable to his default, misconduct, or neghgence 
When the cause of delay 'ceases to operate the biU must, be noted or 
protested with reasonable dihgence 

I 

Duties of holder as regards drawee or acceptor , 

, ‘ 52 (i) When a bill is accepted generally presentment for payment 

lS<not necessary 'in ‘Order to render the acceptor liable 

(a) When by the terms of ,a qualified acceptance presentment for 
payment is requited, the acceptor, m the absence of an express stipu- 
fobon to that effect, is not discharged by the omission to present the 
bill for payment on the day that it matures 

(3) In order to render the acceptor of a bill liable it is not neces- 
Saiy to protest it, or that notice of dishonour should be given to him 

I ^4)^ Where,' the holder of a bill presents it for payment, he shall 
exhibit the bill to the .person from, whom he demands payment, and 
when a bill is paid the holder shall forthwith dehver it up to the party 
paymg it ' 

i " 

' liabilities o£ Parties 

1 '■ • 

Funds in hands of drawee 

53 (i) A bill, of Itself, does not operate as an assignment of funds 
m the hands of the drawee available for the payment -uereof, and the 
drawee of a bill who does not accept as required by this Act is not hable 
on the instrument This sub-section shall not extend to Scotland 

(2) In Scotland, where the drawee of a bill has m his hands funds 
available for the payment thereof, the bill operates as an assignment of 
the sum for which it is drawn m favour of the holder, from the 'time 
when the bill is presented to, the draw% ^ 1 

Liability of acceptor 

54 The acceptor of a biU, by acceptmg it — 

(1) , Engages that he will pay it accordmg to the tenor of his 

acceptance 

(2) Is precluded from denymg to a holder m due course — 

(e) The existence of the drawer, the genumeness of his 
signature, and his capacity and authority to draw tiie 
bill , 

(b) m the case of a bill pa3rable to drawer's order, the 
then capacity of the drawer to mdorse, but not the 
genumeness or vahdity of his indorsement , 

(c) m the case of a bill payable to the order of a third 
person, the existence of the pa3ree and his then capa- 

I city to indorse, but not the genumeness or validity of 
his indorsement 
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jAsbUbty of drawer or indorser 

55 (z) The drawer of a bill by drawing it — 

(a) Engages Ibat on due presentment it shall be accepted 
and paid according to its tenor, and that if it be dis- 
honoured he will compensate the holder or any mdoiser 
who IS compiled to pay it, provided that the requisite 
ptoceedmgs on dishonour be duly taken 
(h) Is precluded from denymg to a holder m due course 
the existence of the payee and his then capacity to 
mdorse 

(2) The mdoiser of a bill by mdorsmg it — 

(0) Engages that on due piesentment it Aall be accepted 
and paid according to its tenor, and that if it be dis- 
honoured he will compensate the holder or a subsequent 
mdoiser uho is compiled to pay it, provided that the 
requisite proceedmgs on didiononr be duly taken 
(h) Is precluded from denymg to a holder m due course 
the genuineness and reguTanty m all respects of tiie 
drawer's signature and all previous mdoisements 
(e) Is precluded from denymg to his immediate or a subse- 
quent mdoisee that the bill was at the time of his 
indorsement a valid and snbsistmg bill, and that he had 
then a good title thereto 

Stranger aignmg bill liable as indorser 

j6 Where a person signs a bill othenrise than as drawer or accep- 
tor, he thereby mcurs the habilities of an mdoiser to a holder -m ,dQh 
course 

Measure of damages against parties to dishonoured bill 

57 Where a bill is dishonoured, the measure of damages, which 
shall be deemed to be liqmdated damages, shall be as follows — 

(r) The holder may recover from any party liable on the bill, and 
the drawer who has been compelled to pay the bill may recover 
from the acceptor, and an mdoiser who has been compelled 
to pay the bm may recover from the acceptor or from the 
drawer, or from a pnor mdoiser — 

(a) The amount of the bill; 

(h} Interest thereon from the time of presentment for payment 
if the bill is payble on demand and bom the matanty of 
the bill m any other case , « ' 

(c) The expenses of notmg, or when protest is necessary, and 
the protest has been extended, the expenses of protest 

(2) In the case of a bill which has been dishonoured abroad, in 
lien of the above damages, the holder may recover from the 
drawer, or mdoiser, -and tiie diaver or an mdoiser who has 
been compiled to pay the bill may recover from any party 
liable to him, the amount of the re-exdange with mterest thereon 
until the tune of payment 

(3) ^Vhere by this Act mterest may be recovered as damages, 'such 
mterest may, if justice require it, be withheld wholly or m part, 
and where a bill is expressed to be payable with mterest at a 
given rate, mterest as damages may or may not be given at 
me same rate as mterest proper 

Transferor by dehvery and transferee 

58 (r) Where ^e holder of a bill payable to beater negotiates it 
by delivery without mdoismg it, he is called a '* transferor by ddiveiy " 

(2} A transferor by dehveiy is not liable on the instrument 
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(3) A transferor by deOivety who negotiates a bill thereby waxxante 
to his unmediate transferee being a holder for value that the bill is- 
\ihat it puiporta to be, that he has a right to transfer it, Md that at 
*tbe of transfer he is not an are of any fact which renders it valudess 

Discharge of Bill 

Payment in due course 

1 (1) A bill IS discharged by payment in due course by or on 

•bdialf of the 'drawee or accqitor 

*' Payment m due course *’ means payment made at or after the 
maturity of the bill to the holder thereof m good faith and without 
notice fwa* his title to the bill is defective • , 

(a) Subject to the provisions heremafter contamed, when a bill is 
paid by the drawer or an mdorser it is not discharged ; but 

(a) Where''a bill payable to, or to the order of, a third party 
IS paid by the drawer, tiie drawer may eMorce payment 

' thereof against the acceptor, but may not re-issue the bill 

(b) Where a bill is paid by an mdorser or where a bill payable 
to drawer’s order is paid by the dianer, the party paying 
it ’is remitted to his former rights as regards the acc^tor 
Or antecedent parties, and he may, if he thinks fit, sfanke 
out his own and subsequent indorsements, and agam nego- 

'tiate the bill 

(3] Where an accommodation bill is paid m due course by the 
party accommodated the bill is discharged 

Banker ipaying demand draft whereon indorsement is forged 

60 \^en a bill payable to order on demand is drawn on a banker, 
and the banker 'on whom it is drawn pays the bill m good feith and 
m the ordmary course, of busmess, it is not mcnmbent on the banker 
to show that the indorsement of the payee or any subsequent indorse- 
ment was made by or under the authon^ of the person whose mdorse- 
ment it' purports to' be, and the banker is deemed to have paid the 
bill m due course, although such indorsement has been forged or made 
Vithout authbnty 

Acceptor the holder at maturity 

61 \Vhen the acceptor of a bill is or becomes the bolder of it at 
or after its matiuity, m his own nght, the bill is discharged 

Express waivei; . , 

62 (r) tYhen the holder of a bill at or after its matunty absolntdy 

'and unconditionally renounces his n^ts agamst the acceptor, the biU 
IS discharged ■ 1 

The renunciation must be m wxitmg unless the bill is delivered up 
to the acceptor 

(2) The liabilities of any party to a bill may m fike manner be 
renounced by the holder before, at, or 'after its maturity, but nothmg 
in this section shall afiect the rights of a holder m due course without 
notice of the renunciation 

CanceUation 

' 63 (i) Where a bill mtentionally cancelled by the holder or his 

agent, and 'the cancellation is apparent thereon, the bill is discharged 

(2) In like manner any party liable on a bill may be disdarged 
^ the mtentional cancellation of his sigfnature by the holder or his agent 
In such case any mdorser who would have had a nght of recourse 
against the party whose signature is canceled, is also discharged 

cancellation made umnientionally, or under a mistake, or 
without the aulhonty of the holder is moperative , but where a biU or 
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any signature thereon appears to have been can celled thei burden * of 
proof ues' on the 'party who alleges that the canodlation tras made 
‘unultentionally, under a mistake or without authonty , 

Altwation' of bill ‘ 

64 (i) Where a bill or acceptance is materially altered without 

the assent of all parties liable on the bill, the bill is avoided except as 
against a party who has himsdi made, authorized or assented to the 
alteration, and subsequent indoAers 1 . . > 

• Provided that, • ' 

Where a bill has been materially alWed, but the alteration 'is 
not apparent, and the biH is in the hands of a holder in due 
course, such holder iCSy avail himself of the ‘bill as if it had 
not been altered, and may enforce pa3mient of it according 
to its ongmal tenor 

(2) In particular the foUowmg alterations are material, namely, any 
alteration of the date, the sum payable, the time 0^ payment, the nlacn 
of payment, and, where a bill has been accepted generally, the addition 
of a place of payment without the acceptor's assent 

ACCEPTANCE AND PAYMENT FOR HONOUR 

Aceqitance for honour supra protest 

65 (i) Where a bill of exchange has been protested for'di^onour 
by non-acceptance, or protested for better secunty and is not ov^ue, 
any person, not bemg a party already liable thereon, may with the 
consent of 'Ae holder, intervene and accept the bill supra promst, for the 
honour of any party liable thereon, or for the honour of the person 
for whose account the bill is drawn 

\ M 

(a) A bill may be accepted for honour for part only of the sum 
for wh^ it IS drawn , rr, 

(3) An acceptance for honour supra protest m order to be vahd mtXBt 
(a) be written on the bill, and indicate that it is an accep&ce 

‘ for honour , ' 

' (&} be signed by the acceptor for honour ' 

(4) Where an acceptince for honour does not expressly state fof 
whose honour it is made, it is deemed to be an acceptance for the 
honour of the drawer 

(5) Where a bill payable after sight is accepted for honour its 
maturity is calculated from the date of the notmg, for 'non-acceptance 
and not from the date of the acceptance for honour 

Liabibty of acceptor for honour 1 

66 (i) The acceptor for honour of a bill by acceptmg it eng a g es 

that he will, on due presentment,') pay the bill accordmg to the tenor 
of his acceptance, if it is not paid by the drawee, provided, it has bem 
duly presented for payment and prol^ed for npn-pa^ent and that he 
^eives notice of ^ese facts ' . 

(a) The acceptor for honour is liable to the holder and . to all 
parties to the bill subsequent to the party for whose honour he has 
accepted , ^ 

Presentment to acceptor for honour , 

67 (i) Where a dishonoured bill has been accepted for honour 

supra protest, or contains a reference m case of need, it mhst'be pro- 
tend for non-payment before it is presented for payment to the acceptor 
for honour, or referee m case of need <> 

' (2) Where the address of the acceptor for honoilr is 'in the same 
place where the bill is protested 'for non-payment, the' bill must be 
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presented to him not later than the day following its matunty , and 
where tile address of the acceptor for honour is in some place other than 
the place where it was protested for non-payment, the bill must <be 
forward not later than the day foUowmg its matunty for presentment 
to him 

** * I 

, (3) Delay m presentment ,or non-presentment is excused by any 

niicui^ance which would excuse dtiay m presentment for payment or 
non-presentment for payment • 

(4) When a bill of exchange is dishonoured by the acceptor for 
honour it most be .protested for non-payment by him 

Payment for honour , supra protest ^ 

68 , (ij When a bill has been protested for non-payment, any person 
may mtervene and pay it supra protest for the honour of any party 
hable thereon, or for the honour of the person for whose account the 
bill IS drawn 

(2) Where two* or more persons offer to pay a bill for the honour, 
of diffnent parties, the person whose payment wiU ^scharge most parties 
to the bill wall have tne preference 

(3) Payment 'for honour supra protfot, in order to operate as such 
and not as a mere voluntary payment, must be attested by a notarial 
act of honour which may be appended to the protest or form an exten- 
sioh of It 

< ' (4) The notarial act of honour must be fotmded on a di»ria.ra.tarwi 

made by the payer for honour, or his agent in that^dialf, 

his retention to pay the bill for honour and for whose honour he pays, 

(5) Where a bill has been paid for honour, aU parties subsequent 
to 'the party for whose honour it is paid are discharged, but the payer 
for honour is subrogated for, and succeeds to both ^e rights and duties 
of, the holder as regards the party for whose honour be pays, and all 
partish liable to that party 

(6) The payer for honour on paying to the holder the amount of 
the bill and tiie notarial expenses incidental to its dishonour is entitled 
to receive both the bill itself and the proteste If the holder do not on 
demand deliver them up he tiiall be hable to the payer for honour in 
damages 

(7) Where the holder of a bill refuses to receive payment supra 
protest he shall lose his nght of recourse against any party who would 
have been discharged by such payment 


Lost Instruments 


Holder’s ci^t to duplicate of lost bill 

lost before it is overdue, the person who 
WM the holder of it may apply to the drawer to give hire another 
Dili of tte same tenor, givreg secunty to the drawm: if required to 
indemnify him against all persons whatever re case the bill ^eged to 
have been lost shall be found a gaiTi ® 

, drawer on request as aforesaid refuses to give such duplicate 

Dili, he may be compelled to do so 


Action on lost bill ' 

/ 

0 ^^proce®d“g upon a bill, the court or a judge 
instrument shall not be set up. provided 
satisfaction of the court or judge against the 
claims of any other person upon the instrument in question ^ 
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Bill in a Set 

t 

Rules as to sets 

71 (i) When a bill is drawn in a set, each part of tlie set being 

numbered, and contammg a reference to the other parts, the whole of 
the parts constitute one bill 

(2) Where the holder of a set indorses two or more parts to different 
persons, he is hable on every sudi part, and every mdorser subsequent 
to him is hable on the part he has himself mdorsed as if the said parts 
were separate bills 

(3) Where two or more parts of a set are negotiated to different 
holders m due course, the hol^r whose title first accrues is as between 
such holders deemed the true own^ of tiie bill , but nothmg in this 
sub-section shall affect the nghts of a person who in due course accepts 
or pays the part first presented to him 

(4) The acceptance may be written on any part, and it must be 
wntten on one part only 

If the drawee accepts more than one part, and such accepted parts 
get mto the bands of different holders m due course he is hable on every 
such part as if it were a separate bifi 

(j) When the acceptor of a bill drawn m a set pays it without 
requiring the part bearmg his acceptance to be dehvered up to him, 
and that part at matunly is outstandmg m Ihe hands of the holder 
in due course, he is hable to the holder uereof 

(6) Subject to the piecedmg rules, where any one part of a bill 
drawn m a set is disduwged by pajrment or otherwise, the whole bill 
18 dischar^ 


Conflict of Laws 

Rules where laws conflict v 

73 Where a bill drawn in one country is negotiated, acc^ted, or 
payable m another, the nghts, duties, and liabilities of the parties thereto 
are determmed as follows — 

(1) The vahdity of a bill as regards requisites m form is determmed 
by the law of the place of issue, and the validity as regards requisites 
m form of the supervenmg contracts, such as acceptance, or indorse- 
ments, or acceptance supra protest, is detennmed by nie law of the place 
where such contract was made 

Provided that — 

(а) Where a bill is issued out of the United Kingdom it is not 
mvidid by reason only that it is not stamped m accordance with 
the law of the place of issue 

(б) Where a bill, issued out of the United Kingdom, conforms as 
regards requisites m form, to the law of the Umted Kingdom, 
it may, for the puipose of enforcmg payment thereof, be treated 
as vahd as between all persons who negotiate, hold, or become 
parties to it in the Umted Kmgdom 

(2) Subject to the provision to this Act, the mterpretation of the 
drawmg, mdorsement, acceptance, or acceptance supra protest of a bill, 
IS detemuned by the law of the place where such contract is made 

Provided that where an inland bdl is mdorsed m a foreign country 
the mdorsement shall as regards the payer be interpreted according to 
the law of the Umted Kmgtfom 

(3) The duties of the holder with respect to presentment for accep- 
tance or payment and the necessity for or suffiaency of a protest or 
notice of di^onour, or otherwise, are detemuned by the law of the place 
where the act is done or the bill is di^onouied 
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(4) Where a bill is drawn out of, but payable m the United Kingdom 

and ue sum payable is not expressed m the currency of the United 
Kmgdom. ihe amount ^shall, in me absence of some express stipulation', 
be calculated accordmg to the rate of exchange for sight drafts at the 
place of payment on' ue day the bill 'is pa3^1e '• 

(5) Where a bill is drawn m one country and is pa^ble m another, 
the due date thereof is determmed accordmg to the iaw of the place 
where it is payable 

PART ni.— CHEQUES ON A BANKER 

I f j 

Cheque defined 1 

73 A cheque^is a bill of exchange drawn on a banker payable on 

demand ' - , , 

Except as otherwise provided m this Part, the provisions of this 
Act applicable to a bill of e-^ange payable on demand apply to a cheque 

Presentment of cheque for payment l 

74 Subject to the provisions of this Act — < '' 

(1) Where a cheque is not presented 'for payment withm a 
reasonable time of its issue and the drawer 'or the peison 
on whose account 'it is dranm had the n^t at, the tune 
of such presentment as between hun and the banker to have 
the cheque paid and suffers actual damage tiirou^ the delay, 
he is discharged to the extent of such d a mag e, that is to 
say, to the .extent to which such drawer or peison is a 
creditor of such banker to a larger amount than be ivould 
have been had such cheque been paid 

(2) In deteimming what is a reasonable time regard shall be 
bad to the nature gf the instrument, the usage of trade and 
of bankers, and the facts of the particular case 

(3) The holder of such cheque as to which su^ drawer or peison 
IS discharged diall'’be a dieditoV, m lieu of, such 'drawer or 
person, of such banker to the extent of such discharge, and 
entitled to recover the amount from him 

Revocation of banker’s authority 

75 The duty and authonty of a banker to pay a cheque drawn on 

him by his customer aie detemuned by — . 

(1] Countermand of payment 

(2) Notice of the customer’s death 

General and ^ecial crossmgs defined 

76 (1) Where a cheque bears across its face an addition of— 

(«) The words *' and company ” dr ’any abbreviation thereof 
between two parallel transverse hues, either with or Without 
the words " not negotiable ” , or 

(^) Tiyo parallel transverse Imes sim^^y, either with or without 
the words " not negotiable ” , 

that addition constitutes a crossmg, and the cheque is crossed generally 

bears across its face an addition of the name 
of a banker , eit her with or without the words " not negotiable,’* that 
^ crossmg, and tte cheque is crossed^ecially and 

Crossing by drawer or after issue 

draw® ^ crossed generaUy or specially by the 

or special*” * cheque is uncrossed, the holder may cross it generally 
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t (3) Where a cheque is crossed generally the holder may cross it 
specify > 

(4} Where a cheque is crossed generally or specially, the holder may 
add the words *' not negotiable ** 

(5) Where a cheque is crossed specially, the banker to whom it is 
crossed may agam cross it specially to another banker for collection ' 

(6) Where an uncrossed cheque, or a cheque crossed generally, is 
sent to a banker for collection, he may cross it specially to hunsdf 

Crossing a material part of dieque 

78. A crossing authorized by this Act is a material part of the 
cheque , it shajl not be lawful for any person to obhterate or, except 
as authonzed by this Act, to add to or alter the crossmg , 

Duties of banker as to crossed cheques 

79 (1) Where a cheque is crossed qiecially to' more than one banker 
except when crossed to an agent for collection bemg a banker, the 
banker on whom it is drawn shall refuse payment thereof 

(a) Where the banker on whom a cheque is drawn which is so crossed 
neverthdess pays the same, or pays a cheque crossed generally othemise 
than to a banker, or if crossed specially otherwise than to the banker 
to whom it IS crossed, or his agent for collection bemg a banker to whom 
it IS crossed, or his agent for collection bemg a banlrer, he is liable to 
the true owner of the cheque for any loss he may sustain owmg to 
the cheque havmg been so paid 

Provided that where a cheque is presented for payment which does 
not at the time of presentment appear to be crossed, or to have had 
a crossmg which has been obhterate^ or to have been added to or altered 
othermse ttan as authorized by this Act, tiie banker paymg the dieque 
in good faith and without ne^gence sh^I not be responsible or mcur 
any liability, nor shall the pa3rment be questioned by reason of ,the 
cheque having been crossed, or of the crossmg having been obhterated or 
having been added to or altered otiierwise than as authonzed by this 
Act, and of payment having been made otherwise than to a banker or 
to the banker to whom the cheque is or was crossed, or to his agent 
for collection being a banker, as the case may be 

Protection to banker and drawer where cheque is crossed 

80 Where the banker, on whom a crossed cheque is drawn, m 
good faith and without neghgence pays it, if crossed generally, to a 
banker, and if crossed specially, to the banker to whom*-it is c^ed, 
or his agent for collection bemg a banker, the banker paymg the cheque, 
and, if the cheque has come mto the hands of the payee, the drawer 

Z6spectively be entitled to tte same lights and be placed in ^th e 
position as if pa3nneEt of the cheque had been made to the true 
owner thereof 

Effect of crossmg on holder 

Where a person takes a crossed cheque which bears on it the 
words " not negotiable," he shall not have and Aall not be capable 
of givmg a better title to the cheque than that which the person from 
whom he took it bad 
Protection to collecting banker 

Sz Where a hnnlrar m good faith and inthout neghgence receives 
payment for 'a customer of a cheque crossed generally or specially to 
himself, and the customer has no tifle or a defective title thereto, the 
T«nTr»»r shall not mcur any liability to the true owner of the cheque by 
reason only of havmg received such payment 

Uote Bflnir drafts on demand are now treated as cheques though 

drawn by a bank on its branch or vice vcrsti and Sections 7® fo 8* 
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apply to them (Bills oi Exchange Amendmg Act, 1932) Also see Bills 
of Exchange (Crossed (deques) Act, 1906 See later full Text of the 
Acts appended 


PART IV.— PROMISSORY NOTES 


Promissory note defined 

83 (i) A promissory note is an unconditional promise m wntmg 
made by one person to another, signed by the maker, engagmg to pay. 
on demand or at a fixed or deteimmable future time, a sum certam m 
mon^ to, or to the order of, a specified person or to bearer 

(2) An mstrument in the form of a note payable to maker’s order 
is ncrt a note withm the meaning of this section unless and until it is 
mdorsed by the maker 

% 

(3) A note is not mvalid by reason only that it contains also a 
pled^ of collateral secunty with authonty to sdl or dispose tiiereof 

(4) A note which is, or on the foce of it p^orts to be, both made 
and payable withm the Bntish Islands is an mland note Any other 
note IS a foreign note 

Delivery necessary 

84 A promissory note is inchoate and mcomplete until ddiveiy 
thereof to the pa3ree or bearer 

Jomt and several notes 

85 (1) A promissory note may be made by two or more makers, 
and they may be liable thereon jomtiy, or jomtly and severally accordmg 
to its t^or 


(2) Where a note runs " I promise to pay " and is signed by two 
or more persons it is deemed to be Iheir jomt and several note 

-Note payable on demand 

86 (r) Where a note payable on demand has been mdorsed, it 
must be presented for payment withm a reasonable time of the mdorse- 
meht It it be not so presented the mdorser is discharged 

(2) In deteimmmg what is a reasonable time, regard ^all be had 
to the nature of the mstrument, the usage of trade, and Ihe facts of 
the particular case 

(3) Where a note payable on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affecting the holder with defects of 
title of which he had no notice, by reason that it appears that a reason- 
able time for presentmg it for payment has dapsed since its issrib 

Presentment of note for payment 

87 (1) Where a promissory note is m the body of it made pay- 

able at a particular place, it must be presented for payment at that 
place in order to render the maker liable In any other case, present- 
ment for payment is not necessary m order to render the liable 

(2) Presentment for payment is necessary m order to render the 
indorser of a note liable 


(3) Where a note is m the body of it made payable at a particular 
place, pmsmtment at that place is necessary in order to render an 
mdorser liable , but when a place of payment is mdicated by /way of 
mOTorandum only, presentment at that place is suffiaent ,to render tiie 

In a pn^tment to the maker elsmvhere, if sufiScient 

m other respects, shall also suffice 


Liability of maker 

88 The ipaker of a promissory note by making it — 

(i) Engages that he will pay it'accordm]g to its tenor , 
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(2) Is precluded from denying to a holder in due course the e»s 
tence of the payee and ms then capacity to mdorse 

Application of Part II to notes 1 

89 (i) Subject to the provisions in this part and, eiccept as by 
this section provided, the provisions of this Act rdating to bills of 
exchange apply, mth the necessary modifications, to promissory notes 

(2) In applymg those provisions the maker of a note' shall be deemed 
-to correspond with the acceptor of a bill, and the first mdorser of a 
note shall be deemed to correspond with the drawer of an accepted biU 
payable to drawer’s order 

(3} The foUowmg provisions as to bills do not apply to notes, namely, 
provisions relating to— 

(a) Presentment for accqitance , 

(h) Acceptance , 

(c) Acceptance supra protest : 

(d) Bills m a set 

(4) Where a foreign note is dishonoured, protest thereof is 
unnecessary 

PART V.-SUPPLEMENTARY 

Good faith 

90 A thing IS deemed -to be done m good faith, within the meaning 
of this Act, where it is m foot done hon^y, whelher it is done negli* 
gently or not 

Signatoie 

91 (r) Where, by this Act, any mstrument or wntmg is required 
to be signed by any person, it is not necessary that he should sign it 
with his own hand, but it is sufficient if his si^iature is wntten thereon 
by some other person by or under his authonty 

(a) In the case of a coiporation where by this Act any instrument 
or wntmg is required to be signed it is sufficient if the mstrument or 
wntmg be sealed with the corporate seal 

But nothing m this section shall be construed as requiimg the bill 
or note of a corporation to be under seal 

Computation of tune 

92 Where, by this Act. the time limited for domg any act or 
thmg is less than three days, m reckonmg time, non-busmess days are 
excluded 

“ Non-busmess days ’’ for the purpose of this Act mean — 

(a) Sunday, Good Friday, Christmas Day , 

(h) A bank holiday under the Bank Holidays Act, 1871, or 
Acts amending it , 

(r) A day appomted by Soyal Proclamation as a public first or 
thanksgivmg day 
Any other day is a busmess day 
When notmg equivalent to protest 

93 For thp purposes of this Act, where a bill or note is required 
to be protested witfam a specified time or befiire some further proceedmg 
IS taken, it is suffiaent that the bill has been noted for protest before 
the expiration of the specified time or the takmg of the proceedmg , 
and the formal protest may be extended at any time thereafter as of 
the date of the notmg 

Protest when notary not accessible 

94 Where a dishonoured bill or note is authonzed or required to 
be protested, and the services of a notary cannot be obtained at the 
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place where the bill is dishonoured, any honsdiolder or substantial resi- 
dent of the place may, in the presekce of two witnesses, give a certi- 
ficate, by them, attestmg the dishonour of the bill, and the certi- 

ficate m all respects operate as if it were a‘ formal protest of the bill 

The^Fonn given m Schedule I to this Act may be used with neces- 
sary n^odifications, and if used shall be ^sufBcient 

Dividend wanants^may be crossed ^ ' 

95 The provisions 'of this Act as to crossed ' cheques shall apply 
tio a warrant for payment of dividend • 

Repealed by the Statute Law Revision Act, 1898 ' 

g 6 ' The enactments mentioned in the 'Second Schedule to t^s Act 
are hereby repealed as from the commencement of this Act’ to the' extent 
in that Scheme mentioned * i > i 

Provided that such repeal shall noj: i^ect^an3dhmg done or suffered, 
or any nght, title or mterest acquired or accrued peton the commence- 
ment of this Act, or any legal proceedmg or remedy m respect of any 
such'thmg, nght, title or intei^ 

Savings 

97 (i) The rules /in bankfnptdy iblatmg to, bills of exchange, pro- 
missory notes, and cheques, shall continue to apply thereto notwith- 
standing anythmg m this Act contained 

(a) ,The rules of' common law includmg the law merchant, save in 
so far as they are mconsistent with the express provisions of this Act, 
shall continue to apply to bills of exchange, promissory notes, and cheques'^ 

(3) hlothmg in this Act or in any repeal efikcted therdiy shall aSi^t — 

33 & 34 c 97 1 ' ' 

(а) The provisions of the Stamp Act, 1870, or Acts amendmg 
it, or any law or enactment for the time bemg m force 
relating to the revenue , 

25 & 26 Vtct c 89 t 

(б) The provisions of the Companies ^t, 1862, or Acts amend- 
mg it, or any Act relating to jomt^stock banks or companies , 

(c) The provisions of any Act rdating to or. confinmng the 
privileges of the Bank of England or the Bank of Tmand 
respectivdy , 

(d) The validity of any usage relating to dividend warrants, or 
the indorsements 'tn^reof '' ^ 

Saving of summary diligence m„Scotlaad , 

98 Nothmg in this Act or ,in any repeal effected thereby idiall extend 
or restrict, or in any way alter or affect the laiy and practice in Scotland 
m regard to sumnmry diligence 

Construction with othep Acts, etc. 

99 Where any Act or document refers to any enactment repealed 
by this Act, the Act or document shall be construed, and shall operate, 
as if It referred to the corresponding provisions of this Act 

Parole evidence allowed m certam judicial proceedmgs in Scotland 

J’^dicial proceeding m Scotland, any fact relatmg'to 
a DUl of exchange, bank crneque, or promissory note, which is rdevant 
TO any que^on of liability thereon, may be proved by parole evidence 
Provided that this enactment shall not m any way amct the existmg 
law wa practice whereby the party who is, accoidmg to the tenor of 
any bill of exchange, bank cheque, or promissory note, debtor to the 
noloer in the amount thereof, may be required, as a_ condition of obtain- 
ing a sist of diligence, or suspension of a charge or threatened charge. 
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to make such consignatioii, or to find such caution >a8 the Court or Judge 
before whom the cause is depending- may require ■ 

This section shall not apply to any case where the bill of exchang e, 
bank cheque, or promissory note has undergone -Qie sesebnial prescnphon 

, ’ SCH^ULE l' 

Sec 94 ' 

,Form of protest which may b,e used when the services of a 
r notary canimt l^e obtained. 

Enow all men that 1, A *6 . (hons^older) of • ■ • 

m the count^ of • , m the Umted Kmgdom, 

at the< request of C D . there bemg- no, notary public available, did 
on the ' • i > i< day of <* j ' 

'I It 19 <■ < >&t ii demand payment (or 

acceptance) of <-the bill of exchange hereunder written, from £ F , to 
w,hum demand he made answer (state answjer, if any) wherefore I now, 
m' the presence ^ G H and J K do protest the said bill of exchan gn 

(Signed) A B ) 

G H 1- Witnesses 
J K J 

N B —The bill itself shotdd be annexed, or a copy of the bill and all 
I . that IS wntten thereon should be underwntten ' 

BEJLS OF EXCHANGE (OlOSSED CHEQUES) ACT^ 1906 

An Act to amend section et^ty*two of 
the BilB of Exchange Act, 1882 
> (4th August 1906,) 1 , 

BE it (^cted, etc ^ ^ ^ , 

Amendment of 45 ft 46 Vict <c. ^ s. 82 
, I A banker receives payment of a crossed cheque for a customer 
\Vithm' the meaiung of section eighty-two df the Bills of Exchange Act, 
1882, notwitbstahding ^at he credits his customer', s account with the 
amount of the cheque before recemng payment thereof 

Short title 

2 This Act mdy be cited as' the Bills df Exchan^ ((5rossed*Chequea) 
Act, r^6, and this Act and the Bills-of Exchange Act, 1882, may be 
cited together as the Bills of Exchange Acts, 1882 and 1906 
• ' 11 ■ ' ’ 

BELLS OF EXCHANGE (TIME OF NOTING) ACT, 1917 
(7 & 8 Geo. 5 c 48) ' 

An Act to amend the Bills of Ex^anm Act, 1882, with 
respect to tune for noting Bills 
^ (8th November 1917.) 

BE it enacted, etc 

Time of noting 45 ft 46 Vict. c. 61 ' ' 

I In sub-section (4) of S 51 of the Bills of Exchange Act, x88a 
(whmh relates to the tune of notmg a dishonoured bill), the wor^ " It 
must be noted on the day of its dishonour " shall be r^ealed, and the 
folknvmg words shall be substituted therefor, namdy, " it may be noted 
on the day of its dishonour and must be noted not later than the ne^.t 
succeedmg busmess day ” 

Short title and construction 6 Edw. 7. c. 17 

This Act may be cited as the Bills of Exchange (Tune of Notmg) 
Act, 1917, and shall be construed as one nith the Bills of Exchange 
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Act, 1882, and the Bills of Exchange Acts. 1882 and igo6, and this Act 
may be cited together as the Bills of Exchange Acts, 1882 to 1917 

^ I 

Regulations jrelating to Bank of England Notes^ etc. alleged to 
have been Lost^ Mislmd or Stolen 

1 Any person desirous ofjtiacmg Bank Notes, Post Bills, etc lost, 
mislaid, or stolen, with a view, if possible, of leravenng the property, 
may, upon payment of a registration fee of 25 6d\ cause the Numbers, 
Dates and other Farhculacs of such Notes, etc" to be entered, together 
with the Name and Address of the Appl«»nt, m a Book k^t m the 
Secretary's Office at the Bank of England for that purpose — ^Bank Notes, 
however, bemg payable to bearer on demand, the Bank cannot hold 
themsdves under any responsibihty should notra so entered be paid on 
presentation, whether from madvertence of the clerks of tiie establidiment, 
under an order from the Governors, or bom any cause whatever 

2 The proper officers of the Bank will endeavour, if the circum- 
stances of the case permit, to delay payment of the Notes, etc and to 
give information of toeir presentation to 'toe person Who has gi-ven notice, 
and paid the registration ffie , but such notice shall not be m force for 
more than twelve months from its date 

3 Many Bank Notes, etc the subject of notice, are presented at 
toe Bank by bankers and other undoubted holders for 'value, and must 
be paid on presentation , m toese cases toe Bmik cannot do more 
endeavour 'to give the earhest information to the giver of the Notice 


BILLS OF EXCHANGE 
Act (1882) < Amendment Acl^ X932 


An Act to amend the Bills of Exchange Act, 1882. 

(12to July 1932.) ' ' 

Be it enacted by toe Kmg's Most Excellent Majesty, by and, with 
the advice and consent of toe Lords ^intual, and Temporal, and Cfom- 
raons, m this present Parhament assembled, and by the authonty of toe 
same as follows — > 


Amendment as to cheques drawn by a bank on itself 

I Sections seventy-six to eighty-two of the Bills of E»RliflTiEa Act, 
1882 (which relate to crossed dheques), as amended by the “RiUm of 
Exchange (Crossed Cheques) Act, igo6, shall apply to a banker's draft 
as if the draft were a cheque ' < 

' ^ I I I I . 

45 8t 46 Vict. c. 61 6 Edw. 7 c. 17 




For toe purpose of this section, the expression "banker's draft 
m^^ a toaft payable on demand drawn by or on behalf of a bank upon 
Itself whether payable at the head office or some other office of the 

Short title 

'*“**“ “ 0* Art (iM.) 
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THE RESERVE BANK OF INDIA ACT, 1934 
ACT No. n OF 1934 

(Passed by the Indian Legislature) 

Received the assent of the Governor-General on 
, the 6 th March rpjf • ^ , 

'An Act to constitute a Reserve Bank of India 

’ Whereas it is expedient to constitute a Reserve Bank for India to 
regulate the issue of Bank notes and the keeping of reserves with a 
view to securing' monetary stabihty in British India and generally to 
/Operate the cuiiency and credit system of the country to its advantage , 

' And whereas m the present disorganization of the monetary systems 
of the world it is not possible to determme what will be smtable as a 
permanent basis for the Indian' monetary system , 

, But whereas it is expedient to make temporary provision on the 
basis of the existmg monetary, system, and to leave the question of 
the monetary standard best smted to Ibdia to be considered when the 
mteroa^tional monetary position has become sufBciently clear and stable 
to 'mkke it possible to frame permanent measures , 

It IS hereby enacted as follows — 

CHAPTER I 
PRELIMINARY 

Short title, extent and commencement 

I (i) This Act may be called the Reserve Bank of India Act, 

1934 

(2) It ^ends to the whole of Bnti^ India, mclndmg Bnti^ Balu- 
chistan and 'the Sonthal Parganas ^ 

{3) This section shall come into force at once, and the remammg 
provisions of this Act shall come into force on such date or dates as 
the Central Government may, by notification m the Gazette of India, 
appomt , 

Defimtions 

• 2 In this Act, unless there is anythmg repugnant m the subject 

or context, — 

, (o) " the Bank " means the Reserve Bank of India constituted by 
this Act , 

(b) " the Central Board *’ means the Central Board of Directors 
of the Bank , 

G(^^) " foi^ifiQ exchange " has the same meanmg as in the Foreign 
Exchange Regulation Act, 1947] (Inserted by Act XXIll of 1947) ; 

(c) " provincial co-operative bank " means the principal society m 
a provmce which is registered or deemed to 'be registered under the 
Co-operative Societies Act, £912, or any other law for the tune being m 
•force m iBntish India relatmg to co-operative societies and the primary 
object of which is the financing of the other societies m the provmce 
which are or are deemed to be so registered 

, ^ Provided that in addition to such prmcipal society m a provmce 
,or where there is no such prmcipal society in a provmce the Provmcial 
Government may declare any central co-opeiative society in that provmce 
•to be a provmcial co-operative bank within the meaning of this definiti ion , 

38 
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(d) " rupee com ” means Silver rupees which are legal tender under 
the provisions of the Indian Coinage nnt> 1906 , and 

(e) "scheduled bank” means a bank included m the Second 
Schedule 

CHAPTER n 

INCORPORA'ribN. SHARE AND CAPITAL. JIANAGEIdENT 
AND BUSINESS 

Establishment and incotporation of Reserve Bank 

3 (i) A Bank to be called the Reserve Bank of India shall be 
constituted for the purposes of taking oi'er the management of the 
currency from the Central Government and of carrymg on the busmess 
of banking m accordance with the provisions of this Act 

(2) The Bank shall be a body corporate by the name of the Resenm 
•panif of India, havmg perpetual succession and a common seal, and 
shall by the said name sue and be sued • 

Share capital, share registers and shareholders 

4 (i) The original share capital of the Bank idiall be fi\'e crores 

of rupees divided mto shares of one hundred rupees each, which shaiU 
be fully paid up * ' 

(2) Separate renters of shar^olders ^all be maintamed at Bombay. 
Calcutta, Delhi and Madras, and a separate issue of shares ^all be made 
m each of the areas served by those registers, as defined in the Fust 
Schedule, and shares shMl be transf^able from one register to another. 

(3) A shareholder shall be qualified to be registered as such m any 
area in uhich be is ordinarily resident or has his pnncipal place of 
business m hidia, but no person shall be registered as a shardolder in 
more than one register , and no person who is not — 

(a) domiciled m India and either an Indian subject of His hlajesiy 
or a subject of a State m India, or 

(h) a British subject ordmarily resident m India and domiciled in the 
Unit^ Kingdom or m any part of His Majesty's Dommions the Govern- 
ment of nhich does not discnmmate in any uny against Indian subjects 
of His Majesty, or 

(c) a company registered under the Indian Companies Act, 1913, 
or a society registered under the Co-operativ’e Societies Act, ipra, or any 
other law for the tune being m force m Bnti^ In&a relatmg to co-opera- 
tive societies or a scheduled bank, or a corporation or company mcorpo- 
rated by or under an Act of Parliament or any law for the tinift bemg 
in force m any part of His Majesty's Dominions the Government of 
uhich does not discnmmate m any way agamst Indian subjects hi His 
Majesty, and having a branch m Bnti^ India, 

shall oe registered as a shareholder or be entitled to payment of any 
dividend on any share, and no person, uho, havmg been duly register^ 
as a shar^older, ceases to be qualified to be so registered, be able 
to exercise any of the n^ts of a ^areholder omerwise than for tiie “ 
purpose of>;the sale of his shares 

{4) The Central Government shall, by notification m the Gazette 
of India, specify the parts of His Majesty's Dominions which shall be 
dwmed for the purposes of clkuses (6) and (e) of sub-section (3) to be 
me parts of His Majesty's Dominions m which no discnmmation against 
Indian subjects of His Majesty exists 

. 4A' Without prejudice to the vahdity of any registration made before 

me commencement of the Reserve Bank of India (Second Amendment) 
Act, Z940, J no person shall, after the commencement of that Act, be 
registered as a shareholder m respect of any i^ares held by him whetiier 
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in his own name or jomtly with another person or persons in excess of" 
a total nominal value of twenty thousand rupees, or be entitled to pay- 
ment of any dividend on such shares or to exercise any of the n{^ts 
of a shareholder m respect of such glares otherwise than for the purpose 
of setlmg shares {Inserted by Act 'XIII of 1940 ) 

[ (5) The nominal value of the shares originally assigned to the various 
legist^ shall, be as follows, namely — 

(a) to the Bombay register— one hundred and forty laldis of rupees , 

(b) to the Calcutta register — one hundred and forty-five lakhs of 
rupera , 

(e) to the Delhi register— one hundred and fifteen lakhs of rupees , 

(d) tcTthe Madras register — seventy lakhs of rupees , 

(e) to the Rangoon register— thirty of rupees 

Provided that if at the first allotment the total nominal value of the 
Aaies on the Delhi register for which apphcabons are received is less than 
one hundred and fifteen lakhs of rupees, the Central Board shall, before 
proceedmg to any allotment, transfer any share not applied for up to 
a maximum nominal value of thirty-five lakhs of rupees freon that register 
m two equal portions to the Bombay and the Calcutta roister ] [Cl (s) 
ts omtted by Act XI of 1947 ] 

A Committee consistmg of two elected members of the Assembly and 
one dected member of the Council of State to be elected by non-ofBcial 
members of the respective Houses shall be associated with the C^tral 
Board for the purpose of makmg pubhc issue of shares and lookmg after 
' the first allotrnient of shares 

(6) In allotting the shares assigned to a register, the Central Board 
shall, m the first instance, allot five shares to each qualified applicant 
who has applied for five or mote shares , and, if the number of sudi 
appheants is greater than one-fifth of the total number of shares assigned 
to the register, shall determme by lot the applicants to whom the shares 
shall be wotted 

(7) If the number of such applicants is less than one-fifth of the 
number of shares assigned to the register, the Central Board diall aUot 
the remammg shares firstly, up to the limit of one-half of such remam- 
mg shares, to those applicants who have applied for less than five shares, 
and thereafter as to we balance to the vanous applicants m such maimer 
as it may deem four and equitable, havmg regara to the desuabihty of 
distnbutmg the shares and the voting nghts attached to them as widely 
as possible 

(8) Notw ithstandmg anj-tbrng contamed in sub-sections (6) and (7}, 
the Central Board shall reserve for and allot to Government shares of 
the nominal value of two lakhs and twenty thousand rupees to be held 
by Government for disposal at par to Directors sedemg to obtam Ae 
minimum share qualification required, under sub-section (2) of Section iz 

(9) If, after all apphcations have beoa met in accordance with the 
provisions of sub-scctions (6), (7) and (8), any shares rmnam unallotted, 
they shall, notw ithstandmg an3rthmg contained in this section, be allotted 
to and taken up by Government, and shall be sold by the Central Govern- 
ment as soon as may be, at not less than par, to residents of the areas 
served by the register concerned 

(10) The Central Government shall have no nght to exercise any 
vote under this Act by reason of any shares allotted to Government nnder 
sub-section (8) or under sub-section (9) 

(11) A Director shall not dispose of any ^ates obtamed'from Gov- 
ernment under the provisions of sub-section {8} otherwise than by resale 
to Government at par, and Government shall be entitled to re-purchase 
at par all such shares held by any Director on his ceasing from any 
cause to hold office as Director 
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Increase and reduction of share capital 

' 5 (i) l!he share' capital of the Bank may be increased or reduced 

on the recommendation of the Central Board, with the previous sanction 
of tiiie Central Government and with 'the approval of the Central Legisla- 
ture, to such extent and m such manner as may be determmed by the 
Bank' m geneml meetmg 

(a) The additional shares so created shall be of the nominal \'alue 
of one hundred rupees each and shall be assigned to the vanous registers 
in such proportions as the' Central Board may, with the previous approval 
of the Central Government determme 


(3) Such additional shares shall be fully paid up, and the price at 
which they may be issued shall be fixed by the Cent^ Board witii the 
previous sanction of the Central Government 

(4) The provisions of Section 4 relating to Ihe nianni»f of allotment 
of ,the shares conshtutmg the original share capital shall apply to the 
allotment of such additional shares, and existing shareholders shall not 
enjoy any preferenbal right to the allotment of such additional shares 
Offices, branches and agencies 

6 The Bank shall, as soon as may be, establish offices m Bombay, 
Calcutta, Delhi and Madras, and a branch m London, and may establish 
branches or agencies m any other place in India or, with the previous 
sanction of the Central Government elsewhere 

Management 

7 The ^eral supenntendence and direction of the affairs and busi- 
ness of the Bank shall be entrusted to a Central Board of Directors'^ 
which may exercise all poivers and do all acts and thmgs which may 
be exercised or done by the Bank and are not by this Act expressly 
directed or required to be done by the Bank in general meetmg 

Composition, of the Central Board and term of office of Directors 

The Central Board shall consist of the following Directors, 

r« o’ ^'0 Deputy Governors, to be appomted by the 

ventm Government after consideration of the recommendations made bv 
the Board in that behalf , 

(b) four Directors to be nominated by the Central Gkivernment ! 

(c) eight Directors to be elected on behalf of the shardiolders on 

the vanous registers, in the manner provided in section 0 and in the 
followmg numbers, namely — ^ 

(I) for the Bombay registei— two Directors , 

(II) for the Calcutta register— two Directors, 

(ill) for the Delhi register— two Directors ; 

(iv) for the Madras register— two Directors , 

legister^nc Director' [Siih-c/ai/sc (5) omtted 
by Act XI 0/ 1947] .and 

ment government official to be nommated by the Central Govera- 


Til® Deputy Governors shall devote their whole 

receive such salanes and 

VP™'' 

Of Director nominated under clause (d) 

part .t, dehbLti but *“f 
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(4) The Governor and a Deputy Governor shall hold ofSce for such 
tenn not exceeding five years as the Central Government may fix when 
appomtmg thent, and shall be eligible for re-appointment 

A Director nominated under clause (b) or deeted under clause (c) 
of sub'Section (i) shall hold office for five years, or thereafter until his 
successor diall have been duly nommated or elected, and, subject to 
the provisions of section 10, shall be ehgible for re-nommation or re- 
dection 

A Director nominated under clause (d) of sub-section (i) diall hold 
office durmg the pleasure of the Central^ Government 

No act or proceeding of the Board diall be questioned on the 
ground,jnerdy of the existence of any vacancy m, or any defect m the 
constitution of, the Board , 

Local Boards, their constitution and functions 

9 1 (i) A Local Board shall be constituted for each of the four areas 

specified m the Fust Schedule, and shall consist of — 

(a) five members deeted from amongst themsdves by the share- 
hold^ who are registered on the register for that area and are qualified 
to vote, and 

(h) not more than three members nominated by the Central Board 
from amongst the shareholders registered on the register for that area, 
who may be nommated at any tune • 

Provided that the Central Board diall m exercising this power of 
nomination aim at securmg the repmentation of temtonal or economic 
mterests not already represented and in particular the representation of 
agricultural mterests and the mterests of co-operative banks 

J a) At an dection of members of a Local Board for any area, any 
lolder who has been registered on the register for that area, for a 
penod not less than six months ending with the date of the dection, 
as holdmg five shares shall have one vote, and each shareholder so 
registered as havmg more than five shares shall have one vote for each 
five diares, but subject to a maximum of ten votes, and such votes 
may be exercised by proxy appomted ou each occasion for that purpose, 
such proxy bemg himsdf a shareholder entitled to vote at thu dection 
and not bemg an employee of the Bank 

(3) The members of a Local Board shall hold office until they vacate 
it under sub-section (6) and, subject to the provisions of Section 10, 
shall be ehgible for le-dection or re-nomination, as the case may be 

(4) At any tune withm three months of the day on which the 
Direi^rs representmg the diardiolders on any register are due to retire 
under the provisions of this Act, the Central Board diall direct an 
election to be hdd of members of the Local Board concerned, and shall 
specify a date tom which the registration of transfers tom and to 
the register shall be suspended until the dection has taken place, 

(5) On die issue of such direction the Local Board diall give notice 
of the date of the deefaon and shall publish a list of diardiolders holding 
five or more shares, with the dates' on which them diares were registered, 
and with them registmed addresses, and such list diall be available' for 
purchase not less than three weeks before the date fixed for the election^ 

(6) The names of the persons deeted shall be notified to the Central 
Board which shall thereupon proceed to make any nommations permitted 
by clause (h) of sub-section (i) it may then decide to make, and shall 
fix the date on which the out-going members of the Local Board shall 
vacate office, and ihe mcoming members shall be deemed to have assumed 
office on that date 

(7) The elected members of a Local Board diall, as soon as may 
be aft^ they have been elected, dect tom afodng^ themselves 't\(0 
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persons to be Dnectois lepiesenting the shaieholdeis on the register for 
the area for which the Board is constituted 

(8) A Local Board ^all advise thei Central Board on such matters 
as may be generally or specifically referred to it and ^all perform 
such duties as the Board may, by regulations, delegate to it 


Disqualifications of Directors and members of Local Boards 

10 (i) No person may be a Director or a member of a Local Board 

who — 

(a) is a salaried government ofiScial or a salaried official of a State m 
India) or 

(b) is. or at any time has been, adjudicated an insolvent, or has 
suspended payment or has compound^ with his creditors, or 

(c) is found lunatic or becomes of unsound mind, or 

(d) is an officer or employee of any bank, or ' 

{§) IS a director of any bank, other than a bank, which is 'a society 
registered or deemed to be registered under the Co-operative Societies Act, 
igi2, or any other law for the tune being m force in Bntish India relatmg 
to co-operabve soaeties 

(2} No two persons who are partners of the same mercantile firm, or 
are dirntors of the same pnvate company, or one of whom is the general 
agent of or holds a power, of procuration from tiie other, or from a mer- 
cantile firm of which the other is a partner, may be Directors or members 
of the same Local Board at the same time 

(3) Nothmg m clause (a), danse (d) or dause (e) of sub-section (i) 
shall apply to tiie Governor, or to a Deputy Governor or to the Director 
nominal under dause (d) of sub-section (i) of Section 8 


Removal from and vacation of office 

II (i) The Central Government may remove from office the Gover- 
nor or a Deputy Governor or'*any nominated or dected Director 

Provided that in the case of a Director nominated or dected under 
clause (6) or clause (c) of sub-section (i) of Section 8, ttis power diall 
be exercised only on a resolution passed by the Central Board m 
behalf by a majority consistmg of not less than mne Directors 

(a) A Director nominated or dected under dause (6) or danse (c) 
of sub-section (i) of Section 8, and any member of a Local Board shall 
cease to hold office if, at any tune after six months finm the date of 

nommation or election, he is not registered as a holder of unencum- 
bered shares of the Bank of a nominal value of not less than five thniisautl 
rupees, or if he ceases to hold unencumbered shares of that value, and 
MV mch Director shall cease to hold office if without leave from the Cen- 
faal Govenunent he absents himself from three consecutive meetings of 
the Central Board convened under sub-section (i) of Section 13 

A Central Government shall remove from office any Director, 

MQ me^Centim Board shall remove from office any member of a Local 
HOMd, such Director or member becomes subject to any of the dis- 
qualifications specified m sub-section (i) or sub-section (2) ^ Section 10 

DirMtor OT ^mber of a Local Board removed or ceasing to 
hold offire under the foregomg sub-sections shall not be digible for 
iMppomtmmt either as Dirwtor or as member of a Local Bo^ until 
the expiry of the term for which his appomtment was 

of a or election as Director or member 

SturT^a^n^^n ^ member of the Federal Legis- 

Legislative CoumiI Legislature, or the Coorg 

r "void, unless, withm two months of the 

date of bis appomtment, nomination or dection, he ceases to be such 
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member, and, if any Duectoii or member of a Local Board is elected or 
nommated as a member of any such Legislature, or Council, he shall 
cease to be a Director or member of the Local B<fard as from the date 
of such election or nommation, as the case may be 

(6) A Director may resign his ofSce to the Central Government, and 
a member of a Local Board may resign his‘ ofSce to the Central Board, 
and on the acceptance of the resignation ^e office Ehall become vacant 

Casual vacancies and absences 

12 (z) If the Governor or a Deputy Governor by mfimuty or 
othervnse is rendered incapable of executmg his duties or is absent on 
leave or otherwise m circumstances not mvolving the vacation ,of his 
appomtment, the Central Government may, after consideration of the 
reconlmendations made by the Central Board m this b^alf, appomt 
another person to offiaate for him, and such person may, notwithstanding 
anytlung contamed m clause (d) of sub-section (r) of Section 10, be 
an officer of the Bank 

(2) If an elected Director is for any reason unable to attend a 
particular meeting of the Central i^ard, the elected members of the 
Local Board of the area which he represents may elect cme of their 
number to take his place, and for the putposes of that meetmg the 
substitute so elected shall have all the powers of the absent Director 

(3) Where any casual vacancy m the office of any member of a Local 
Board, occurs othenvise than by the occurrence of a vacancy m the 
office of a Director elected by the Local Board, the Centnd Board may 
nominate thereto any qualified person recommended by the dected mem- 
bers of tlie Local Board 

(4) Where any casual vacancy occurs m the office of a Director 
other than the vacancies provided for in sub-section (i), the vacancy 
shall be filled, m the case of a nominated Director by nommation, and 
in the case of an elected Director by election held m the manner, provided 
m Section 9 for the election of Directors 

Provided that before such election is made the resulting vacancy, 
if any, in the Local Board and any vacancy in the office of an dect^ 
member of such Board which may have been filled by a member nomi- 
nated under sub-section (3) shall be filled by election held as nearly as 
may be m the manner provided m Section 9 for the election of members 
of a Local Board 

(5} A person nominated or elected under this section to fill a casual 
vacancy shall, subject to the proviso contained m sub-section (4), hold 
o^e for the unexpired portion of the term of his predecessor 

t I 

Meetmg of the Central Board 

13 (r) Meetings of the Central Board shall be convened by the 
Governor at least su times in each year and at least once m each quarter 

(2) Any three Directors may require the Governor to convene a 
meetmg of the Central Board at any time and the Governor shall forth- 
with convene a meetmg accordmgly 

(3) The Governor, or in his absence the Deputy Governor autho- 
rized by the Governor under the proviso to sub-section (3) of Section 8, to 
vote' for him, shall preside at meetmgs of the 'Central Board, and, m 
the event of an equality of votes, shall have a second or castmg vote 

General meetmgs y 

14 (r) A general meetmg (hereinafter m this Act referred to as 
the annual genei^ meetmg) shall be held annually at a place a here 
there is an office of the -Bank withm sk weeks from the date on which 
the annual accounts of the Bank are closed, and a general meeting may 
be convened by the Central Board at any other time 
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Provided that the annual general meeting shall not be held on 'two 
consecutive occasions at any one place 

(a) The shareholders present at a general meetmg ^all be entitled 
to discuss the annual accounts, the report of the Central Board on the 
workmg of the Bank throughout the year and the auditor’s report on 
the annual bailee sheet and accounts 

(3) Every ^ardiolder shall be entitled to attend at any general 
meetmg and each shardolder who has been registered on, any register, 
for a period of not less than six months endmg with the date of the 
meetmg, as holdmg five or more idiares ^all have one vote and on a 
poll bemg demanded each shareholder so registered ^all have one vote 
for each five shares, but subject to a maximum' of ten votes, and such 
votes may be exercised by proxy appomted on each occasion for that 
purpose, such proxy bemg hims^ a shareholder entitled to vote at the 
dection and not bemg an ofS.cer or employee of the Bank ' 

First Constitution of the Central Board 

15 (1) The fbllowmg provisions shall apply to the first constitution 

of the Central Board, and, notwithstandmg anjrthmg contamed m Se6» 
tion 8, the Central Board as constituted m accordance* therewith shall 
be deemed to be duly constituted m accordance with ihis Act 

(2) The first Governor and the first Deputy Governor or Deputy 
Governors shall be appomted Im the Central Government on ite own 
mitiative, and shall receive such salaries and allowances as they may 
determme 

(3) The first eight Directors representing the shareholders on the 

various registers shall be nominated by the Central Government from 
the areas served lespectivdy by those registers, and the Directors so 
nommated shall hold office until their successqrs 'shall have been duly 
elected as provided m sub-section (4) *1 ^ 

(4) On the expiry of each successive period' of twelve months after 

the nommation of Directors under sub-section (3) two Directors shnU be 
elected m the manner provided m Section 9 until all the Directors so 
nominated have been replaced by dected Directors 'holding office in 
accordance with Section 8 The register m respect of which the election 
IS to be held shall be selected by lot from among the registers still repre- 
sented by nominated Dixecton 1 


Fust Constitution of Local Boards 

commencement of this Act, the 
central Board shall direct elections to be held and may Ttiakn nomi- 
nations, m order to constitute Local Boards m accordance with the pro- 
vMions of S^tion g, and the members of such Local Boards align bold 
ome up to the date fixed under sub-section' (6) of Section g, but, diall 
not exercise any nght under sub-section (7) of that section ' 

Business whidi the Bank may transact 

seveS vSa V® ®''^*^”zed to carry on and. transact the 

several kinds of business heremafter specified, namely — 

colljtiliflff wthout mterest from, and the 

Secretary of State, the Central Government,’ 

Sdia Shrtnt, '^® Governments. States m 

inaia, local authonties, banks and any other person , 

nnunKLi^^T.^ piMhase, sale and rediscount of bills of 'exchange and 
hoiw Tndia and arising out of 

tr^sactions bearing two or more good 
S; of a scheduled bank, and maturing 

of days of ^c/ ***** purchase or rediscount, exclusive 
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(b) the purchase, sale and rediscount of bills of exchange and pro- 
znissoiy oiotes, drawn and payable m India and bearing two or more 
good signatures, one of which shall be that of a scheduled bank, or a 
provmcial co-operative bank, and drawn or issued for the purpose of 
nnanang seasonal agricultural operations or the marketmg of crops, and 
maturing withm nine months from the ikte of such purchase or redis- 
count, exclusive of da3rs of grace , 

(c) the purchase, sale and rediscount of bills of exchange and pro- 
missory notes drawn and pa3rable m India and bearmg the signature of 
a schooled bank, and issura or drawn for the purpose of holding or 
tradmg m securities of the Central Government or a Provmcial Govern- 
ment, or such secnnties of States m |ndia as may be specified m this behalf 
by the Cmtral Government on the recommendation m the Central Board, 
and maturmg withm nmely da3'8 irofii the date of such purchase or 
rediscount, elusive of days of grace , 

(5) (o) the purchase ficom and sale to scheduled banks of sterhng m 
amounts of not less than the equivalent of one laldi of rupees , , 

^(^}^.the purchase, sale and rediscount of bills of exchange (mcludmg 
treasury bills) drawn m or on any place m the Uruted l^gdom and 
maturing within nmety days from the date of purchase, provmed that 
no such purchase, sale or rediscotmt shall be made in India except with 
a scheduled bank , and 

(c) the ke^mg of balance with banks in the United Kingdom , 

(4} the making to States in India, local authorities, scheduled banks, 
provmaal co-operative banks and of loans and advances, repayable on 
demand or on the expiry of fixed penods not exceedmg ninety days, 
against the secunty o^ 

(а) stocks, funds and securities (other than immovable properly.) 
m winch a trustee is authorized to invest trust money by any Act of 
Parhament or by any law for the time bemg in force m Bnti^ l^dia , 

(h) gold or silver or documents of title to the same , 

^ (c) such bills of exhange and promissory notes as are digible for 
purdase or rediscount by the bank , , 

< (d) promissory notes of any scheduled bank or a provincial co-opera- 

tive bank, supported by documents of title' to goods which have been 
transferred, assigned, or pledged to any such bank as secunty for a cash 
credit or overdraft giantm for bmia fide commercial or trade transactions, 
or for the purpose of financing seasonal agncultural operations or the 
roarketmg of crops , 

(5) the making to the Central Government, the Federal KailMay 
authonty and Provincial Governments of advances repayable in each case 
not later than three months from ^e date of the makmg of the advance , 

(б) the issue of demand drafts made payable at its own offices or 
agencies and the making, issue and circulation of bank 'post bills , 

(7) the purchase and sale of Government securities of the ‘United 
Kingdom matunng within ten years from the date of such purchase , 

(8) the purchase, and sale of securities of the Central Government 
or a Provincial Government of any matnnty or of such secunties of ,a 
local authonty or such Indian States as may be specified in this behalf 
by the Central Government on the recommendation of the Central Board , 

Provided that secunties fully guaranteed as to prmcipal and mterest 
by any such Government, authonty or State shall bo adopted for the 
purposes of this clau!>e to be secunties of such Government, authonty 
or State . , . 

Provided further that the amount of such secunties held at any 
time m the~Banking Department shall be so regulated that— 
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I 

(a) the total value of such secnnties ^all not exceed jthe aggregate 
amount of the share capital of tile Bank, the Beserve Fund and three* 
fifths of the liabilities of the Banking Department in respect of dqiosits , 

(b) the value of such securities maturing after one year shall not 

exceed the aggregate amount of the share capital of the Bank, the' Reserve 
Fund and two-fifths of the liabilities of the inking Di^artment in respect 
of deposits , and ' 

(c) the value of such secunbes maturing after ten years shall not 

exceed the aggregate amount of the ^are capital of the Bank and the 
Reserve Fund and one-fifth of the liabilities of the Banking Department 
in respect of deposits , < 

(9) the custody of monies, secunties and other articles of value, and 

the collection of the proceeds, whether principal, interest or dividends, 
of any such securities , ' , 

(10) the sale and realization of all property, whetiier movable or 
immovable, which may m" any way come into the possession of the B«inlr 
in satisfaction, or part satisfaction, of any of ite claims , 

(11) the acting as agent for the Secretary of State, the Central Gov- 

ernmentjior any Provincial Government or any local authonty or Indian 
State in' the transaction of lany of the following kinds of business, 
namdy — ' ^ ^ 

(a) the purchase and sale of gold or silver , 

{J)\ the purchase, sale, transfer, and custody of bills of exchange, 
secunties or shares in any company , ‘ ' ' ' 

fc) the colletion of the proceeds, whether principal, interest or divi- 
dends, of any secunties dr shares , ' 

(d) the remittance of such proceeds, at the nsk of the principal, by 
bills of exhange payable' either in India or elsewhere , 

(e) the management of public debt , 

(la) the purchase and sale of gold com and bullion , - 

laA The purchase and sale of s^urities issued by the Government 
of any country outside India and expressed to be payable in a foreign 
currency, being 10 the case of purchase by the Bank, secunties, matnnng 
wthin a period of ten years from the date of purchase , {Inserted by 
Act XXIII of 1947 ) ' 

(13) the openmg of an account with’ or the m'akmg of an agfency 
agreeinent with, and the acting as agent or correspondent of, a bank incor- 
porated in any country outside India or the principal currency authority 
und« tte law for the time bemg in force m.that countiV or any ’inter- 
national Bank fomed by such pnncipal currency authonties and the invcst- 

hafwc ^ shares of any such international 

bank (Substituted by Act XXIII of 194^) > 

. i^4) the borrmving of money for a period not exceeding one month 

for the purpose of the business of the bank, and the givmg of security 
for money so borrowed 

money shall be borrowed under this clause firom 
y P®^°? m India other than a scheduled bank, or from any person 
a bank which is the pnncipal currency authonty 

W rate a» la« for th. toe b«pg m Lm m thi Smtiy 

^ S “ “S' ^ o' ^ 

of «>'« ““ to too pMVBions 
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Power of direct discount 

' x8 WbeDi ‘in the opinion of the Central Board or, where the poweia 
and functions of tie Central Board under this section have been d^egated 
to a committee of the Central Board or to the Governor, in the opinion 
of such committee or of the Governor as the case may be, a special 
occasion has arisen making it necessary or e\pedient that action mould 
be taken imder this section for the purpose of regulating credit^ the 
mteiests of Indian trade, commerce, industry and agriculture, ‘Uie Bank 
jnay, notwithstandmg any limitation contained m sub-dauses (u) and 
(b) of danse (a) or sub-clause (u) or (b*) of dause (3) or danse (4) 
of section 17, — 

(1) purchase, sell or discount any of the bills of exchange or pro- 
missory notes specified in sub-clause (a) or (b) of dause (2) or sub-clause 
(b) of clause (3) of that section though such bill or promissory note 
does not bear the signature of a schedule bank or a provmcial co-opera- 
tive bank , or 

(2) purchase or sell sterling in amounts of not less than tiie equivalent 
of one la^ of rupees , or 

(3) make loans or advances repayable on demand or on the expiry 
of fixed periods not exceedmg ninety da3rs against the vanous forms of 
secnnty specified m dause (4) of that section 

Provided that a committee of the Board or the Governor shall not, 
save in cases of special urgency, authorize action under tins section with- 
out prior consultation with the Central Boated and &at m all cases action 
so authonzed shall be reported to the members of the (^tral Board 
forthwith 

Business which the Bank may not transact , 

ig Save as otherwise provided in sections 17, 18 and 45, the Bank 
may not — 

(i) engage m trade or otherwise have a direct mtuest m<’any, com- 
mercial, mdustnal, or other undertekmg except such intraest as it may 
in any way acquire m the course of the satisfaction of any of its daims 
Provided that all such mterests shall be diqiosed of at the earhest 
possible moment , 

(a) purchase its own shares or the shares of any other bank or of 
any company, or grant loans upon the secunty of any such shares , 

(3) advance money on mortgage of, or otherwise on the secnnty of, 
immovable property or documents of title rdatmg thereto, or become 
the owner of immovable property, except so iax as is necessary for its 
own busmess premises and residences lor its officers and sen^ants , 

(4} make loans or advances , 

(5) draw or accept bills payable othenvise than on demand , 

^ (6) allow mterest on deposits or current accounts 

CHAPTER ni 

CENTRAL BANKING FUNCTIONS 

Obhgation of the Bank to transact Government busmess 

20 The ’’Rank shall undertake to acc^ momes for account of the 
Secretary of State, the Central Government, the Provmcial Governments 
and suw States m India as may be approved of and notified bv the 
Central Government in the Gazette of India, and to make payments up 
to &e amount standing to the credit of their accounts respectivdy, and 
to carry out their exdiange, remittance and other banking cqierations, 
mcludmg the management of the public debt 
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Bfltitr to have the right to transact Govemtnent business in India 

- ai (i) The Central Government and the Provincial' Governments 
■shall entrust the Bank, on such conditions as may be agreed upon, with 
all tlieir money, remittance, exchange and banking transactions m India, 
and, in parbcular, sha^ deposit &&b of interest all their ca^ balances 
with the Bank 

Provided that unthm g m this sub-section shall prevent the Central 
Government, or any Provincial Governments from carrymg on money 
transactions at places where the Bank has no branches or agencies, and 
the Central Government and Provincial Governments may hold at such 
places such balances as they may require 

(2) The Central Government and each Provincial Government dtiall 
entrust the Bank on such conditions as may be agreed upon, with the 
management of the public debt and with the issue of any new loans 

(3) In the event of any milure to reacdi agreement on the conditions 
referred to in this section the Central Government shall decide what the 
conditions ^all be 

(4} Any agreement made under this section to which the Central 
Government or any Provmcial Government is a party shall be laid, as 
soon may be after it is made, before the Central Legislature and m the 
case of a Provmcial Government before tiie Provincial Legislature also 

Right to issue batik notes 

’ 22 (i) ‘jlhe' Bank shall have the sole nght to issue bank notes in 

Bntish India,''and may, for a period whicJi ^all be fixed by the Central 
Government on the recommendation of the Central Board, issue currency 
notes of the Government of India suppbed to it by the Central Govern- 
ment and the provisions of this Act applicable to bank notes shall, unless 
a contrary mtention appears, apply to all currency notes of the Govern- 
ment of India issued ei^er by me Central Government or by the Bank m 
like maimer, as if such currency notes were bank notes, and references 
m this Act to bank notes shall be construed accordmgly 

r (2) On and from the date on which this Chapter comes mto force 
the Central Government shall hot issue any currency notes. 

Issue Dqiattment 

23 (i) The issue of bank notes shall be conducted by the Bank 
in an Issue Department which shall be separated and kept wholly distmct 
from the Bankmg Department, and the assets of the Issue Dqiartment 
shall not be subject to any habihty other than the liabilities of the 
Issue Department as heremarter defined in section 34 

(a) The Issue Department shall not issue bank notes to the Bankmg 
Department or to any other person exc^t m exchange for other bank 
notes or for such com, bullion or securities as are permitted by this Act 
to form part of the Reserve [Sub-section (3) omitted by Act XI of 

1947 ] 

Denomination of notes 

24 Bank notes shall be of the denommational values of five rupees, 

fen rupees, fifty rupees, one hundred rupees, five hundred rupees, one 
thourand rupees ^nd ten thousand rupees, unless otherwise directed ,by 
the Central Government on the recommendation of the Cential Board 
(Note — For Demonetisation of High Denomination notes 'under Ordinance 
III of 1946, see chapter on Reserve Bank ) ■ 

Form of bank notes 

The design, form and material of bank notes shall be such as 
may be approved by the Central Government after consideration ‘Of the 
recommendations made by the Central Board - . ■ 
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Legal tender diaractee of notes 

26 (x^ Subject to the provisions of sub-stOtion (2), eveiy bank 
note shall be legal tender at any place in British India in payment or 
on account for the amount expies8ed<. therein, and shall be guaranteed by 
the Central Govonment 

(2) On recommendation of the Central Board the Central Govern- 
ment may, by notification m the Gazette of India, declare that, with 
efEect from such date as may be specified m the notification, aOT senes 
of bank notes of any denommation shall cease to be legal tender save 
at an office or agency of the Bank 

Re-issue of notes 

27 The Bank shall not re-issue bank notes which are torn, defitced 
or excessively soiled 

Recovery of notes lost, stolen, mutilated or im per f ert * 

28 Notwithstandmg anythmg contained in any enactment or rule 

of law to the contrary, no person shall of right be entitled to recover 
fiom the Central Government or the Bank, the value of any lost, stolen, 
mutilated or imperfect currency note of the Government of India or 
bank note ' 

Provided that the Bank may, with the previous sanr-fann of the 
Central Government, piescnbe the circumstances m and the conditions 
and limitations subject to which the value of such currency notes or 
bank notes may be refunded as of grace and the rules made under this 

E roviso ^all be Imd on the table of both Houses of the Central Legis- 
itnre 

Bank exempt £rom^ Stamp Duty on bank dotes 

29 The Bank shall not be babte to the payment of any Stamp 
Duty under the Indian Stamp Act, 1889, (II of 1899) m respect of 
bank notes issued by rt 

Powers of Central Government to supersede Central Board 

' 30 (i) If in the opinion of the Central Government the Bank fiuls 

to carry out any of the obhgations imposed on it by or under this Act, 
the Central Government may, by nomcation m the Gazette of India, 
declare the Central Board to be superseded, and thereafter the general 
Bupenntendence and direction of the affairs of the Bank shall be entrusted 
to such agency as the Cratral Government may determme, and such 
agency may exercise the powers and do all acts and things which may 
be exercised or done by the Central Board under this Act 

(2) When action is taken under this section the Central Government 
shall cause a full report of the circumstances leading to such action and 
of the action taken to be laid before the Centi^ Legislature at the 
earliest possible opportunity and m any case within three months from 
the issue of the notification supersedmg tiie Board 

Issue of demand bills and notes 

31 (i) No person m British India other than the Bank or, as 

expressly authorized by this Act, the Central Government shall draw, 
Bccqit, make or issue any bill of exchange, hund*, promissory note or 
engagement for the payment of money payable to bearer on demand, or 
borrow, owe or take up any sum or sums of money on the bills, hvndis 
or notes payable to bearer on demand of any such person 

Provided that cheques or drafts, mcludmg kundiSi payable to bearer 
on demand or (Otherwise may be drawn on a person's account with a 
banker, diroff or agent 

(s) Notwithstanding anything contamed m the Negotiable Instru- 
nients Act, XXVI of i88f, no person m Bntish India other than the Bank 
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or, as expressly authorised by this Act, the Central Government ^all 
make or issue any promissoty note expressed to be payable to the 
beater o£ the instrument {Inserted by Act XXHI of 1946 ) 

Penalty 

32 (i) Any petson contravenmg the provisions of Section 31 shall 
be punishable with fine which may extend to the amount of &e bill, 
hunii, note or engagement in respect whereof the offence is committed 

(a) No prosecution under this section shall be instituted except on 
complaint made by the bank 

Assets of the Issue Department 

33 (z) The assets of the Issue Department shall consist of gold 
com, gold bullion, sterling securities, rupee coin and rupee securities to 
such aggregate amount as is not less than the total of the liabilities of 
of the Issue Department as hereinafter defined 

(2) Of the total amount of the assets, not less than two-fifths shall 
cOnsi^ of gold com, gold bullion or sterlmg securities 

Provided that the amount of gold com and gold bullion shall not 
at any time be less than forty crores of rupees in value ' 

(3) The remainder of the assets shall be held in rupee com. Govern- 
ment of India rupee securities of any maturity and such bills of Bnmbaugn 
and promissory notes payable m British India as ate eligible for pur^ase 
by the Bank under sub-clause (a) or sub-clause (&) of clause (2) of 
Section 17 or under clause (i) of Section 18 

[Provided that the amount held m Government of India rupee secu- 
rities shall not at any time exceed one-fburth of the total amount of 
the assets or fifty crores of rupees, whichever amount is greater, or, with 
the previous sanction of the Central Government, such amount plus a 
sum of ten crores of rupees ] (Omitt€d by Oidmance III of 1941 ) 

(4) For the purposes of this section, gold com and gold bullion 

V 11 L® ® 47512 grains of fine gold per rupee, rupee com 

shall be valued at its face value, and secunties ^all be valued at the 
market rate for the tune being obtauung 

(5) Of the gold com and gold bullion held as assets, not less than 

soventeen/Wentieths shall be held m Bntish India, and all gold com 
Md gold bullion held as assets shall be hdd m the custody of the 
Bank or its agencies ^ 

Provided that gold belonging to ttie Bank which is in any other 
Dank or in any mint or treasury or in transit may be reckoned as part 
01 the assets ' 


purposes of this section, the sterlmg securities which 
feUft « the assets, shall be secunties of any of the 

mmdy”—™*^* payable in the currency of the United Kingdom, 

of Englan?““ Department with the Bank 

on “ ”“”® 6°°** signatures and drawn 

r.?« P'“® ™ ^®*ted Kmgdom and having a matu-. 

rity not exceeding mnety days , a. iuai 

five ^secunties of the United Kingdom maturing withm 

this Cha^rc^i a period of two years from the date on which 
be seSntSf ^ mentioned secunties may 

the y®aiB, and the Bank may,' at any tune 

anything conSSed in^S % securities notivithstanding 
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Liabilities of the Issue 'Department 1 

' u (1) The liabihti^ of the Issue Department shall be an' amount 
e^nm to the total of the amount of the currency notes of the Govern' 
xnent of India and bank notes for the time bemg m circulation 

(2) For the puiposes of this section, any cniiency note of the 
Government of India or bank note which has not been presented for 
payment withm forty years from the ist day of April foUowmg the 
date of its tesue shall be deemed not to be m circulation, and the value 
thereof shall notwithstanding an3rthmg 'contained in snb-section (2} of 
Section 23, be paid by the Issue Department to the Central Government 
or the Banking Department, as Jlie case may be , but any such note, 
if subsequently presented for payment, shall be paid by the Banking 
Dqiartment, and any such payment in the case of a currency note of 
the Government of Ladia shall be debited to the Central Government 

Initial 'assets and liabilities 

35 On the, date on which this Chapter comes mto force the Issue 
Department shall take over from the Central Government the liabihty 
for all the currency notes of the Government of India for the tune bemg 
m circulation and the Central Government ^11 transfer to ihe I^ne 
Departoent gold coin, gold bullion, sterling secunties, rupee com and 
rupee secunties to such aggregate amount as is equal to the total of the 
amount of the liabihty so transferred The com, bnUion and secunties 
shall be transferred in such proportion as to comply with the requirements 
of Section 33 

,, Provided that the total amount of the gold com, gold bullion and 
^^Img secunties so transferred shall not be less thw one-half of the 
whole amount transferred, and that the amount of rupee com so trans- 
feuxed shall not exceed fifty crores of rupees 

Provided further that the whole of the gold com and gold bnUion 
held by the Central Government m the gold standard reserve and the 
paper currency reserve at the tune of transfer shall be so transferred 

Method of deahng with fluctuations m rupee com assets 

36 (i) After the close of any financial year in which the mmimum 
amount of rupee com held m the assets, as shown m any of the weekly 
accounts of toe Issue Dqiartment for that year prescribed under sub- 
section (r) of Sectum* 53 is greater than SSty crores of rupees or one- 
sixto of the total amount of toe a'issets as shown m that account, which>- 
ever may be the greater the Bank may deliver to toe Central Government 
rupee com up to the amount of such excess but not without that Gov- 
ernment's consent exceedmg five crores of rupees, agamst payment of 
legal tender value m the form of bank notes, gold or secunties 

Provided that if toe Bank so desired and if toe amount of gold 
com, gold bullion and sterlmg securities m toe assets does not at that 
time exceed one-half of the total assets, a proportion not exceedmg 
two-fifths of such payment shall be in gold com, gold bulhon or such 
sterhng securities as may be held as part of the assets under sub-section 
(6) of Section 33 

(2) After toe close of any financial year m which toe maximum 
amount of rupee com held m the assets,, as so shown, is less than fifty 
crores of rupees or « one-sixth < of toe totol amount of toe assets as so 
shown, whichever may be, toe greater, the Central, Government shall dehver 
to the Bank rupee com up to the amoimt of stich deficiency, but not 
without its consent exceedmg five crores of rupees, agamst payment of 
legkl lender value ' 

Suspension, of assets requirements 

' 37 (i)' Notwithstandmg anythmg contamed in toe foregomg provi- 

sions, the Bank may, wito toe previous sanction of the Central Govern- 
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ment for penods not exceeding thirty da3rs im the fust' instance, whitb 
may, with the hke sanction, be extended from tune to time by penods 
not fifteen days, hold as assets gold com, gold bullion or 

sterlmg- securities of less aggregate amount than , that required by sub- 
section (2} of Section 33 and, whilst the holdmg is so reduced, the'proviso 
to that sub-section shall cease ‘to be operative ' 

Provided that the gold coin and gold bnlhon held as such assets 
shall 'not be reduced below the amount specified m the proviso to sub- 
section (2) of Section 33 so long as any sterlmg secunties remam held 
as such assets 

(2) In respect bf any period dormg which the holdmg of gold com, 
gold bnlhon and sterlmg secunties is reduced under sub-section (z), the 
•RanV pay to the Central Government a tax upon the amount by 
vhich such holdmg is reduced below the mmimum prescribed by sub- 
section (2) of Section 33 , and such tax shall be payable at the bank 
rate for the tune bemg m force, with an addition of one per cent per 
annum when such hol£ng exceeds thirty-two and a half per cent of the 
total amount of the assets and of a further one and a half per cent 
per annum m respect of every further decrease of two and a half per 
cent or part of su<^ demise 

Provided that the tax shall ,not m any even^ be payable at a rate 
less than ^ per cent per annum , 

Obligations of Govenunent and the Bank in respect of rupee coin 

38 The Central Government shall undertake not to .re-issue any 
rupee com ddivered under Section 36 not to put mto cumulation any 
rupees, except through the Bank and as piovidM m that section , and 
the Bank shall undertake not to dispose of rapee com'ottibnrae than 
for the purposes of circulation or by delivery to the Central Govknment 
under that section 

I * 

Obligation to supply different forms of currency- ,, 

39 (r) The Bank ^all issue rupee com on demand m exdiange for 
bank notes and currency notes of the" Govenunent of India, and shall 
issue currency notes or bank notes on demand m exchang e for com which 
is legal tender under the Indian Coinage Act, igo6 (IQ 'of igo6) 

» I 1 » 

(2) The Bank shall, m exchange for currency notes or bank notes 
of five rupees or upivards, supply currency notes or bank notes of lower 
value or other coins which are legal tender under the Tmtiau Comage 
Act, igo6 (QI of rgofi), m such quantities as may, m the opmion of 
the Ba^, be required for circulation , and the Centr^ Government "shall 
supply such corns to 'the Bank on demand If the Centi^ Gfoveniment 
at any tune foils to supply such corns, the Bank ahall be released from 
Its obligations to supply them to the pubhc ' 

Obligation to buy or sell sterlmg ' ^ , 

I 

40 The Bank 'shall ifell to or buy from any authorised person who 

makes a demand m that behalf at its ofiSce m Bombay, Calcutta, Ddhi 
or Madras, forei£[n exchange at such rates of exchange and on such c:on- 
ditions as the Central Government may £roin time to time by' general or 
special order detennme, havmg tqgard so fat as rates df are 

concerned to its obbgations to the Intematicmal Monetary Fund 

Provided that no -person shall be entitled to demand 'to buy 'of sdl 
foreign exchange of a value less than twc) foirTig of 'rupees I ' 

ExplanaUon — In this section " authorised person ” means a person 
uho IS entitled by or under the Foreign Exchange Eegulatipn Act, 19471 
to buy, or as the c:ase may be, sell, the 'foreign exchange to'ii^hich his 
^mand relates .{Substituted for old Sections 40. and 41 by Act XXJII 
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Cash reserves of scheduled banks to be kept with the Bank 

42 (i) Every bank included in the Second Schedule shall maintain 

with the Bank a balance the amount of nhich shall not at the close 
of business on any day be less than five per cent of the demand liabilities 
and two per cent of the time liabilities of such bank in India as shonn 
in the return referred to in sub-section (2) 

ErpUmaUmi — ^For the purposes of this section liabilities shall not 
include the paid-up capital or me reserves, or any credit balance m the 
profit and loss account of the bank or tlie amount of any loan taken 
from the Reserve Bank 

(2) Every scheduled bank shall send to the Central Government and 
to the Bank a return signed by tno responsible officers of such bank 
shonung — 

, (a) the amounts of its demand and time liabilities, respectively, in 

India, 

(b) the total amount held m India in currency notes of the Govern- 
ment of India and bank notes, 

(s) the amounts held m India m rupee com and subsidiary com, 
respectively, 

(d) the amounts of advances made and of bills discounted in India, 
respectively, and 

(«} the balance held at the Bank, 

at the close of busmess on each Friday, or if Friday is a public holiday 
under the Negotiable Instruments Act, 1881 (XXVI of 1881), at the 
close of business on the precedmg working day , and such return shall 
be sent not later than tuo ivorkmg days after the date to which (t 
relates^ 

Provided that where the Bank is satisfied that the fumishmg of a 
weekly return under this Sub-section is impracticable m the case of any 
scheduled bank by reason of the geograplucal position of the bank and 
its branches, the Bank may require suim bank to famish m hen of a 
weekly return, a monthly return to be despatched not later than fourteen 
days after the end of the month to which it relates givmg the details 
specified m this sub-section m respect of such bank at the close of busmess 
fer the month 

(3) If at the close of busmess on any day before the day fixed for 
the next return, the balance held at the Bank by any sdieduled bank 
IS below the mmimum prescribed m sub-section (i), such scheduled bank 
shall be hable to pay the Bank m respect of each such day penal mterest 
at a rate three per cent above the bank rate on the amount by which 
the balance with the Bank fells short of the prescribed Tninimnm , and if 
on the day fixed for the next return such balance is still beloiv the pre- 
senbed mmimum as disclosed by this return, the rates of penal mterest 
shall be mcreased to a rate five per cent above the bank rate m respect 
of that day and each subsequent day on which the balance held at the 
Bank at the dose of busmess on that day is bdow the mimmmn 

(3A) When under the provisions of sub-section (3) penal mterest at 
the mcreased rate of five per cent above the bank rate has become payable 
by a scheduled bank, if thereafter on the day fixed for the next retnm the 
balance held at the Bank is still below the prescribed minimum as dis- 
dosed by this return, — 

(a) every director and any managmg agent, manager or secretary 
of the scheduled bank, who is knowmgly and w'llfuUy a party to the 
defeult, shall be punishable with fine w'bich may extend to five hundred 
rupees and with a farther fine which may extend to five hundred rupees 
for each subsequent day on which the default continues, and 

(h) the Bank may prohibit the scheduled bank from receiving after 
the said day any fresh deposit, 
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and, if default is made by the scheduled bank m complymg with the 
prohibition refetied to in clause (b), every director and ofBcer of the 
scheduled bank who is knowingly and ‘wilfully a party to such default 
or who through negligence or otbenvise contributes to such default shall 
m respect of each such default be punishable with fine which may 
extend to five hundred rupees and with a farther fine which may extend 
to five hundred rupees for each day after the first on which a deposit 
received m contravention of such prohibition is retained by the scheduled 
bank , 

Explanation — ^In this sub-section " officer ” mcludes a managmg 
agent, manager, secretary, branch manager, and branch secretaiy 
(Inserted by Act XXXV III of ig40 } 

(4) Any scheduled bank failmg to comply with the provisions of 
sub-section (2) shall be liable to pay the Central Government or to the 
Bank, as the case may be, or to each, a penalty of one hundred rupees 
for each day during which the failure continues 

(5) The penalties imposed by sub-section (3) and (4) shall be payable 
on demand made by the Bank, and, in the event of a refusal by the 
dftfaiilting hank to pay on such demand, may be levied by a direction 
of the pnncipal Civil Court havmg jurisdiction in the area where an 
office of the defaulting bank is, situat^, such direction to be made only 
upon application made in this bdialf to the Court by the Central Gov- 
ernment in the case of a failure to make a return under sub-section (2) 
to the Central Government, or by the Bank with the previous sanction of 
the Cenlxal Government in, other cases 

(6) The Central Government shall, by notification in the Gazette of 
India, direct the inclusion in the Second S^edule of any bank not already 
so included which carnes on the business of banking in British India 
and which — 

(a) has a paid-up capital and reserves of an aggregate value of not 
less than five lakhs of rupees, and 

(b) IS a company as defined in clause (2) of Section 2 of the Indian 
Companies Act, 1913, or a corporation or a company incorporated by 
or under any law m force in any place outside Brit^ India, 

and shall by a like notification direct the exclusion from that Schedule 
of any scheduled bank the aggregate value of whose paid-up capital and 
reserves becomes at any time less than five lakhs of rupees, or which 
goes mto hquidation or otherwise ceases to carry on banking business 

I 

Publication of (Consolidated statement by the Bank 

43 The Bank shall compile and shall cause to be pubhshed each 
w'eek a consolidated statement showmg the aggregate of the amounts 
under each clause of sub-section {2) of Section 42 exhibited in the returns 
received from scheduled banks under that section 

Power to require returns firom co-operative banks 

44 The Bank may reqmre any provincial co-operative bank with 
w'hich it has any transactions under Section 17 to furnish the return 
referred to in sub-section (2) of Section 42, and if it does so, the provi- 
mons of sub-sections (4) and (5) of Section 42 shall apply so far as may 
be to such co-operative bank as if it were a scheduled hanlr 

Agreement with the Imperial Bank 

45 (i) The Bank shall enter mto an agreement with the Imperial 
Bank of India which shall be subject to the approval of the Central 
Government, and shall be expressed to come into force on the date on 
which this Chapter comes mto force and to remain in force for fifteen 
jrrais and thereafter until terminated after five years’ notice on either 

further contam the provisions set forth < in the Third 

Schedule 
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Provided that the agreement shall be conditional on the maintenance 
of a sound financial position by the Imperial Bank and that if, in the 
opinion of the Centim Board, the Imperial Bank has failed either to 
fulfil the conditions of the agreemratt or to mamtam a sound financial 
position, the Central Board shall make a recommendation to the Central 
Government, and the Central Government, after malrin g such further 
enquiry as it thmks fit, may issue instructions to the Imperial Bank with 
reference either to the agreement or to any matter which m its opuuon 
involves the secunty of me Government monies or the assets of the Issue 
Department m the custody of the Imperial Bank, and in the event of 
the Impenal Bank disregarding such instructions may declare the agree- 
ment to be terminated 

(2) The agreement referred to m sub-section (i) diall, as soon as may 
be after it is made, be laid before the Central Legelature 

(3) As from the commencement of Part in of the Government of • 
India Act, 1935, references m the said agreement to tiie Govemor-General- 
in-Council in relation to his general bankmg busmess, his accounts, and 
sums due to or from him, and references to Government in relation to 
receipts and disbursements dealt ivith on account of Government shall be 
construed as mcludmg references to the Provmcial Governments and the 

' Federal Railway Authority [Inserted by India &■ Burma (Bur Mou 
Airs } Order 1937 ] 


CHAPTER IV 
GENERAL PROVISIONS 

Contribution by .Central Government to the Reserve Fund 

46 The Central Goi'emment shall transfor to the Bank ru^ secu- 
rities of the value of five crores of rupees to be allocated by me Bank 
to the Reserve Fund 

» A 

Allocation of surplus 

47 After makmg provision for bad and doubtful debts, depreciation 
in assets, contnbutions to staff and super-annuation funds, and such other 
contmgenciBS as are usually provided for by bankers, and after payment 
out of the net annual profits of a cumulative dividend at su^ rate not 
exceeding five per cent per annum on the ^are capital as the Central 
Government may fix at me tune of the issue of shares, a portion of the 
surplus shall be allocated to the payment of an additional dividend to 
the shareholders calculated on the st^e set forth m the Fourth Schedule 
and the balance of the surplus shall be paid to the Central Government 

Provided that if at any tune the Reser\’e Fund is less than the sliare 
capital, not less than fifty lakhs of rupees of the surplus, or the whole 
of the surplus if less than that amount, shall be allocated to the Reserve 
Fund 

Exemption of Bank from income-tax and super-tax and provuion for 

deduction at source of mcome-tax on dividends 

48 (i) Nohvithstandmg an3rtlung contained m the Indian Income- 
tax Act, 1922 (XI of 1922), or any other enactment for the tune bemg in 
force relating to mcome-tax or super-tax. the Bank shall not be liable to 
pay mcome-tax or super-tax on any of its mcome, profits or gains 

Provided that nothmg m this section shall a^j^ the habihty of any 
shareholder in respect of income-tax or super-tax 

(2) For the purposes of Sectun 18 of the Indian Income-tax Act. 
1922, and of any other relevant provision of that Act relatmg to the 
levy and refund of income-tax any dividend paid under Action 47 of 
this Act shall be deemed to be '' Interest on Securities " 
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Publication of Bank rate 

49 The Bank shall make public from time to time the standard rate 
at which it 15 prepared to buy or re-discount bills of exchange or other 
commercial paper eli^ble for purchase under this Act 

Auditors 

50 (i) Not less than two auditors i^all be elected and their remu- 
neration fixed at the annual general meeting The auditors may be 
shareholders, but no Director or other officer of the Bank shall be ehgible 
dunug his continuance in office Any auditor shall be 'ehgible for re- 
election on quitting office 

(2) The first auditors of the Bank may be appointed by the Central 
Board before the first annual general meeting and, if so appointed, shall 
hold office only until that meetmg All auditors elected under this section 
idiall severally be, and contmne to act as, auditors until the first annual 
general meeting after , their respective elections * 

Provided that any casual vacancy in the office of any auditor elected 
under this section may be filled by the Central Board 

Appointment of special auditors by Govetxunent 

51 Without prejudice to anything contained in Section 50, the 
Central Government may at any tune appomt the Auditor-General or 
such auditors as it thin^ fit to examme and report upon the accounts 
of the Ba^ 

Powers and duties of auditors 


52 (i) Every auditor shall be supplied with a copy of Bie annual 

balance sheet, and it shall be his duty to examine the same, together 
with the accounts and vouchers relating thereto , afod every auditor 
shall have a list delivered to him of all books kept by the Bank, and 
shall at all reasonable tunes have access to the books, accounts and other 
documents of the Bank, and may, at the expense of the bank if appomted 
by it or at the expense of the Central Government if appomted by that 
Government, employ accountants or other persons to assist him m mvesti- 
gating such accounts, and may, m relation to such accounts, examine any 
Director or officer of the Banir 

(2) The auditois shall make a report to the shareholders or to the 
Cen^jal Government, as the case may be, upon the annual balance sheet 
and accounts, and in eveiy such report iJiey ^all state whether, in their 
opinion, the balance sheet is a full and fair balance sheet contammg all 
necessary particulars and properly drawn up so as to exhibit a true and 
view of the slate of the Bank's a&irs, and, m case they have 
called fOT any explanation or information from the Central Board, whether 
It has been given and whether it is satisfactory Any such report made 
to shareholders shall be read, toge^er with the report of toe Central 
JSoard, at toe annual general meetmg 

Returns 


53' (1) The Bank shall prepare and transmit to toe Central Gov- 

Department and of the Bankmg 
toe Central Government may, by notification 

the^L?«nte^r.®i w Government shaU cause 

tne accounts to be pubhtoed weddy m the Gazette of India 

the iSiiS® date 00 which 

“® transmit to the Central 

® j *^,® accounts signed by the Governor the 

Governors and the Chief Accounting Officer ^ toV bS S 

^^1,^'® auditors, together with a report by toe Central Board 
throughout the year, lad. the Central Gov- 
SrStoa accounts and report to^ be pubhshed m the GaSte 
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(3) The Bank ^all also, within two months £com the date on which 
the annual accounts of the Bank are closed, transmit to the Central Gov- 
ernment a statement ^owmg the name, address and occupation of and 
the number of shares held by, each shar^older of the Bank 

Agncultoral Credit Dqiartmenc 

54 The Bank shall create a special Agncultmal Credit De^iartment 
the functions of which shall be — 

(a) to mamtam an expert staff to study all questions of agncultoral 
credit and be available for consultation by the C^tial Government, Pto- 
vmcial Government, Provmcial Co-operative Banks, and other hanlntig 
organizations, 

(b) to co-ordmate the operations of the Baxik m connection wtQi 
agncultoral credit and any ouier banks or organizations engag^ in the 
busmess of agncoltuzal credit 

Reports by the Bank 

55 (x) The Bank shall, at the earhest practicable date and m any > 
case within three years from the date on which this Chapter comes into 
force, make to the Central Government a report, with proposals, if it 
thinks fit, for legislation, on the followmg matters, namely — 

(a) the extension of the provisions of this Act relatmg to scheduled 
banks to persons and firms, not bemg scheduled banks, engaged m British 
India m uie busmess of bankmg, and 

(b) the improvement of the machmery for deahng with agncnltural 
finance and meAods for effecting a closer connection between agncultuial 
enterprise and the operations of the Bank 

(2) When the Bank is of opinion that the mfsmabonal monetary 
position has became suffiaently clear and stable to make it possible to 
detenmne what will be suitable as a permanent basis for the Bidian mon^ 
tary system and to frame permanent measures for a monetary standard 
it shall report its views to the Central Government 

Power to require declaration as to ownership of tegisteied shares 

36 (i) The Local Board of any area may at any time require any 

diax^dlder who is registered on the register for that area to fomidi 
to the Local Board withm a specified time, not bemg less tiian thirty 
days, a dedaiation, m such form as the Central Board may by regulations 
prescnbe, giving particulars of all shares on the said register of whidi 
he IS the owner 

(a) If it appears from such dedaiation that any diardiolder is not 
the owner of any diares which are registered m his name, the Local 
Board may amraia the register accordmgly 

(3) If any person required to make a declaration under sub-section 

(i) falls to malfft such .deckiation withm the specified time, the Local 
Board may make an entry against his name m tiie register lecordmg such 
failure and that he shall have no ng^t to vote, either under 

Section 9 or Section 14, by reason of the shares registered m his name 
on that register 

(4) 'Whoever makes a false statement in any declaration fonudied 
by him nnHar sub-section (z) shah be deemed to have committed the 
nffftnrft of givmg false evidence defined m Section igi of the Indian Penal 
Code, and slmll be punishable under the second paragraph of Section 
193 of that Code 

(5) Nothmg contained m any declaration furnished under sub-section 
(i) sTiaii operate to affect the Bank with notice of any trust, and no 
notice of any trust expressed, imphed or constructive ^all be entered 
on^tbe register or be receivable by the Bank 

(6) Until Local Boards have been constituted under Section 9 the 
powers of a Local Board under this Section shall be exercised by the 
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Cential Board in respect of anv area for whidi a Local Board has not 
been constituted. 

Liquidation of the Bank 

57 (i) Nothing in the Indian Coxapames Act, 1913 shall apply 
to the Bs^i and the Bank shall not be placed in bqoidation save by 
order of the Central Goveminent and in sn^ ipanner as it may direct 

(2) In such event the Beserve Fond and suiplns assets, if any, of 
the Tfafllc shall be divided between the Central Government and the 
shareholders m the proportion of seven'ty-five per cent and twenty-five 
per cent respectivdy 

Provided that the total amount payable to any shareholder under 
this Section shall not exceed the paid-up value of the ^ares hdd by 
him by more than one per cent for each year after tiie commencement of 
this Act subject to a maximum of twenty-five per cent 

Power of the Central Board to make regulations 

58 (i) The Central Board may. with tiie previous sanction of the 
Centi^ Government, make regulations consistent with this Act to provide 
for aU matters for which provision is necessary or conveni^t fiir the 
purpose of giving effect to the provisions of this Act 

(2) In parfacular and uithout prejudice to the generahiy of the fiire- 
gomg provision, such regulations may provide for all or any of the 
&llowmg matters, namely — 

(a) the hdldmg and conduct of Sections under this Act, indading 
provisions for the noldmg of any dechons accordmg to the principle of 
proportional representation by means of the smg^e transferable vote ; 

(b) the final decision of doubts or disputes zegs^ing the qualifica- 
tions of candidates for deebon or regarding the 'I'ah&ty of elechons , 

(c) the maintenance of the share register, the manner m which and 
the condibons subject to whidi shares may be hdd, and transfected, and, 
genoally, aU matters zdatmg to the nghts and dubes of shaidioldeis ; 

(d) the manner m which general meetmgs diall be convened, the 
procedure to be followed thereat and the manner in which votes may be 
exercised , 

(a) the manner in which notices may be served on behalf of the 
Bank upon diardiolders or other persons ; 

(/) the manner m which the business of the Central Board diall be 
transacted, and the procedure to be followed at meetmgs thereof ; 

(g) the conduct of busmess of Local Boards and the ddegabon to 
such Boards of powers and fiincbons ; 

(A) the ddegation of powers and fnnebons xif the Central Board to 
the Governor, or to Deputy Governors, Directors or ofiScers of the Bank ; 

(t) the foimabon of Committees of the Cratral Board, the ddegatimi 
of powers and functions of the Central Board to such Committees, and 
the conduct of busmess m such Cmnmittees ; 

(j) the cousbtubon and management of staff and superannuatiou 

funds for the officers and servants of thfe •RanV , » 

(k) the manner and form in which contracts hmtttng on the Bank 
may be executed , 

( l ) the provisions of an official seal of the Bank and the manner 
and effect of its use ; 

(m) the manner and form m which the balance sheet of the Bank 
shall be drawn up, and m which the accounts shall be mamiamed , 

(»} the remonerabon of Directors of the ‘RatiV ; 
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(o) the rdattona o£ the sdieduled banks with the Bank and the 
tetuxns to be subnutted by the sdieduled banks to the Bank , 

{p) Ihe legolation of deanng-hotises for the scheduled banks , 

(q) the ciicumstances m which, and the conditions and limitatinTiB 
subject to which, the^valne of any lost, stolen, mutilated \or imperfect 
currency note of the Central Government or bank note may be refunded , 
and 

(f) generally, for the efScient conduct of the business of the Bank 

(3) Copies of all regulations made under this Section diall be available 
to the pubhc on payment 

THE FIRST SCHEDULE 
Area Servbd by the Various Shake Secisters 
(See Section 4) 

I The WESTERN AREA, served by the BOMBAY register, diaU 
consist of — 

the Bombay Presidency indudmg ^d, the Central Provmces, Berar, 
Hyderabad, fiaroaa, Khairour, the Western India States, tiie 
Cmtral India States (mduding Makrai but ezdudmg Rewah and 
other States of Bundelkhand and Baghelkhand), the Gujecat 
States, Kolhapur and the Deccan States 

n The EASTERN AREA, served by the CALCUTTA Register, 
diall consist of— 

the Bengal Presidency, Bihar and Orissa, Assam, Sikkhim, Manipur, 
Cooch-Behar, Tripura, the Eastern States, Rewah and other 
States of Bundellmand and Baghdkhand, and the Khasx States 

III The NORTHERN AREA, served by the DELHI Register, shall 

consist of — ^ 

the Uiuted Provmces, Ddhi, the Punjab, the North>West Fronber 
Provmce, Ajmere-Merwara, Baluchistan, Kashmir, the Punjab 
States, exdudmg Khairpur, the Simla Hill States, Dujana, 
Pataudi, Kalsia, Rampur, Tehn-Garhwal, Benares, the Rajputana 
States mclnding Palanpur and Danta, Gwahor, Khamawana, 
Kalat, Las Bela, Hunza, Nagir, Amb, Chitral, Dir, Phulera and 
Swat 

IV The SOUTHERN AREA, served by the MADRAS Register, 
shall consist of — 

the Madras Presidency, Coorg, Mysore and the Madras States 

V The BURMA AREA served by the RANGOON Register, diall 
consist of — 

Burma, the Andaman and Nicobar Idands, Bawlake, Kantarawadi 
and Kyebogyi 

THE SECOND SCHEDULE 
[Sec Secdon 42 and Section 2 (e)] - 
Scheduled Banes 

Ajodhia ‘Ranlr, Fyzabad , Allahabad Bank , Amencan Express Com- 
pany Incorporated , Banco Nacional Ultramarmo , Bangalore Bank , 
Tinnir of Baxoda , Banlr of Behar , Bank of Chettuad, Madras , Bank of 
TTiTi/jiiafati , Madras , Bank of India, Bombay , Bank of Taiwan , Benares 
•RanV , Bengal Central Bank , Bhagwan Das & Co , Debra Dun , Canara 
PoTilf , Central Bank of India , Chartmed Bank of India, Austraha and 
China. , Comptoir National d’Escompte de Pans , Eastern Bank , Gnndlay 
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and Company ; Hongkong and Shanghai Banking Coipoiaiion ; Impenal 
Bank of India ; Impenal Bank of Peisia , Indian Bank, Madias ; l^ns- 
tnal Bank of Wesfc^ India, Ahmedabad ; TCnimnant Indnstiial Bank ; 
Lloyds Bank , Meicantile Bank of India ; Mitsni Bank, Bombay ; National 
Bank of India , National Cily Bank of New York ; Nededansche Tndisa’i'hp. 
Handles-bank ; Nederlandsche Handel-Maatschappii , Nednngadi 'RanTr , 
Calient , Ondh Commercial Bank , P and O. Bankmg Coipoxabon , Pnnjab 
and Smd Bank, Amntsar , Punjab Co-operative Ba^, A-tnTTfcBfl.r ; Punjab 
National Bank, Lahore ; Simla Bankmg akd Industrial Company ; Thomas 
Cook and Son; Travancoie National Bank, Tlmvalla, Union Bawlr of 
Ladia, Bombay, Yokohama Specie Bank; (Quilon Bank, Quilon, S 
India) ; Nadar Bank, Tnticonn . ComiUa Umon Bank, Mayavaxam , and 
Conulla Bankmg Coipoxahon, Comilla 


THE THIRD SCHEDULE 
(See Section 45) 

Provisions to be contained m the agreement between the Reserve Bank 

of India and the Imperial Bank of India 

1. The Impenal Bank of India shall be the sole agent of Ihe Reserve 
Bank of India at all places m Bntish India where there is a branch of 
the Im^nal Bank of India which was m esastence at the 
of the Reserve Bank of India Act, 1934, and there is no branch of the 
Banking D^artment of the Reserve Bank of Tiiriia 

2 In consideration of the performance at the places referred to m 
danse 1 by the Impenal Bank of India on b ehalf of the Reserve TianV of 
India of the functions which the impenal Bank of Tndia was perfonnmg 
on behalf of the Central Government before the mnimg lato force of 
the Reserve Bank of India Act, 1934, the Reserve Bank of TnHia gball 
pay to the Imperial Bank of India as remuneration a sum which shall be 
for the fost ten years durmg which this agreement is in force a com- 
mission calculated at one/sixteenth of one per cent on the first 250 croies 
and one/thirty-second of one per cent on -fte remainder of the total of 
the receipts and disbursement dealt with aimually on account of Govern- 
ment by the Imperial Bank of Incha on bdialf of the Reserve banV of 
India At the dose of the said trai years the remuneration to be 

by the Reserve Bank of ludia to the Lnpetial Bank of Trw^ia for the per- 
formance of these functions shall be revised and the remuneration for the 
ensumg five years shall be determmed on the basis of the actual cost 
to the Lnpeiial Bank of India, as ascertamed by ei^ert accounting mvesfi- 
gation, of perfonnmg the said functions The remuneration so deter- 
nmed shall thereafter be subject to revision m like at the end 

of each penod'of five years so long as this agreement rmnains m force 
H any arises between the Reserve Bank of India and the Imperial 

amount of the said remuneration the matter 
shall be referred for final decision to the Central Government who may 
require horn the Impenal Bank such information and may order snih 
accounting mvestigation as it thinlri^ gt ^ 

3 In coMideration^f the maintenance by the Impenal 'RanV of 
India of bran^es not less m n^ber than those eastmg at the commence- 
ment of ^ Reserve Bank of India Act. 1934. the Reserve Bank of India 
s^U, until the expiry of fifteen years from the commg mto force of 

per Uie fiBl foe yesus of flu, agnement-mne laUn of mpees 

per «>e eg«eo»nO-oii blfh, of nipee. 
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(c) dniing fhe next five yeais of tiie agreement— four of rupees 

per a.niiTiTn 

4 The Impenal Bank of India shall not vntiiont fhe approval of 
the Keserve BoiDe of India open any branch in substitation'iQr a branch 
existmg at the tune this agreement comes into force 


THE FOURTH SCHEDULE 

(See Section 47) 

Scale of Asditional Dzvisekd Payable to ^uuieeoldebs 

A If the maximum rate of dividend fixed under Section 47 is five 
per centum and so long as the share capital of the Bank^is five crores of 
rupees — 

(1) if the surplus does not exceed four crores of rupees — Ud 

(a) if the surplus exceeds four crores of rupees — 

(a) out of such excess up to tilie first one and a half crores 
of rupees — a fraction equal to one-sixtieih , 

(b) out of eadi successive additional excess up to one and a 
half crores of rupees — one-half of the fraction payable out 
of the next previous one and a half crores of excess 

Provided that the additional dividend diall be a multiple of one- 
ei^th of one per cent on the share capital, the amount of the snrjdus 
allocated thereto bemg rounded up or down to the nearest one-ei£^th of 
one per cent on the ^are capital. 

B If the TnavimuTn rate of dividend fixed under Section 47 is below 
five per centum, the said fraction of one-sixtieth shall be mcreased in 
the ratio of the difference between six and the fixed rate to unity 

C When the ongmal share capital of the Bank has been mcreased 
or reduced, the said fiaction of one-sixtieth shall be mcreased or dimi- 
nished m proportion to the mcrease or reduction of the ^are capital 


THE FIFTH SCHEDULE 
Reserve Bank of Inbia 
An account pursuant to the Reserve Bank of India Act, 1934, for 


the week endmg on the 
LvdiUdiei 

Bank Notes held in the Banking 
Department ••• 

Bank Notes in oiroulation 
Total Bank Notes issued ••• 

Government of India Notes in 
oiroulation a a ••• 


Ba 


B 


Total Liabilities 
Ratio of total of A to liabdities 


day of 

AmU 

Gold ootn in Bnlhon— 

(a) held m India 

(b) held outside India 
Bterhng Seounties 


R& 


Total of A. 


Rupee ooin 

Government of India rupee 
seonnties 

lutemal bills of exchange 
and other oommetaal 

piipOT aaa *1 


Total Assets ... 


the 


day of 


per cent 


dated 


19 



6x8 


’^Lavi 


£ia&jlttics 


(Old PracUce of Banking 
Bissnro Dspikemekt 

ilisels 


Captal paid up 
Reserve ... 
Deposits— 

(a) GoveromeDb 

(b) Bank% 

(e) Others 

Bills payable 
Other habibties 


Rs 


Dated the 


day of 


Notes ... 

Rapee ooin 
Snbsidiary com 
Bills diSQODDted— 

(a) Internal .„ 

(b) External 

(e) Government of India 
Treasniy Bills 
Balances held abroad 
Loans and advances to the 
Government ... 

Other loans and advances . 
Investments «•> . 

Other assets ... . 

19 . 


Rs. 


THE LEGAL TENDER (INSCRIBED NOTES) ORDINANCE 

(LK OF 1942) 

yist October, 1942. 

An Ordinance to restrict the negotiability of oictency anrf other notes 
inscribed with messages of a political character 

WHEREAS an emergenqr has aiasen which makes it necessaiy to 
restrict the negotiability of cunency and other notes Inscribed with 
messages of a pobtital character 

NOW. THEREFORE, in exercise of the powers confecred by Section 
72 of the Government of India Act, as set out in the Nmth Schedule to 
the Goveniment of Lidia Act, 1935, 'bli® Governor-General is pleased to 
make and promulgate the fallowing Ordinance ■— 

Short title and commencement 

the legal lender 

(msCRlBED NOTES) ORDINANCE. 1942 
(2) It shall come mto force at once 
Notes bearing messages of a political character nOt to be legal 

A ® Notwiths^^g anything contamed m the Resert-e Bank of Didia 
^ ™ Currency Ordinance, 1940. or m any other enactment 
K currracy note of the Government of India, a bank note 

BSMd by the ^ewe Bank of India, or a Government of India one-rupee 
rt the Currency Ordmance. 1940. which bears written u^ 

i^resentatioas mtended to convmr w 

“1 1*^1 Reserve Bank of India diall not 

receive any such note, or to issue rupee 

A®**® “®*« exchange for any sich 

note, or to refund the value of any such note ^ 

as of “^'y “ discretion refund 

as or grace the whole or part of the value of any such note. 

THE BANKING COMPANIES (RESTRICTION OF BRANCHES) 
ACT (XXVn OF 1946) ^ 

• . 22«d November, 1046 

^SipSiS**‘ ** opening -and removal of brandies by banking 

remtJK^diw by and 
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It IS hereby enacted as follows — 

* 

Short title of extent • 

1 (1) This Act may be called THE BANKING COMPANIES 
(EESTRICTION OF BRANCHES) ACT. 1946 

(2) It extends to the whole of Bntish India 

Intetpcetation 

2 In this Act, — 

(a) " banking company means a bankmg company as defined m 
Section 277-F of the Indian Companies Act, 1913 , 

(b) “ branch " includes any sub-office, sub-pay-office and any place 
of busmess of a bankmg company at which d^o^ axe received, cheques 
ca^ed or moneys lent , 

(e) The expression *' ofiScer ” has the meanmg assigned to it m the 
Indiw Companies Act, 19x3 , 

(d) " Reserve Bank *’ means the Reserve Bank of India 

Restnction on iqiening and removal of branches 

3 (i) No banking company shall open a new branch or change 
the location of an evistin g branch without obtauung^pnor permission m 
ivntmg from the Reserve Bank 

(2) The Reserve Bank may, before givmg the permission referred 
to m sub-section (i) to any bankmg company, take mto consideration 
its financial condition and history, the general character of its manage- 
ment. the adequacy of its capital structure and earmng prospects and the 
pubhc mterest to be served by the branch 

(3) For all 01 any of the purposes referred to m sub-section (2) , the 
Reserve Bank may, with the previous approval of the Central Govern- 
ment, cause an inspection to be made of the books, accounts and otiier 
documents of the hanking company by any competent person authorised 
by the Reserve Bank, and it shall be the duty of every director or other 
nflSwr of the hanking company to produce to any person so authorised all 
such books, accounts and other documents m his custody or povm relat- 
ing to the affairs of the bankmg company as the person so authoriBed may 
require of him 

(4) Any person making an inspection under sub-section (3) may 
examme on oath any director or other officer of toe bankmg company 
in relation to its busmess, and may administer an oath accordmgly 

Penalty 

4 (i) If any bankmg company opens a branch or changes toe 
l oca t i^^n of an existing branch m contravention of Section 3, every director 
or other officer of the banking company who is knowmgly and wilfully a 
party to toe contravention shall be hable to a fine which may extend 
to one hundred rupees for every day during which the branch remams 
open for business or, as the case may be, the change m its location 
contmnes 

(2) If any person refuses to produce any book, account or other 
document which imder Section 3 it is his duty to produce, or to answer 
any question rdatmg to the busmess of the bankmg company, he shall 
be kq Mw to a fine which may extend to five hundred rupees m respect 
of each offence, and if he persists in such refusal, to a further fine which 
may to fifty rupccs for every day durmg which the offence 

contmues 
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RESERVE BANK OF INDIA 
(NOTE REFUND) RULES, 1935 

(As Amended upto xst August igiS) 
Notification No i 


Neva DeUu, the z 6 th March 1955 

In exercise of fhe power conferred by the proviso to Section 28 of 
the Reserve Bank of India Act, 1934 (11 of 1934) Central Board of 
Directors of the Reserve Bank of Ladia by virtue of the power conferred 
by Section 7 of tiie said Act, and with the previous sanction of the 
Central Government makes the following rules prescnbmg the circumstances 
in, and the conditions and limitations subject to, which the value of any 
lost, stolen, mutilated or imperfect currency note of the Government of 
India or bajok note may be refunded as of grace 

Short title 

1 These rules may be called the Reserve Bank of India (Note 
Refund) Rules, 1935 

Defimtions 

2 In these rules, unless there is anythmg r^ugnant m the subject 
or context 

(a) ' altered note ' means a note m w'hich an alteration has been 
made m the number, date, signature or value or m any other respect , 

(b) ' the Bank ’ means the Reserve Bank of India constituted by 
the Reserve Bank of India Act, 1934 , 

(c) ' half note ' means a half of a note which has been divided verti- 
cally throu^ or near the centre , 

(d) * mismatched note' ' means an imperfect note formed by joimng 
a half note of one note to a half note of another note , 

(a) ' mutilated note ' means a note of which a portion is missing 

Provided that the portion presented is (dearly more than a half note 
and that if the portion presented consists of parts of a note jomed together 
each part of such portion is identifiable as part of the same note , 

if) * note * means a note of the Reserve Bank of India, includmg a 
currency note of the Government of Bidia issued either by the Central 
Government or by the Bank , 

(g) ‘ number ' mcludes the letters of the senes to which the note 
bdongs , 

(h) ' obhterated note ' means a note, not bemg a mutilated or altered 
note, of whicdi a portion has become or has been rendered undecipherable , 

(*) * office of issue ' means the office of the Issue Department «f the 
Bank at Bombay, Calcutta, Delhi or Madras or the Branch of the Issue 
Departmrat of the Bank at Cawnpore, Karachi or Lahore , 

Issue^^^ * prescnbed officer ’ means the officer m charge of an office of 


Presentation of claons 

Tint a claim m respKt of a note of which the denommation does 

presented at any office of issue Sid nS 
be dealt with by the prescnbed officer at any such 

ten SSf ? a KJ. o» Win* the daaaiiuiiatioi exceeds 

^ piMcntod oSScer m dteige rf On 

Ran^m'b^^a^ appears to belong to the office of issue at 

jxangoon bemg a note issued for circulation m Burma prior to the ist 



The Reserve Bank of India Act, zg$4. 621 

day of April 1947, the claim shall be presented to the j>resciibed officer 
at Calculi and that officer idiall alone be aulhorised to entertam it. 
(Added by amendment dated 21st July 1947) 

Provided farther that if the note appears to belong to .the office of 
issue at Lahore, the rfaim may be presented to the prescnbed officer at 
Lahore or Ddhi and either of those officers may entertam the daim 
(Added by amendment dated x^th December 194.7 ) 

(3) When a daim has been presented to a prescnbed officer 'who is 
not authorised to entertam it under sub-rule (s), such officer diall 
return the note to the presenter and refer him to the officer to whom xt 
should be presented under sub-rule (2) 

Tune limit to claiiiu 

4 If it appears to ‘the prescnbed officer authorised to entertam ‘the 
claim ‘diat any d»nTn was not made by ‘the claimant withm 12 months of 
the tune when it might first ha've been made by him, the prescnbed 
officer shall not entertam the claim 

Value limit to rlaimn 

5 (i) No claim m req)ect of a note alleged to have been lost, stolen 
or wholly destroyed, or of which the portion presented is neither a half 
note nor a mutuated note, be entertamed unless the denommation 
of the note exceeds ten rupees 

(2) No claim m respect of a half note or a mismatched note shall 
be entertamed unless suiw half note or one of the half notes compnsmg 
the mismatched note is part of a note of which the denommation ejcceeds 
ten rupees 

Enquiry mto daiins 

6 (i) Where any claim is made, under these rules the prescnbed 
officer authorised to entertam the rlaiTn shall hold an enquiry unless the 
claim relates to a note alleged to have been stolen, m wh^ case he may 
reject the claim ‘without holdmg any mqniry 

(2) If m the course of the mquuy referred to m sub-rule (i) the 
dam^t fails without reasonable cause m the opinion of the prescnbed 
o^er to funush withm three months any information called vac by the 
prescnbed officer, the prescnbed officer may reject the claim 

Rejection of claim concerning half note 

7 A clami for the value of a half note shall be rqected unless the 
number of the note is identified by ‘the prescnbed officer on the half note 
and the half note is entire and has not been divided and rejoined 

Rejection of claim conceming mutilated note of less dian ten rupees 

8 A daim for the 'value of a mutilated note of a denomination not 
exceedmg ten rupees shall be rejected unless m the opmion of the 
prescnbed officer the portion presented dearly forms part of a genuine 
note and the missmg portion is too smaU to be used m support of any 
oteer claim under these rules 

Rejection of claim concerning mutilated note of more dian ten rupees 

9 (i) A claim for the 'value of a mutilated note of a doiommation 
exceedmg ten rupees shall be rejected unless the number of the note on 
exauunatioa is identified with certainty by the prescnbed officer as one 
of not more than six nutnbers 

Provided that, if the number of the note though not c^ble of such 
identification is declared by the claimant, the dauu diall be dealt with 
under rules 13 and 15 as a claim to the ‘value of a wholly destroyed note 

Promded farther that, where the daimant is unable to dedare the 
number, .if the prescnbed officer is of opinion that the number may be 
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identified with certainty within a reasonable period, be may peixnit ^^e 
rlaimanf to leave 'tte note in deposit with a view to fatore identification 

(2) Where a claim is rejected imder snb>rale (i) the note ^ab be 
stamped by the presenbed officer and retained to the claimant 

(3) If a mutilated note of a denommabon exceedmg ten rupees has 
been identified with ceitamty by the prescribed officer as one of not 
more six numbers he may order the claim to be paid at once 

Dqwsit of mutilated notes 

10 (x) The prescribed officer ^all enter the paxtyulaxs of any muti- 
lated note placed in dqiosit imder the second proviso to sub-rule (x) 
of rule 9 m a register -to be mamtained in this behalf and tiiall gfve a 
receipt to the clamant for sudi note 

(a) Where the number of a note so placed m deposit is not identified 
withm a period of -three years -to the extent specified in sub-rule (i) of 
rule 9 the claim shaU be rejected and the note ^all be stamped and 
returned to the claimant or. if the daimant cannot be found, shall be 
destroyed 

Disposal of claims concerning half notes 

11 (i) A claim for hal-f -the -value of a note of which a half note 
only IS presented by the claimant shall be dealt -with as follows * — 

(a) If a counter-claim for the full valne of the note has not been 
received at the office of issue before the presentation of -the cteim or within 
a penod of fourteen workmg days thereafter, half the -value of the note 
may be paid to the claimant on the expiration of sudx period. 

( 5 ) If the full -valne of the note has already been paid on a claim 
-under rule 14, the claim shall be rejected 

(c) If a comter-claim for the full -value of the note has been leceh-ed 
before the presentation of the claim or is received .before payment of half 
the -value of the note is made imder danse (a) , the piescnbra officer may 
order that one claimant be paid forthwith the full -value of the note or that 
one or both clahnants be paid forthwith half the -value of the note or 
that both claims be rejected ^ 

(2) Clams m reject of a mismatched note shall be deemed -to be 
separate claims m respect of each 'half note -tiieieof and riiall be dealt with 
as provided m suh-rme (ij 

Obliterated and altered notes 


12 A claim m respect of an obliterated or altered ncife or half note 
riiall be rejected unless the presenbed officer is satined as to the identity 
of sudi note or half note and that the note or half note has not been 
fraudulently altered so as to appear to be of a higher denommation. 
Method of presentmg certain dams 

13 (i) A clam for the full -value of a note — 


(а) where a half note only is presented by -the clamant, or 

(б) where the note is alleged to have been lost or wholly destroyed, 
or where the portion of the note presented is neither a half note nor a 
mutilated note, 

shall be accompanied by a signed statemwit (or if the prescribed officer 
M muii^, an affida-vit) asserting that the clamant ^vas the last lawful 
holder of tye mtire note and detailmg the circumstances attending the 
JOSS or destitution of the missing half note or note as the case mav be, 

and by a statement obtamed from -the police or postal authonties the 
result of the enquiry, if any. held by them auwomaes or xue 

prescribed officer ^ consider the statements fumidied and 
afiodavits if any, and shall make such forOier enaniiy, if any, as 
he may consider ncccssaxy ^ ^ ^ 
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Diqiosal of dauDB under rule 13 ( 1 ) (a) 

14 (x) Where a claim is made noder danse (a) of Snb-nile (i) of 

role 13 and a connter-daim has been presented m req^ect of the connter- 
part of the half note — 

(0) If the fall valae of the note has been paid, the daim shall be 
rejected , . 

(b) i£ half the value of tiie note has been paid, the pxescnbed officer 
may oider half the value of the note to be paid to the daimant forthwith ; 

(c) if the counter*cla]m is pending, the pxescnbed officer may order 
that one claimant be paid forthwith t^ full value of the note or that 
each claimant be paid forthwith half the value of the note or ^at both 
claims be rejected 

(2) Where a claim is made under clause (0) of Sub-rule (x) of rule 
13 and the counteipart of the half note has not been presented — 

(a) if the pxescnbed officer is not satisfied that the counteipart of 

the half note has been lost or destroyed m such circumstances that there 
IS no probability of its bemg presented at some future date, he may order 
payment of half the value of the note forthwith , • 

(b) if he is so satisfied and is also satisfied that the claimant was 
the 1^ lawful bolder of the whole note he ^all cause to be published m 
the Gazette of India and m three successive issues of the local Official 
Gazette a notification settmg forth the parbculaxs of the note of which 
one half is alleged to have been lost or destroyed and the name of the 
claimant and calling upon any person havmg any claim m respect of 
such note to submit the claim forthwith ; 


(c) if on the evpiration of two years from the date of the first publi- 
cation under clause (b) the counteipart of the half note has not been 
presented, he may invest In Government secunties or deposit m the Post 


(d) if on the expiration of a p^od which idiall be detennmed by 
him but which unless the Central Board otherwise directs shall not be 
less than five years from the date of the first publication referred to m 
clause (b) the coimteipart of the half note has not been jiresentcd, be 
shall dehver the secunties or deposit referred to m clause (e) with any 
mterest which has m the meantime accumulated thereon to the claimant, 
or if the claimant is dead, to his legal r^iesentative. on such claimant or 
representative executing a bond wi& or without sureties m the form set 
forth m Scheduled I or II , ' 


(e) if before the eiqnrabon of such penod tiie ^counterpart is pre- 
sented with a claim for the full value or for half the value of the note, 
the pxoceedmgs under clauses (b), (c) and (d) shall be cancelled and 
the two claims shall be dealt ivith under sub-rule (x) 

f 

Disposal of daitns under rule 13 ( 1 ) (6) 

15 Where a claim is made under clause (b) of sub-rule (1} of rule 

13— 

(a) if the pxescnbed officer is not satisfied that the note or the un- 
presented portion of the note has been wholly desfeoyed or lost m such 
circumstances that there is no piobabihty of its bemg presented at some 
future date, he shall xqect the claim , 

(b) if he IS so satisfied and is also satisfied that the claimant was 
the last lawful bolder of the note, he shall cause to be pubhshed m the 
Gazette of India and m three successive issues of the local Official Gazette 
a notification settmg forth the particnlats of the note alleged to have been 
lost or destroyed and tiie name of the claimant and callmg upon any 
person havmg any tilaun m respect of such note to submit the claim forth- 
with , 
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{c) if on the equation of two*3reBxs from the date of the first pubhca* 
turn under clause (o) the note has not been presented, he xoay invest in 
Government sbctmties or deposit m the Post Office Savings Bank an 
amount equivalent to the value of the note , 

(d) if on the expiration of a period which shall be determined by 
hiTti but which unless the Central Board otherwise directs ^all be nob 
less than five years from the first publication refmxed to in danse (b) 
the note has not been presented and no subsequent rfai-m u reject thei^ 
has been substantiated, he diall deliver the scunties or deposit referred to 
in dause (c) with any interest which has in the miNmtime accumulated 
thereon to the claimant, or if the claimant is dead to his legal represen- 
tative, on suui claimant or representative executmg a bond with or. 
without surehes m the form set forth in Schedule III or IV , 

(e) if before the expiration of such period a subsequent claim in 
respect of the note is substantiated, the secunties or deposit referred to 
in clause (d) shall be dehvered m the manner provided m that danse 
to the person makmg such subsequent claim, or if such person is dead, 
to his legal lepresen&tive , 

(/) if before the expiration of such penod the note alleged to have 
been lost or destroyed is produced by the claimant or any other person, 
the proceedmgs under this rule in respect of such note sbd i be cancdled 

Bonds 

16 Printed forms, to be supphed by the Bank, shall be used in the 
execution of any bond required m pursuance of dause (d) of rule 14 or 
clause (d) of rule 15 and the value of the stamp on any such bond sTiall 

< be recovered from ^e person execntmg the bond 

Retention of notes by Barik 

17 Save as otherwise provided rn rule 9 and rule 10, any note pre- 

sents m prosecution of a daim shall be retamed by the Bank whatever 
be the deasion on the claim ' 


Procedure when payee is untraced 

18 Where as the result of a claim under these rules the value or 
part m the value of a note is payable to a claimant, and such daimant, 
or If he IS his legal representative, cannot be found or foils withm 
a pmoa of three monihs from the communication to him of the decision 
fo t^e steps to receive payment, the amount payable shall be paid by 
tee Issue Dep^rat of the Bank m the case of a currency note of the 
^vemment of India to the Central Government and m the case of a 
Bank note to the Bankmg Department of the "RaTiV 


OSBORNE A SMira„ 
Governor 
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Acceptance of Bill of Bxdiange : 
against letters of credit, 206, 207 
assent to pay, 95 
banker’s precautions re 139 
by two or more parties pmtly, 
100 

by agent, 100 
conditional, 99 
deceased drawee and, 97 
defined, 95 

ddivery essential after, 96 
documentary bill and, 98 
documents against, g8 
domiciled, 99 
forged, 137 
general, 98 

insolvent drawee of, 97 
non-noting and prot^, xor, 132 
of foreign bills, m sets, 86, 97, 133 
partial, 99 

partnership firm and, 96 
payable by instalments, 99 
pecubanties of, 98 « 

presentment for, Z03, 104, 139 
presumption as to, 90, 136 
qualified, 98, 139 
qualified as did^ononr of bill, 99 
regulation tune tor, g6 
remedy for non-, 100 
supra protest, loi 
vta foreign bills m sets, 97 
when with documents attained, 98 
where drawee dead, 97 
where drawee insolvent, 97,, 

Acceptance on Behalf of Customera, 
489 

Acceptor of Bill of Exchange 
acceptance by, supra protest, lox 
case-m-need as, 100 
presentment for acceptance by. 

lOI 

presentment for payment by, 
tor 

defined, 95 

estoppd m case of, 137 
forged signature of, 137 
for honour, 100 
accepts to whose honour, 100 
agent of drawer, loz 
case-m-need as, loi 
defined, 100 
liabilily of, 102 
paymg under protest, 102 
presentment to payment to, 
zox 


Acceptor of Bill of Exchange— 
Contd 

right of, for compensation, X35 
supra protest, xoi 
when can he act, zoo 
who can be, zoo 
habihty of, 102 
notmg agamst, zoi 
presentment to payment to, xoz 
protest agamst, 102 
retirement of bill, by, Z04 
set off, right of Ihe, to, zafi 
Accommodation Bill: 

habihty of parties to, 89, X2Z 
Accounts of Banks 
(See Bank Accounts) 

Accounts of Customers : 
agency accounts, 255 
agent operatmg on, 165 
authority of. 253 
mandate m favour of, 252 
mercantile, 254 
mmor as, X74 
power of attorn^ to, 255 
ratification, 255 
signature of, 253 
t^es of, 253 
associations — (^e Qubs) 
attachment of under gami^ee 
order, 56, 229, 259 
autbonties, local, 333 
authonty to agent to sign, 253 
form of, 252 

banker’s books, evidence re 176 
certified copy of, 176 
clubs and associations, 327 
borrowmg by, 328 
debentures, 328 
mcorporated, 333 
unregistered, 32S 
current, 154, 252 
deposit, 156 

evidence m Bank books, 176 
executors and administrators, 3x1 
bank’s dealmn with, 3x6 
giants of admmistiation, 313, 

314 

Hindu will and probate, 3x6 
loans to, 314 

Mobamedan will and probate, 

317 

fixed deposit, 156 
garnishee order attaching, 36, 229, 
259 

gmieial observations, 232 
impersonal, 31, 28Z « 

individual, z6i 
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Accounts of CustoinerS“^ow^<^ 
in&nt, 174 , . j 

interest allowed and charged, 173 
intoxicated peisons, 256 
]oint, 175, 257 
bankruptcy of ouc lu, 259 
bank's power of set-ofiE, 260 
deatii of one in, 259 
execntois in, 259 
gami^ee order and, 259 
husband and wife, i75> 258. 
non-trading partoersnip as, 260 
overdrafts to, 260 
safe custody from, 261 
survivor's fatle to, 258 
trustees in, 259 

Joint Hindu Family Firm, 318. 
ancestral business, 319 
cutient account ■mth, 320 
Karta's power to borrow, 319 
manager or Karta of, 319 
new busmess by father, 320 
partnership distinct from, 3x8 
Joint Stock Companies, 162, 281 
advancmg money to, 162, 283 
agents of, seerrt contracts by, 
289 

amalgamation and reconstruction 

of. 309-311 

" hqoidation for, 309 
scheme of transfer for, 3x0 
articles of, 162, 282 
as sureties, 376 

bank account how opened, 283 
bank advances on title deeds, 
283, 295 

bank lendmg on mortgage to, 
, 162, 171, 283, 290 

banker's appointment of by, 283 
banker's loans to, 162, 171, 283 
bank’s precautions for loans to, 
162, 171, 283 

bonowmg powers of, 162, 281 
charges, floating and fixed, 294 
debentures of, 163, 294 
deposit of, with bash, 294 
debentures of, as secunties, 163, 
294 

debenture trust-deed, 296 
deposit of debentures witii bank, 

294 

directors of. 285 
guarantees on b^alf of, 304 
hen in shares of, 166, 301 
loan to, 163, 171, 303 
mandate of, to bank, 283 
form of, 2S3 

memorandum of, 162, 282 
mortgages and charges by, 290 
new, 162, 303 
pnvate and public, 285 
registration of charges by, 291 
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secret contracts by agents of, 
289 

^ares of, ben on, 171, 3 <ii 
vltra vtres, directors acts, 285. 
winding up of, 305-311 
local auuonties, 333 
borrowmg powers, of, 333 
deposits with bknks, 334 
statutory authonty, 334 
tradmg by, 335 
lunatics, 256 

mandate to agent to sign, 253, 
form of, 253 
married women, 256 
mmor, X74 
as agent, 174 
notice of trust in, 322 
opening curceut, 252 
with a stolen cheque, 30, 252 < 
with bankrupt, 69 . 
opmion of banker on, 168 
overdraft, x6i . 

partnership, 162, 261 
accounts on wmddtg up, 277 
, admission of new partner to, 267 

bankruptcy of a partner, 245 
bank's power to set-off, 266 
capital of deceased partner, 268 
conduct tif business, 273 
dealmgs with, 264 
death of a partner, 268 
debt of, 271, 2^6 
. defined, 261 

dissolution of, 270, 271, >274 
duties of partners, 264 
fraud by partner, 271 , 

marantees and securities in, 266 
boldmg out, doctnne of, 269 
illegal, (See Illegal Partnership), 
261 

liabihty of every partner, 271 
limited, 277 
mutual rights, 273 
neglect or fraud by co-partners, 
271 

non-registration of, 280 
notice of dissolution, 271 
jiutsiders dealmg with, 263 
. power to borrow, by, 264 

powers and duties of partners, 
, 264 

'1 registration of, 279 

I retirement of a partner, S70 

shares in compames held by, 
266 

special agreement, 272 
wmding-up of, 276-277 
receipts for, 157 
safe custody, 167 
secrecy as to, i6g 
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AccoilnM of CMtoiottt^—CoHtd 
signatures, specimen of, 252 
Societies, (Sro Ctubs) 
specimen signatoies and, 232 
snrvivoiship, mtention, 175 
traders, 161 
trust accounts, 322 
appomtment of new trustee, 326 
botrowmg powers, 325 
breach of trust by traosfer, 322 
discharge of truces, 325 
form of account, 321 
notice of trust to bank, 322 
power of ddegation, 321 
trustees' power to borrow, 325 
Account Payee, 64 

Adknowledgment of Securities as 
Giver, Form of, 525 
Acts of Bankruptcy, 59, 459 
(See Insolvency) 

Adhesive Stamp Duty, 233 * 

(See Stamp Duty), 

Adjudication Order, 460 
(See Order of Adjudication) 
Admimstration 

difierent giants on, 313, 314 
letters of, 312 
Administrator 
(See Executors) 
endorsements by, form of, 53 
Advances, Banker’s 
(See also Loans) 
against goods, 352 
borrower's title of goods and, 
353 

letter of hypothecation m, 358 
mercantile agents and, 353 
valuation of goods m, 332 
against secunties (TE — 

(See Banker’s Securities) 
bearer bonds of trust account, 
3*3 

biUs of exchange, X36 
bill of ladmg, 173, 333 
bill of sale, 371. 
form of, 372 

blank transfers, 173, 304, 345, 
347 

precaution necessary, 345 
title of those holding shares 
with, 3^7 

compames shares, 171, 343 
driientures, 163, 294 
delivery order, 361 
deposit receipt, 156 
dock warrant, 360 
form of, 360 

precaution in accepting, 360 
documents of title, 172, 329, 354 
, gilt-edged, 171, 336 


Advances, Banker’s— Contd 
Government s^unties, 343 
guarantee bon^, 172, 371 
hypothecation of goods, 358 
letter of, 341, 338 
forms of, letters of, 4)83 
life pohcies, 172, 361 
mortgage deeds. 363 
"shippmg documents, 173, 358 
sto^ and shares, 171, 343 
title deeds, 172, 343 
trust account, 323 
associations and, 328 
at call and riiort notice, 170. 
balance sheet item, 479 
bank, a secured editor with 
hen on shares for, 301 
clnbs and, 328 
executors and, 314 
mdigenous bankmg and, 493 
jomt-etock compames and, z62. 

163, 171. 283 
local authorities and. 333 
mercantile agents and. 353 
definition of, 354 
municipalities and, 333 
on consignments, 476 

* register of, 47^ 
partnership firm and, 264 
record of, 339 

register of, 339, 428 
seasonal, 353 

' trust account and, 325 
trust, notice of, and, 322 

After-acquired Property, 466 

* (See Insolvency) 

After Sight, Meaning of, 96, 103, zo8 
Agency Houses, 12 
Agency Accounts, 235 
Agent : 

I attorney, 255 
auctioneer, 234 
authonty of, 253 
banker as, 163, 254 
cleanng, 70, 79 
' for collectmg interest, 165 
broker, 254 

cheques credited m account of, 71 
cheques signed by, deceased, 71 
collecting cheques for, 71 
commission, 234 
consideration not necessary for 
service as, 253 
counsel, 255 

current accounts operated by, X74 
deato of. and dieques signed by, 

71 

del credere, 234 
different tj^s of, 253 
factor, 254 
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PiigaA-^ontd 
ioim of mandate to, 252 
form of signature by, 120 
general, 253 
lunatics, 255 

mandate to, to sign, 252. 
mercantile, 234, 353 
mmor as an, 174 
pleader, 255 

power of attorn^ to, 255 
principal's cheques credited m own 
account by, 

ratification of, acts of, 255 
revocation oi, authonly of, 255 
sale of goods by, 254i 
secret contracts by company’s, 289 
simature of, 50, 120. 253 
solicitor, 255 
special, 253 
universal, 253 

Agreements, Stamp Duty on* 246 
Agricultural Credit, 397, 433, 453 
Agricultural Mortgage Corporation, 
Limited, 453 
Allonge, 44 
Alteration . 

material, on a cheque, 37, 127 
of crossing, general to special, 64 
of date on a cheque, 127 
order to bearer, J27 
payment of, cheque m spite of, 
123 

period on B/E, 127 
to correct mis^e, 128 
unapparent or by accident, 128 
when material, in B/E, 127 
when not material in B/£, 127 
when permitted in B/E, 127 
Alternate Directors, 287 
Amalgamation and Absorption : 
of Banks in England, 9 
of ]omt stock companies, 309-311 
liquidation for, 309 
scheme of transfer for, 310. 
Ambiguous Instruments, 1x2 
Amount : 
on a cheque, 37 
difi^ng m words and figures, 

payable on dishonour of bill, 135 
Annulment of Scheme of Composi* 
tion, 464 

(See Insolvency) 

Anomalous Mortgage, 365. 

Articles : 

of Association, 162, 282 
provisions re directors, 282 
Assets 

undistributed, 308 


Assets of Bank in Balance Sheet, 
486-488 

Impenal Bank of India, 418-419 
Reserve Bank of India, 400-401 
Assignments, Deed of : 
life policy as secunty for advance, 
361 

Associations, 327 
borrowmg powem of, 328 
clubs borrowing on debentures, 

3*8 

liability of members, 330 
mcorporated, 333 
indigenous bakers (Mahajans ') , 

law relatmg to, club, 327 
habilities of, members of, club, 
330 

management of club, 330 
members of, jomt owners, 332 
property of club, 329 
unregistered, 328 

At Sight or on Demand Bills, 108 
Attachment : 

of current account under garnishee 
order, 56, 229, 259 
Attorney as Agent, 255 
Auctioneer : 

as agent of the seller, 254 
as mercantile agents, 254 
Audit of Accounts ; 

Reserve Bank of India, 397 
Auditors of, 

Reserve Bank of India, appointed 
by Government of India, 397 
duties of, 397 
election of, 397 

Auroras (Indigenous Bankers), iz 
Authorities, Local, 333 
(See Local Authorities) 

B 

Babuigton Smith Committee : 

on Indian Currency, 193 
Balance Sheet, 479 
assets in, 486-488 
Bank of Englmid, 425-428 
book debts items m, 487 
defined, 479 

Iiqpeual ^nk of India, form of, 
418 

Indian Bank, form of, 481-485 
liabilities in, 488-489 
Reserve ]^nk of India, 400-401 
Bank ; 

(See Banker and also Bankmg 
Company) 

accounit — (See Accounts of Custo- 
mers and Current Accounts) 
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Batik— Cont^ 
acting as execatois, 3x3 
advances on title-deeds of Joint 
Stock Companies, 290, 301 
bnsiness, legitimate of a, 19, X53, 
473 

Charter 'Act (1844) of England, 

183 

defined, z8, 29 
denvation of the word, x 
drafts, stamp duty on, 30 
Imperial, 407-420 

lendmg on mortgage to Jomt 
Stock Companies, 162, zyz, 290, 
301 

location of, influence of, 337 
partnership and power of set off 
of, 266 

Presidency, 199 
Reserve, 384-406 

restriction of the use of words, 17 
Bank Accounts : 

acceptances on beha^ of cus- 
tomers, 488 

advances and loans, 476, 487 
assets in, 486-488 
balance sheet, 479 
assets in, 486-488 
book debts, item in, 487 
defined, 479 

form of Indian, 479, 481-485 
liabilities m, 4M-489 
bills of exchange, 475 
collection register, fdnn of, 476 
deposit register, 475 
discount register, mrm of, 476 
book debts, items of, 487 
cash department, 473 
account books k^ in, 473 
cheques, 474 

dealing (^eque book, 474 
cheques entered m, 474 
deanng department day book, 
474 

ivaste book, form of, 475. 
contingent babdities, 489 
counter cash books, 473 
forms of, 474 

current accounts account, 477 
daily, summary book. 477 
deposits, 475, 477 
d^sif register, 477 
depositor's ledger, 477 
form of statement to be published 
by bank,^ 486 

form of periodic statement, 486 
fozm of statement to be ppblished 
by bank accordmg to Form 
'• G ", 486 

general carii book, 475 
general ledger, 477 
general observations, 473 

40 


Bank Accounts — Conid 
-bow to open, by Joint Stock 
Companies, 283 
indigenous Bankmg and, 490 
in name of partnerehip, 266 
m names of trustees, 321 
investments, valuations of, 487 
journal, 477 

ledgers, gmeral and subsidiary, 
, 477 

liabilities m. 488-489 
loans and advances, 476, 487 
loan registers, 476 
paymg cariuer's book, 474 
paymg-m-^lips, 474 
prrats, sources of, 473 
receiv^ day book, 475 
receivmg crier's book, 474 
registeis 

bills received for collection, 476 
bills received for discountmg, 
476 

deposit, 477 
loan, 476 

slip sjrstm of postmg, 477 
cheques as dtps, 478 
form of doclret, 479 
forms of slips, 478 
paymg-m-shps, 478 
subsidiary ledgers, 477 ' 
waste book, 475 

Bank Agents, Letters of Trust and, 

2X6 

Bank Balance Sheet, 473 
(See Bank Accounts) 

Bank Books : 

(See also Bank Accounts) 
certified copy of, 176 
entnes m bank's favour, 226 
entries m customer’s favour, 225 
evidence of, 176 
inspection of, 176 
production of, when bank not a 
party, 177 

Bank Charter Act (1844), 183 
Bank Draft, 30 
Bank Note, 163 

Bank Charter Act (1844) and, 183. 
Bank of England emjpowei^ to 
issue, 7, 184 

Currency and Bank Notes Act 
(1928). 179 

early restrictions for issue of, 7, 
i8x 

issue of, by Presidency Banks in 
India, 198 

prohibition of issue of, m India, 
198 

prohibition of issue of small, 199 
Reserve Bank of India to issue, 
389 
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Bank Note— Contrf 
xestiictions of issue o£» m 
England, i8i 
uniestncted issue of, z8i 

Bank of England, 421-429 
balance sheet of, 423 
banker^s bank, 422 
•Rank Charter Act (1844) > ^^ 3 * 
banking department, 425-428 
assets, 427. 
liabihties, 425 
bank rate of mterest, 170 
bank return of, 423 
banking department, 425. 
issue department, 424. 
capital. 428. 
mterest, 428 
redemption, 428 

central bank, position of, as, 421 
Cen^ Gold Reserve, 422 
court of directors, 429 
disqualification, 429 
Currency and Bajok Notes Act 
(1928), 179 
establishments of, 421 
fiduciary limit increased, 184, 425 
fiduciary limit of, 184, 425 
history of. 421 
issue d^aronent, 424, 
fiduciary issue of notes, 425 
management of, 422, 429 
nationalisation, 428. 
capital, 428 

control by Treasury, 429 
court of Directors, 429 
disqualification of directors, 429 
Government stock, 428 
interest and redemption, 428 
management, 429 
other banks’, 429 
redemption, 428 
Note-issue by, 7, 423, 424 
Post Bills, 426 
rest of, 425 
return of, weddy, 423 
nght to issue notl» by, 184. 
stereholders' bank, 422 
Treasury and, 429 
treasury notes transferred to, 

185, 423 

weekly return of, 423, 427 
Bank Rate, 398 
Bank Return: 

Bank of England, 423, 427 
Impenal Bank of Inma, 4x8 
Reserve Bank of India, 400-401 
Bank Stodc : 

Bank of England, 428 
Banker : 

accountable to trustee in bank- 
ruptcy, 60 


Bankei>— Gofftd 
accounts of a, — (See Bank 
Accounts) 

advances by a — (See Advances, 
Banker's) 

agent opcratmg for customer and, 
71. 252 ' 

and customer, 153, 220 
relation of, 153, 220. 

' and notice of dishonour of Bill, 

Z29 

answers of a, on non-payment of 
cheques, 57 

appointment of, by company, 283 
as agents, 165, 254. 
banee or custodian of valuables, 
165 

collection of mterest and divi- 
dends, 165 
definition, 18, 29 
has lien, general, particular, z66 
parents under standmg orders 
oy, 165. 

purchase and sale of securities by, 
165 

as an agent for collection, 67, 165 
as trustee, 220 

bankruptcy of customer and, 59, 

159. 341 

business of a, 19 

cannot be compelled to produce 
account book, 176 
clearmg agent and, 70 
clubs and, 327 
current account with — (See 
Current Account), 221 
customer and — (^ Banker and 
Customer) , 220 
deahngs with customer, 220. 
definition of, 19 
discounting bills by, 160 
dissolution of partnership and, 275 
executors and, 314 
fixed deposit account with, 156 
— (See Deposit), 
functions of— -(See Banker’s 
Functions), 153 

holding bills against overdraft, 

136 , 

indigenous, ii, 490 
classes of, iz, 490 
insolvency of customers, and, 
59 . 159. 341 

interest, proof of, in insolvency by, 

471 

mtoiocated customer and, 256 
Joint Hindu Family Firm and, 
320 

joint persons and, Z59 ^ 

joint stock company add, z62, 283. 
borrowing powers of, Z62, 28z. 
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Baiilceiv- ConttZ ' 

debentures of as, secnnties of, 

163 

loans to, 163, 171, 303 
mortgage of assets by, 290 
powers of directors of, v 285 
registration of charges by, 291 
letters of credit, issued by, 204. 
hulure of banker after, 21Z 
liability of, for 

accepting forged transfer of 
shares as security, 346 
bills Sot collection treated as 
short bills, Z08 

current account under notice of 
trust, 322 
endorsements, 46 
jewellery and plate in safe 
custody, 167 

marking of a cheque, 65-67 
misapropnation by a partner 
of secunties in safe custody, 
267 

negligence in collecting cheques 
for employees and agents, 71 
non-payment of cheques, 57 
payment of bills with forged 
endorsement, iz6, Z37 
acceptance, Z37 

payment of crossed cheques on 
counter, 62 

payment of irregular cheques, 
53 

payment when customer m- 
solvent, 59, 467 
payments for customers under 
standing orders, 165 
safe custody articles, Z67 
loans by a, 161 
loo&l authonties, 333 
lunatic as customer and, 256 
mandate of appointment of, 252 
form of, 232 
married woman and, 256 
money-lender distinguished, 154 
obhgations of, to pay on demand, 
153 

opmion of a, 

banker not bound to give, 168 
declining to give, vjo 
secrecy of customer's account 
preserved in, 169 
partnei^ip and, 162, 266 
payment of crossed bills on 
counter, 105 

precautions by, in presentment of 
bills, 139 

precautions by, re trust account, 
322 

presentment of bill by, for acc^- 
fonce, 103, 139 
for payment, 105, 139 
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Banker— CoffM 

restriction on the use of words, 

17 

secured creditor, when. 469 
set off not allowed against trust 
fund, 323 

set off, nght of, m partnership, 

> 266 

trustee and, 259 
who IS a, 28 

Banker and Customet, Z53, 220 
accounts of customers 
agent operating on, Z74 
mandate m fovour of, 252 
minor as, 174 
power of attorney to, 255 
assomations — (See Qubs) 
attachment of, under gamiAee 
order, 56, 229, *59 
authonties. local, 333 
authonty to agent to sign, 252 
form of, 252 

Banker’s books, evidence re , 
176 

cerMed copy of, 176 
clubs and associations, 327 
borrowmg by, 328 
debentures, 328 
mcoipomted, 333 
unregisteied, 328 
’cunent, 154, 252 
deposit, Z56 
d^osit receipts, Z57 
evidence m bai^ books, 176 
executors and administrators, 

311 

bank’s dealmgs with, 316 
grants on admmistration, 313 
Hindu will and probate, 316 
loans to, 314 

Mobamedan will and probate, 

317 

fixed deposit, 156 
garnishee order attaclung, 5^' 
229, 259. 
mdividual, 161 
infont, Z74 

interest allowed and charged, 

173 

mtoxicated persons, 256 
jomt, i 75 i *57 
bankruptcy of one m, 259 
death of one m, 259 
executors in, 259 
garnishee order and, 259 
husband and wife/ 175, 258 
non-tradmg partnerwip as, 
260 

overdrafts to, 260 
fBifa custody from, 261 
survivor’s title to, 258 
trustees in. 259 
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Banker Customer — Contd 

Joint Hindu Family Finn, 3^^ 
ancestxal bnsmess, 3x9 
cuixent account with, 320 
Kartcfs power to borrow, 319 
manapr or Karta of, 3x9 
new busmess by father, 320 
partnership distinct fnmi, 318. 
Jomt Stock Companies, 162, 283. 
advancmg money to, 162, 283 
agents of, secrets contract by, 

289 

amalgamation and recon- 
stmction of, 309-311 
liquidation for, 309 
scheme of transfer fer, 310 
axfades of, i6a, 282 
as sureties, 376 
bank account how opened, 
283- 

bank advances on title-deeds, 
283, 295 

bank lendmg on mortgap 
to, 162, 171, 283, 290 
banker's appointment by, 283, 
banker's loan to, 162, xyx, 283 
bank's precautions for loans 
tOf 162, 171, 283 
borrowing powers of, 162, 281 
charges floating and fixed, 
290, 294 * 

debentures of, 163, 294 
deposit of, with bax^, 294 
debentures of, as securities, 

163. 294 

debenture trust-deed, 296 
deposit of debentures with 
bank, 294 
directors of, 287. 
guarantees on behalf of, 304 
hen on shares of, 166, 301 
loan to, 162, 171, 303 
mandate of, to bank, 283 
form of, 283 

memorandum of, 162, 282 
mortgages and charps by, 

290 

new, 162, 303 
pnvate and public, 283 
registration of charges by, 

291 

secret contracts by apnts of, 
289 

shares of, hen on, 166, 301 
ultra vtres, directors acts, 285 
wmdmg up of, 305-311 
local authonties, 333 
s^tutozy autbonty, 334 
borrow mg powers of, 333 
deposits with banks, aad 
tradmg by, 335 
lunatics, 256 


Banker and Customer— Confd 
mandate to agent to sign, 252. 

form of, 252 
mamed women, 256 
mmor, 174 
as agent, 174 
notice of trust m, 322 
openmg current, 252 
with a stolen dieque, 30, 70, 
252 

with bankrupt, 69 
opinion of banker on, 168 
overdraft, 161 
partner^ip, 162, 261 
accounts on wmdmg up. 277 
bankruptcy of a partner, 268 
bank's power to set-ofi, 266 
capital of deceased partner, 
269 

conduct of busmess, 273 
dealmp with, 273 
death of a partner, 268 
debt of, 271, 276 / 
defined, 261 

dissplution of, 270, 271, 274 
duties of partners, 264 
fraud by parhier, 271 
guarantees and secunties m, 
266 

holdmg out, doctrme of, 269 
illegal, 261, (See Illegal 
Partnership) 

liabihty of every partner, 271 
Irnuted, 277 
mutual nghts, 273 
non-registration of, 280 
notice of dissolution, 271 
outsiders deahng with, 263. 
power to borrow by, 264. 
powers and duties of partners. 
264 

registiution of, 279 * 
retirement of a partner, 270 
shares m compames held by, 
266 

wmding-up of, 276, 277 
receipts'for, 157 , 

safe custody, 167 1 

secrecy as to, 169 - 
signatures, specimen of, 252 
societies— (See dubs) 
specimen signatures and, 252 
survivorship, mtention, 175 
traders, j6i 
trust accounts, 322 
appointment of new trustee, 
326 

borrowing powers, 325 
breach of trust by transfer, 
322 

discharge of trustees, 325 
form of account, 321 
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Banker and Castomer— Con^d 

notice of trust to baidr, 322 
potrer of ddegation. 321 
trustees’ power to borrow, 

325 

banker as trustee, 220 
cheques, collection of, 67, 153, 222 
contract between, implied, 153, 
,221 

current account and bmitations, 
154, 221 

dealings between, 220 
death of customer, 311 
entries in, 
bank's &vour, 226 
customer’s favour, 225 
fixed deposits and, 156 
forged transfer of shares as 
secunty and, *346 
garnishee order, 229 
form of, 232 
mteiest, nght of, 227 
after death or banlauptcy, 228 
by way of damages, 227 
excessive, 227 
simple, 229 

limitation on current account, 
221 

loans granted, 162 
notice of death of customer to 
bank, 311 

orders, ms* and absolute, 230 
opmions, 168 
overdraft, 155 
pass book (S^ Pass Book) 
relations between, 153 
for collectmg cheques, 67, 153, 
220 

light of mterest, 227 
standmg orders, 165 
usual dealmgs, 220 
where banker is a trustee, 220 
who is a banker, 29 
who is a customer, 29, 222 
Banker’s Advances 

(See Advances, Banker’s) 

Bankers' Bank 

Reserve Bank of India, 384, 393 
Bank of England, 422 
Banker’s Books 

(See Bank Accoimts) 
certified copy of, 176 
entnes m be^’s favour, 226 
entnes m customer’s favour, 223 
evidence of, 176 
mspection of, 177 

production of, when bank not a 
party, 176 

Banker’s Qeanag House 
(See Clearing) 


Banker’s Drafts, 30 
as bills of exdange, 30 
Banker’s Duty m Chse of : 
agent anthonzed to operate 
current accounts, 252 
bankruptcy of borrower for 
secunties pledged, 341 
blank transfer of secnnties, 173, 
345 

club's accoimts, 327 
collection of cheques, 67, 153, 220 
crossmg on a cheque, 61 
(See Cheque) 

current account, opemng of, 252 
customer’s bankruptcy, 59, €9, 
159. 3 ti 

death of customer, 3rz. 
di^onour of bill discounted, 130 
dishonour of bill for coUecbon, 
130 

domiciled bills, payment of, 99, 
141 

endorsement, 43, 113 
executor’s accounts, 311 
guarantees on bdiialf of companies, 

304 

incorporated societies accounts, 
333 

loan on mortgage to company, 290 
loan to compames, 162, iji, 303 
loans to local anthonties, 333 
loans to mumcipalities. 335 
mutilated bills, xo6 
secrecy of customer's account, 169 
declining to disclose. 170 
when leased from obligation 
as to, 169 
trust accounts, 322 
wmdmg up of compames, 305 
Banker’s Functions, 19, 153, 425, 
441 

advances against securities, 171, 
336 

debentures, 163, 294 
guarantee bonds, 172, 375 
life policies, ^72 
rate of mterest, 173 
shares of companies, 171, 343 
shippmg documents, 173, 358 
title deeds, 172, 343 
banker as agent, 165 
collectmg mteiest and dividends, 
165 

liability of for safe custody, 
167 

lien of, 166 
power of sale of, 166 
wrong delivery by, of bo\ in 
safe custody, 167 
dealmgs with customer, 220 
deposits 154. 
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Banker’s Functions — ConiA 
current, 154 

"Dmaivo ilforto Causa, 159 


Law and Practice of Banking 

Banker’s Lten-~Contd 


fixed, 156 

in jGont names, 159 
]oint account. 159 
mmor as agent foe, X59 
imnoc's account, 159. 
of insolvents, 159 
receipt, transferabilily of, 157 
receipts, form of, 157. 
discounting bills and pro-notes, 
160 ^ . 

domiciled bills, paymmit of, 99» 
341 • ' 

granting of loans, z6i 
debentures, 163, 294 
fixed loans, z6z 
overdraft, z6z 
types of customers, 161 
Imperial Bank of Xndia and, 413, 
416 

indigenous bankmg and, 494 
Iradmg money at call, 170 
opimons of bankers, 168 
Eeserve Bank of India. 393,1 397. 
secrecy, duty to, 169. 

when ideased, 169 
secnnties agamst advances, 171. 
wple, J53 

Banker’s Liability for t 
Bcceptmg forged transfer of shares 
as security, 346 

bills for collection treated as Aort ' 
bilk, 108 

current account under notice of 
trust, 324. 
endorsements, 46 

jewellery and pute in safe custody, 
167 

marking of a cheque, 65-67 
misappropnation by a partner of 
secunties in safe custody, 267 
neghgence m collecting cheques 
for employees and agents, 71 
non-payment of cheques, 57 
payment of bills wiu fnged 
endorsement, 116 
acceptance, 137 

payment of crossed cheques on . 
counter, 62 

payment of irregular cheques, 54 
payment when customer msolvent, 
59. 467 

payments for customers under 
standmg orders, 165 
safe custody articles, 167,, 

Banker's Lien : 
and power of sale, 166, 341. 
general and particular, 166, 342 
on own shares, 349 


on shares, zyx, 301 
on shares in customer's bank- 
ruptcy, 341 . 

Banker’s Secocities for Advances, 

171. 336 

agamst goods, 352 1 

borrower's tiue of goods and, 
353 

cotton, 353 
. kappas, 353 

yam. 353 

waste, 353 I 

letter of hypothecation, In. 358 
mercantile agents and, 353 
valuation of goods m. 352 
bank’s hen on its own shares, 
349 

bearer bonds of trust account. 323 
bill of lading, 173, 340,-355 
bill of sale as, 371 
form of, 372 / , 

bills of exchange, 136 
blank transfers, 173, 345, 347 
precautions necessary, 345. 
title of those holding shares 
with, 347. 

bonds as, 344. , ^ 

dean loan or overaiait, 338. 
collateral, 341 
advantages of, 341 
compames' shares, 171, 344, 
con^umg secunty, 337. 
debentures, 1^4 
dehvery orier as, 361 
deposit, memorandum of, for,^ lyz 

I deposit receipt, 157 
direct, 337 

distnngas, notice m lieu of, 348 
dock warrant as, 360 
form of, 360 

precautions m acceptmg, 361 
documents of title, Z72, 354 
bill of ladmg, r73, 355 
negotiabihty of, 356 
peculiarities of. 356. 
received for diipment, 358 
through, 359 
defined, 354 
mate’s receipt, 357 
of properties, 17a 
fluctuations m, margin for, 338 
forged transfers of, 346 
general nature of, 336 
.general observationst 336 
gilt-edged, Z71, 336 
government secunties as, 343. 
bearer, 343 
inscnbed, 343 
redemption j^d on, 344. 
registered, 343 
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Banker’s Securities for Advances— 
Contd 

transfer of, 343 
by endorsement, 343 
guarantees as, 172, 371 
bond, 172, 375 
capacity of paitaes, 376 
company, 3^ ^ 

contmumg, 374 
defined, 371 

disclosure of facts in, 375 
indemnily and, 372 
jomt and several, 378 
Limitation Act and> 379 
lunited, 380 
mamed women's, 376 
parties to contract of, 376 
partnership, 376 
pro-notes and bills m ben of, 
382 

n^ts of surety m contract of, 
381 

several, 378 
specific, 374 
sureties, 374 
tezmmation of, 381 
terms of conti^ of, 377 
guaranteed bonds, X72, 371 
hypothecation of goods, letter of, 
as, 341, 358 
impersonal, 337 
issseoae hr 

insurance pobciea %s, 172, 361 
hie, 172, 361 
manne, 362 

joint stock company shares as, 344 
different classes of, 344 
partly paid, 344 
Leeman's Act, 351 
lien on, 166, 346, 349 
distinct from pledge or mortgage, 
339 

gene^,*i66, 342 
stock brokers, 351 
ben V pledge, 339 
life insurance pobcies as, 177, 361 
mortgage of, 36^ 
notice of mortgage of, 362 
withm suirmider value, 172, 361 
location of bank for, u^uence of, 
337 

margm for fluctuations m, 338 
memorandum of pledge icn, 338 
mercantile agent, 353 
can s^ and transfer the title to 
tie goo*. 554 
definition of, 354 
mortgages as, 363 
anomalous, 365 
by conditiox^ 8^1e,«363 
definition, 363 
En^b, 364 


Banker’s Securities for Advances 
— Contd 

equitable, 351, 364 
form of, 365 
immovable property, 369 
impbed contracts, 366 
land, 36S 
le,gal, 363 

life insurance pobcy, 362 
movable property, 370 
redemption, 365 

nghts and babibties of parties 
365. 368 
second, 370 
simple, 363 
sub-mortgage, 370 
usufructuary, 3^ 
notice m beu of distringas, 348 
personal, 337 
pledge and, 339 
collateral security, 339 
defined, 340 
ben, distmguished, 338 
memorandum of, 338 
validity of, 340 
who can, 340 

precaution necessary for Watiir 
transfers, 345 
reabzation of, 341. 350 
assignment and, 350 
deficit on, 341 
aegotidblc, 330 
power of, 338, 350 
bank's ng^t of set-off on 350 
surplus on, 34Z. 350 
redemption yield, 344 
register to record, 339 
safe margm, 338 
seasonal advances, 353 
shippmg documents as, 173, 338 
stockbroker's ben on, 351 
stock exchange securities as, 336, 

343 I 

stocks and shares as, 171, 343 
bearer or registered, 343 
blank transfer of, 171, 343 
forged transfer of, 346 
inscribed stock, 343 
notice to company for, 343 
precautions m, 345 
pnonty of claim m, 348 
sureties as, 374 
compames, 376 
mamed women, 376 
partnership, 376 
ngife of, 5fr 

riutd party and collateral, 337 
title dMds, 172, 343 
transfer of, 343 
blank, 345 

company's ben and, 346 
forged, 346 
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Banker’s Securities for Advances— 
Contd 

trust zecei^, 363 

waxdiouseieeper's certmcatci 361 
form of, 361 

Banking and Tradmg Combined, 
491 

Banking Castes in India, ll, 490 
Bankmg Company : 
cadi reserve of, 18 
charge on unpaid capital invalid, 

17 

defnition of, 18 

investment of reserve fund by, 17 
managmg agency discontmued for, 

miTiiTninn paid-up Capital for, 21 
monthly statements to be filed by, 

18 

moratonum, 18 
reserve fund compulsory, 17 
restnction on the use of words, 17 
subsidiary companies cannot be 
formed by, x8 
Banking in England : 
amalgamation and absorption, 9 
Bank of England, 183, 376 
Bank Charter Act (1844), 183 
banking and currency theones, 
182 

Big five, 9 

Cnrxency and Bank Notes Act 
(1928), 179 • 

early history of, 5, 181 
limited liabilities system, 8 
present day ei^ansion of, 9 
spread of habit of, 9 
Bankmg in India : 

Agency Houses, 12 
* Compames' Act and, 17 ^ 

co-operative credit, 26 
early history, 3-5 
eary ]omt stock, 13 
exchange banks and, 2Z 
Impenal Bank, estabbshment of, 

indigenous, ii, 490 
classes of, ii 

prominent castes of, 11, 490 
joint stock banks, 22 
early history of, 13 
scope for expansion of, 24 
land mortgage and mdustzial, 
430-456 

modem development of 
indigenous, ii, 490 , 

]omt stock, 13, 22 
Presidency Banks 
establishment of, 14 
issue of notes by, zg8 


Reserve Bank, establishment of, 
16, 384 

Bank of England, 42X-42g 
bank stock, 428 
bankmg department, 425-428 
assets, 427 ' 

liabilities, 425 
central bank, 42Z 
control of Treasury, • 429 
government stock, 428 
issue department, 4^, 427 
nationalisation of, 428 
capital, 428 

control by Treasury, 429 
court of Directors, 429 
disqualification of directors, 4x9 
Government stock, 428 
interest and redemption, 428 
management, 429 
other banks', 429 
redemption, 428 
rest of, 425 
return of, 423 
shareholders bank, 422 
Treasury, control by, 429 
Bankruptcy : (See Insolvency) 
bank's hen on idiares pledged, 34X 
^lollecting cheques payable to un- 
discharged, 69 
interest after, 228 
of a borrower, 34Z 
of a customer; 59, 69, 159, 341 
of a partner, 268 
of a party m jomt account, 259 
of guarantor of loan, 378, 382 
openmg current account of undis- 
charged, 69 

payment of cheque in, 59 
proving of bills in, Z35 
Bearer Bonds : 

as deposit for loan to trust ac- 
counts, 323 
Bearer Qieque, 31 
. altered'to order, 47, Z27 
always a bearer, 47 
Bearer Debenture, 295 
Bearer Securities : 
deposit of — 

against banker's advances, 345 
against loan to trustees, 323 
transfer of, 345 
Big Five, 9 
Bill of Exchange : 
acceptance of, 95 
assent to pay, 95 
against letters of credit, 207, 
210 

by agent, zoo 

by case-m-need, object of, t02 
by two or more parties jomtiy, 
zoo 



Index 


^7 


Bill of Exchange — Contd 
cheques (See Cheques) 
conditional. 99 
defined, 95 
dehvery alter, 96 
documentary bills, 98 
documents against, 98 
domiciled, 99 
drawee dead, 97 
drawee insolvent, 97 
foreign bills m sets and, 97 
for honour, zoo 
general, 98 

of foreign bills, m sets, 97 
non-, notmg and protest, loi. 
partial by instalments, 99 
payable by instalments, 99 
peculiarities as to, g8 
presentment for, 103, 104, 139 
presumption as to, 90, 136 
qualified, 98, 139 
qualified, as dishonour of bill, 99 
regulation time for, 96 
remedy for non-, zoo 
supra protest, zoz 
vta or foreign bills m sets, 97 
when with documents attained, 
98 

where drawee dead, 97 
acceptor, zaz 

acceptor for honour of, zoo 
accepts for whose honour, zoo 
agent of drawer, zoz 
case-m-need as, zoz 
defined, zoo 
liability of. zoz 
paymg under protest, loz 
presentment for payment to, 
zoz 

nght of, for compensation, 135 
supra protest, roz' 
when can he act. zoo 
who can be an, zoo 
acceptor of-* 
case-m-need as, zoo 
acceptance by, supra protest, 
• zoz 

presentment for — 
acceptance by, 103 
payment by, 104 
defined, zoo 
liability of, zoo 
notmg agamst, Z32 
not to pay upon forged 
endorsement, Z23 
presentment few payment to, X04 
protest agamst, Z33 
retiring bill by, 104 
accommodation, liabihties of 
parties to, 8g, Z2Z 
accounts of, by bankers, 475 
collection register form, 476 


Bill of Exdhange — Contd 
deposit register form, 475 
admissibility m evidence, 238 
after sig^t, zo8 
alterations m, Z27 
when material, 127 
when not material, 127 
when permitted, Z27 
ambiguous, xz2 
at sight or on demand, zoS 
banker’s drafts as, 30 
bank's registers for, 476 
bearer, altered to order, 227 
bin of lading and, difEerence 
between, 356 

calculation of due date of, zoS 
cancellation of signatures on, 226 
capacity of parties to, Z13 
case-m-need, zoz 
cheque is a, 28 

cheque offe^ m payment of, Z05 
collection register of, form of, 476 
compensation for dishonour of, 

135 

conditional payment m form of, 
88 

consideiation m, 88 
can be rebutted, 90 
effect when it ^s, 89 
effect when it is absent, 89 
must be lawful, 90 
. presumed. 90, 236 
valuable. 89 

crossed, payment by banker on 
counter, 62 

date of, presumption as to, Z36 
days of grace, xo8 
defimtion of, 28, 83, 234 
dehvery after acceptance of, 96 
demand draft treated as, 30 
deposit register of, 475 
discharge of, 223 
by alteration, 227 
by cancellation, Z26 
by payment, Z23 
by release, 127 
by set off, X24 
by substitution, 226 
discountmg a pro-note, 86, 260 
discodntmg of a, 86, 260 
discount register of, form of, 476 
di^onour of, 229 
banker and notice of, 229 
by non-acceptance, zzg 
by non-payment, Z29 
by qualmed acceptance, 99, xzg 
compensation, 135 
defimtion of, 229 
discounted, Z30 
failure to give notice of, 130 
for collection, 230 
holder’s duty m, 229 
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BSI of Evdiasge — Ccnid. 
soccs of 1=9 

Eocce ■srlien oaEBcessary, =3** 

ttffi=g, =32. 

objec: of codce of, *=30. 
period alioTreQ Scs Eocce cc, 

:3=- 

pSOtKt QZ, lOI, =33. 
w£gE aoricB of cneesssarr, 

cocTCEenzarv, oi s 

dosicSw, 09 xii. 
disfc of a, S5, S6. 
diavr^ of cieque or bQ, sS, 02. 
wiea caraot be foocd. 07. 
wiea dead. 07. 
vrbei icsblTeat, 07 
dta'sree of, wben dead or 33.' 
solveaz, 9^. 

diatTK, tiire allo-irable for 
acceptance to. o5. 
dratrer of cbeqas or luU, =0, or. 
deceased, jz. 
estoppel in case of, 137. 
iOicetate, 36 
agnature of,.3i 
dee date of, c^ctiiaaoa of zoo 
earlr histoir of. Si. 
endorsee, gr, 1J3 
ecdoisezcenis of. Z13 
aUoage, ju. 

baxikei's ^oridon as to, 46. 
bill of la^g and, 356 
blank, 113, zzS. 
by a non-pasTf to the bill, iii. 
by a petsra deceased, 116. 
condnzcoal, 43, irS. 
cefned, ij, 113. 
di&rejot claves of, ai, irS. 
blank, zs, rzs, izS. 
coacirioual, ^5, rig 
fecnltatire, 43 
m 113. 
partial, ^5, ir6, iiS 
restrictive, ^.3, iiS 
saw frc‘s. S5. 

SSKS rccoars, ^5. rrS. 
special, ss, xzS. 
eoecc of an. 1x4. 
faetdtative, j.5. 
fesdadle agnatnre fer, 115. 
forged, on debentures, 13S. 
forged on negotiable msimraent, 
i6. 116, 138 
foms of, by, 47-53 
adcainisisators, 53. 
agrots, 50 
coapaiues, 31. no 
esecntois, 33 
Snas, 32, 
indhridnals, 50. 
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of Exdiange— Ccifd. 
manfed tcanea, 52. 
rrcstess, 53. 
fcs ip. 

babilhy tider, and ri^t of 
proof in insolvency, ^33. 
not cegoriable Ttords and, &. 

- origin of tern, 44. 
partial, 43, Xx6, xrS. 

psnei!. 40. 

^ce for, 44, rr4. 

. presonptfon as to ii&re and 
' order of. 156. 
resnictfve. 45, rrS. 
robber iapressioa for, 40. 113. 
suns jrsis^iS 

sszs rrm.7s, 45, 214, rrS 
sigrattos for, 110. 

^ce for, 44, rr4. 
racial, 44, 'irS. 
ananthorsrf, is6. 
ivhere payees more than one 
44, irS.' 
where payee's 
44, llS.' 

endoiser. 92, 121. 
dsdeed, 121. 

'Jabi&y of, 45, 114, ICI. 
pajirent by, and hfs right 
insolvencf, 469. 
esfoppd in of, 137. 
foieiQ. S5, 133. 
di^onosr of, S7. 
fomrs of. S7. 
law applicable to. S7. . 
proreK'of, 203, 133. 

Z.S. &6. 

fo::^n ccncency in. 126 
foragn, in sets, S6, 
stamp dtny on, 238. 
foegsd agaaTOies on, 137. 
fonn of acceptance, 93. 
form of fordgn. S7. 
form of inland, S6. • 
foira of notiag, 232. 
fona of pio-aote, 35. 
geneml roles as to stamp doty, 

, jS?- 

nistory or, 84. 
holder, 02. 

holder in due conise of, 03. 
hoQsshblder’s protest; 134. 
htfnc,4 as. 143-132. 
darsani, 147. 
dhanijog, 146. 
hatchnn. 147. 
joikhiai, rig. 

Mata psta, 247. 
randdam, 150. 
cadaopo, 147. 
nakal, 152. 
pahh, 150 
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K i. 146 
]ogm, 144 
zikn. 146 
incohate, ixi 
indoisee, 92, 115 
indorsement — (See Endorsement) 
mdorser, 92, 121 
m lieu of guaranteej 343 
instalment payment of, 106 
mterest on, until realisation, 124 
legal tender, m, payment of, 126 
letters of credit and acceptance 
of, 206, 210 
liability of 
acceptor of, 102 
endorser of, 45, 1x4, X21 
loss of, issue of duplicate, 42, 123 
maker, 92 
matunty of, zo8 
how to escalate, 109 
table showmg calculations 0^ 

XXX 

mutilation of, 106 1 

negotiable inkruments, 93 
negotiability of, 93 
meanmg of, 93 
notice of dtsbonour, Z29. 
noting* X32 

order, altered to bearer, Z27 
oveidraft against, as secunty, 136. 
parties to, 9X, X13. 
capaaty of, 9X, 1x3 
companies as, 91 * 

corporations as, 91 
extinction of lidbility of, 123 
lunatic, 91 
rumor, 91 
release of, 127 
payee, 92 

payee more than one m, 44, xi8 
pairee’s name misspelt, 44, 1x8 
payment by a conditional payment, 
88 

payment by cheque of, 125 
payment of, 125 
after set*off, 126 
by instalment, 99 . 

cheque m, X25 

foreign bills and rats of ex- 
change for. 126 
m legal tender, 125 
lost bill and, X23 
to wrong petson, 124 
under forged endorsement, xi6, 

137 

with alteration not apparent, 

X 23 

with mterest, 124, X35 
with obhterated cros^^g, 123 ' 
payment of, by banker, witn 
forged endorsement, xx6, 137. 
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I Bill of Exchange— Confd 
peculiarities of, 83 
post dated, g6 
presentment — 

for acc^tance of, X03, 139 
for payment of, 104, 139 
when necessary, X04 
unnecessary, X04, 107 
^presumption as to consideration m 
case of, go, 136 
presumptions m case of, 136 
promissory notes, X41 
protesting, X03, 133 t 
for better secunty, 135 
rebate on retirement, of, X04 
rebates on, 104 
Registers of. m a bank, 476 
release of parties to, X27 
retirement of, 104, 140 
retirement of rebate on, of, Z04 
secunty agamst overdraft, 136 
short, loS 
si^t, 108 

signatures of parties to, zxg 
forged, 137 
stamp duty on, 234 
presumption as to, X36 
supra protest, acceptance of, lor, 
transferee of, after matunty or 
dishonour, 1x7 

treated as short bills by bankers, 
X08 

unconditional order, 83 
usances of, 1x3 
via or foreign, m sets, 86 
with documents attached, 98 
Bill of Ladmg, r73, 340, 355 
certificate of shipment. 359 
delivery of goods agamst, 355 
difference between, and B/E, 356 
document of title, 354, 355 
endorsement of, agamsf advances, 

form of, 355 
holders for value, 356 
mate's receipt is not, a, 357. 
mortgage of, 355 
negotiabihty of, 356 
peculianties of, 356 
pledge of, 357 

quasi negotiable document, 356 
idiate, 104 

on bills discounted, 104 
on retirement of bill, 104 
received for diipment, 358 
secunty agamst advances, 171, 355 
' sets of, 359 
shipped, 355 
shipper’s, 358 
shippmg documents, 355 
qiecunen form of, 355. 
stamp duty on, 239 
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356 

tiirough, 359 
transfeabihty of, 35 o 
Bill of Sale, 371 
defined, 371 
fonn of, 372 

loans on security of, 371 • 

stamp duty on, 37 ^ 

Bills, Non-Mercaatile, 235 
Bills, on London, Foteign, 190 
as mtemahonal cocrency, 190 

Bimetallism m Currency, iSfi 
Grestuun’s Law in, 186 
Blank Endorsement, 44, 1x5, 118 
Blank Transfer of ^ares as 
Security against : 
advances to custoniexs, 345, 347 
advances to trust account, 325 
Board of Directors, 286 

Board Meetings : 
directors to attend, 286 

Bond ! 

as bank’s secunty for advance, 344 
bearer, as secunty for loan to 
trust account, 3^3 
bearer, debenture bonds, 345 
guarantee, 172 
mterest on, 345 

secunty, and stamp duty on, 244 
stamp duty on, 244 
Book Ddts, Item of, in Balance 
Sheet, 487 
Books : 

banker's Evidence Act, 176 
Borrowing Powers of : 
associations unregistered. 328 
clubs, 328 

companies. 162, 281 
executors, 312 
Joint Hindu Family, 319 
]omt stock compames, 162, 281 
local anthonties, 333> 
mercantile agents, 254 
muniapalities, 335 
partnership firm, 264 
trustees, 325 
Breadi of Trust : 
transfer of money ftom one 
account to another, 322 
Brief Review of Industrial and 
Land Mortgage Banks m differ-' 
ent Provinces of India : 447 
Ajmer-Meiwaia, 452 
Assam, 452 
Bengal, 431 
Bombay, 449 


Brief Reviews— Co»fd 
Central Provmces, 452 
Madras, 447. 

Punjab, 452 
United Provinces, 432 
British Currency ; (See Cuwency) 
Brokers, 254 
Bronxe Coins : 

English, 179. 

Inchan, 202 
Byajibadla, 49 S 

C 

Calculations of due Dates : 

table showmg varying, iix 
Cdl and Short Notice loans, X70 
interest rate on, 173 
Cancrilation of : 

B/E and its discharge, X26 
cTossmg on a cheque, 64 
signatures of parties to B/E, 1x9 
Capaaty of Parties to Bills of 
Exchange, 91 . 113 
Capital, 

deceased partner and hiS. 269 
Case-m-Need, loi 
acceptance by, supt^ protest, tor 
agent of drawer, lOi 
m foreign bills, 103 
mtervenes only after notmg and 
protest, xoi 
'object served by, 102 
paying for honour, declaxation by, 

lOX 

presentment foi accqitance by, 

lOI 

Cash at Call and Short Notice, 

170, 487 

Cash Books, Bank's, 473-475 
Cash Dqiartment Accounts, 473*475 
(ileanng cheque book, 474 
clearmg day book, 475 
form of waste booKS, 475 
counter carii books, 474 
forms of, 474 
general ca^ book, 475 
slip system of posting. 477 
cheques as shps, 478 
form of docket, 479 
fonn of riip, 478 
paymg-m-^ps, 478 
Cash Orders, 38 
Carii Reserve : 

against demand liabilities, 18 
against time habilities, x8 
Cashing Cheque, 71 
Central Bank : 

Bank of England, 421 
Reserve Bank of India, 384, 389 
What 15 a. 384, 389 
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Certificate, ' 
warehouse keeper’s 354, 361 
form of, 361 
wharfingers, 354 

Certificate of Otigm, A Shippbg 
Document, 359 

Certified Copy of Entries in' Bank 
Books, 176 

Chain Khata (Current Account), 

495 

Chamberlain Committee on Indian 
Currency, 193 
Charges : (See Mortgages] 
fi'ced and floating. 294 
register of, 294 
registration of, 291 
Q^ue : 

account payee, 64 

agent coUectmg, m own account, 

71 

allonge, 44 
alterations on a, 
material, 37, 127 ' 

not apparent, 37 
not material. 127 
when perrmtted, isS 
amount diflenng in words and 
figures, 37 
amount on a, 37 
perforated, 37 
ante-dated, 3r 

banker’s answers on non-payment 
of. 57 

banker's drafts and, 30 
banker’s duty, 58 
bankrupt presentmg, to own 
credit, 69 

bankruptcy of customer and 
payment of, 59, 6g, 159, 228 
bearer, 31 

bearer, altered to order, 47, 127 
bearer cheque always a bearer, 47 
bdl of exdiange if paid by, 125 
book, mtroduction of, 7 
cadi department of bank and 
rceord of, 473-475 
cashmg or ezchangmg, 71 
cheque books, mtroducbon of, 7 
cleaimg cheques book, 474 
form of, 475 

clearmg of — (See Cleatmg) 
collection of, 67, 155 
^ by cleanng agenfo, 70 
drawn m fovour of trust 
account, 324 

for employees or agents, 71 
forged by wife, 70 
for undischarged bankrupt, 69 
on customers* behalf, 67 
countermanding payment of, 54 
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drawer loses n^t of, 65 
payment m spite of, 65 
proper notice as to, 55 
credilmg, as cadi before collection, 
68 

creditor paid by, 125 
crossed, 61 
crossmg of, 

account payee added to, 64 
alteration from general to 
special, 64 

banker’s duty as to, 61 
banker’s name Across, consti- 
tutes, 61 

cancdlation of, €4 
collecting banker's protection, 
68 

collection of cheques, 67 
by deaimg agent, 70 
payable to undischarged 
bankrupt, 69 
definition of, 61 
double, not permitted, 64 
finrns of, 63 
general, 61 

material part of a cheque, 64 
not negotoble, 62 
obliterated, 64, 123 
payment of ^eque with, 61, 
«3 

persons authonsed to cross, 61 
protection to collecting banker 
for, 68 
specif, 6x 

current account opened with, 30 
customer's negligence m drawmg, 
^ 34 

date on a, 31, 136 
deceased agent and his, 71 
deceased customer and his, 71 
deceased partner and his, 71 
defimtion of, 28 
demand dra^ as, 30 
deposit receipt m form of, 158 
diSenng words and figures m a, 
37 

dishonour of, 56 
liability, re irregular, 56 
usual answers, on, 57 
flonaUo Mortts Causa, 73, 139 
drawer of, 30 
deceased, 71 
dmnken, 36. 
estoppd in case of, 137 
ilhteiat^ 36 
signature of, 34 
too lU to sign, 36 
drawn' by, 
agents deceased. 71 
customer deceased, 71 
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Cheque — Contd 

deceased partner, 269. 
insolvent partner, 268 
wife, 70 

endorsements on, 43, 1x3 
allonge for, 44. 
banker’s position as to, 46 
blank, 44 
conditional, 45 
defimbon of, 43 
denvation of term, 44. 
different classes of, 44 
doubtful, 50-53 
facnltabve, 45 
forged, 46 
forms of, 46, 50-53 
full, 43 

irregular, 50-53 

leral consequences of. 45 

liwility for, 45 

not negotiable words and, 62 

parbal, 45 

presumptions as to, 136 
regular, 46, 50-53 
restncbve, 45. 
sans /rats, 45 
sans recoms, 45 
special, 44 

where payees more than one, 44 
where payees name misspelt, 44 
endorser's hability, 45 
estoppel rule as to, 137 
exchangmg, yr 

forged endorsement on, 46, 54 
forged signature on, 34 
by wife, 70 

general rules as to stamp duty, 
237 

illiterate drawer of a, 36 
m foreign currency, 34 
insolvent's, 59, 462 
interest warrant, 40 
irregular, 53 

irregular dishonour of, 56 
irregular payment of, 53 
issue of duplicate, if onginal lost, 
42 

legal posibon of, 28 
legal tender and, 43, 125 
lost, 4a 
marking of, 65 
bebveen bankers, 66 
for customers, 65 
for holder, 67 

material alterabons on a, vj, 129 
mutilated, 41 ^ ^ 

negligence m drau mg, 34 
non-c\tsting person as payee, 31 
non-payment of, and banker's 
answers, 57 
not dated, 31 


Cheque-<-Contd 

not negotiable crossing! on a, 62 
offer of, m payment of bill, X05. 
openmg current account with a, 

30. 70 

banker’s neghgence in, 29 
bankrupt, m case of, 69 
forged endorsement while, 30. 
satisfactory references m, 29 
stolen cheque presented for, 29, 
70 

order, altered to bearer, 127 
parbes to a, 30. 

payable in enemy-occupied coun- 
try, 74 * ^ 

payee, 30 

payee a fiebbous person in a, 31 
payees more than one m a, 44 
payee’s name misspelt on a, 44, 
iiS 

payment of, 49 
death of an agent and, 71 
duty of bank re , 58 
m bankruptcy, 59 
irregular, 53 
stoppmg of, 54 
unstamped, 49 
payment of bill by a, 125 
payment of crossed, on counter, 
62 

payment of, to UTong person, X24 
payment of, with obliterated 
crossmg 123 
post-datM, 3X 
presentment of, 
for payment, 104, 139 
through post, 33, 42. 
withm reasonable tune, 32 
ptesum^obs m case of, X36 
reasonable time m piesenbibon 
of, 32 

signature on a, 34 
forged, 34 

ilhteiate drawers, 36 
m pencil, 36 
m vemacidar, 36 
obbterated, 37. 
rubber stamp, 37 
specunen, 34 
typewritten, 37 
unauthorised, 34 
witness to, 36 
stale, 32 
stamp duty, 30 

stolen, and opemng cnrient 
account, 30, 70 
stoppmg of paymrait of, 54 
bability for irregnlar, 55 
tom, 41 

trust account, drawn in favour ol, 
324. 

unstamped, 49 
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Cheque--Co»M. 

vemaculfir as demand hundt, 490 
vernacular, signature on a. 36 
who ^oidd draw, 29 
Chequdets, 38 
Chettis, II 

Nattakotm, 490, 491, 501 
Circular Letters of Credit, 204 
(See Letter of Credit) 

Qean £etter of Credit, 20& 

Qean Loan, 338 
Clean Overdraft, 338 
Clearing (Central Banka) : 

Amencan and European, 81. 
Clearit^ (in India) , 8a 
Beserve Bank and, 80 
up-country cheques and, 81 
\wat 18, 76 
Clearing (London), 76 
country, 79 
' definition of, 76 
forms of, 79, 80 
house and members of, 76 
metropohtan, 78 
settlement at tibie, 77 
town, 77 
Clearu^ Agent t 
banker and his, 70, 79 
Clearing Cheque Book, 474 
Clearmg Department Day Book, 

474 

Qub: 

accounts of, 327 
bonowmg powers of, 328 
debentures, 328 
incorporated societies, 333 
law relatmg to, 327 f 
liabihties of members of the, 330 
management of, 330 
property of the, 329 
unregistered, 328 
Coins : 

English, 178, 179' 

Indian, 202 

Mo^ul pmod, 3 

Beserve Bank of India to issue, 
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Collateral Securities, 341 
loans to compaiues and, 305 
Collecting Banktt : 
crediting cheques as cash before 
collectmg, 68 

Collection Register of Bills, Form 
of, 476 

Commercial Letters of Credit, 203 
Commission Agents, 254 
Compaiues : 

(See Jomt Stock Companies] 


Conqiensation : 

for dishonom: of bill, 135 
Composite Legal Tender, 181 
Composition, Scheme of, 463 
(See Insolvency) 

Compounding with Creditors, 463 
Compoundmg with Prmapal Debtor, 
379 

Compulsory Windmg up of 
Compames, 305 
Conditional : 
acceptance of bill, 99 
biU of sale, 371, 
endorsement, 45 
sale, mortgage by, 363 
Confirmed Letter of Credit, 207 
Form of, 2x3 
Consideration : 

guarantee contracts and, 373 
not necessary for service as agent, 
253 

piesunmtions as to, 88, t36 
valnable, 89 
wbat IS, 89 
Constitution of : 
mdustnal and land mortgage 
banks. 453 

Consular Invoice, Shipping 
Document, 358 , 

Contmgent Liability, 4S9 
Contmumg Guarantee, 374 
and retirement of partner from 
partnership, 266 
revocation of, 374 
(kmtract . 

capacity of parties to, 91, 1x3 
capacity to, of mamed woman, 

256 

Contract of Guarantee, 371 
advances agamst, 371 
capacity of parties m, 376 
coUateim security m, 374 
consideration m, 373 
contmumg, 374 
defined, 371 

disclosure of matenal facts m, 375 
extension of credit m, 377 
foilnre to sue m. 379 
mdemmty distinct tom, 372 
secunty m, 375 
stamp duty on, 240 
subrogation nght m, 381 
surety m, 374 
termmation of, 381 
variations m terms of, 377. 
(kmveyance, 
stamp duty on, 242 
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Co*opetative Credit Banldng m 
India, 26 

services rendered by, 27 
Co'partnecs : 

fraud of m partnersbip, 27X 
Cotton, 353 

as security for banker's advances, 
353 

kappas, 353 
yam, 353 
waste, 353 

Council and Reserve Council Bills, 
192 

Counsel : 

as agent, 255 
Counter Cash Books, 473 
forms of, 474 

Countermand of Payment, 54 
drawer loses nght of, 65 
of cheques, by drawers, 54 
payment of cheques m spite of, 65. 
proper notice as to, 55 
Country Clearmg, 79 
Coupons, 345 
Court : 

dissolution of partnership and 
order of, 274 
Credit, Letters of : 

(See Letters of Credit) j 

Creditors . ' 

execution, 471 

petition by, in insolvency, 458 
preferential, 472 
proof m insolvency, by, 469 
secured, 469 

nindmg up of company by, 307, 

458 

Crossed Cheques, 61-65 
(See Crossing) 

Crossed Dividend Warrants, 39 
Crossing on a Cheque ; 
account payee added to, 64 
alteration from general to special, 
64 

banker's duty as to, 61 
banker's name across, constitutes, 
61 

cancellation of, 64 
collectmg banker’s protection, 68 
collection of cheques, 67 
by clcarmg agent, 70 
payable to undischarged bank- 
rupt, 69 
definition of, 61 
double, not permitted, 64 
forms of, 63 
general, 6x 

material part of a cheque, 64 


Crossing on a Cheque— Confd 
not negotiable, 62 
obliterated, 64, 123 
payment of cheque wiBi, 61, 123 
persons autiionsed to cross, 61 
protection to collectmg banker for, 
68 

special, 61 

Current Account, 154, 252 
(See Accounts of Customers) 
account of, in bank ledger, 477 
admmistrators', 259 
agent operatmg on, 174, 253 
associations, 327 

attachment of, under garnishee 
order, 56, 229, 259 
banker's obligations for, 154, 252 
breach of trust by transfer of, 322 
dubs, 327 

creditmg, pnor to collection of 
cheques, 68 
executors’, 259, 311 
ganu^ee order and attachment of, 
56, 229, 259 
in ]omi names. 175, 257 
between husband and wife, 175, 

257 

death of a party to. 175, 259 
of a Hmdu couple, 175 
survivor^ip rij^t in, 175, 258 
m name of minor, 174 
mtoxicated persons, 256 
}omt Hindu Family Firm, 320 
jomt stock companies, 162, 283 
limitations m, re , 221 
local authonties, 333 
lunatic, 256 
mmor, m name of, 174 
municipahties, 335 
notice of ^st m, 322 
of customers, 252 
openmg of, form of letter, 252 
openmg of, with stolen cheque. 
30, 70 , 252 

openmg of, with undischarged 
banl^pt, 69 
partnership, 162, 263 
payments into, 154 
trustees, 322 

Current Deposit, 154 (See D^osit) 
Currency : 

and banking theones, 182 
bimetallism m, 186 
functions of money for, 186 
Gresham’s Law for, x86, 187 
medium of exchange, X78, x86 
precious metals as basis of. 178. 
x86 

pnees dependent on, x88 
Currency, British, 178 
Metallic Cunency, 
bimetallic system, x8o 
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Cstmaacff Britiafi,— Con<d 
bronze coins, 179 , 

composite legaQ tender system 
of, 181 

gold and legal tender. 178 
gold corns, 178 
gold reserve, 179, z8i 
gold standai^ suspended, 180 
Gresham's Law and, zto, x86, 
187. 

history of metallic, 179 
history of paper, 181 
legal tender of, 
gold, uzdnmted, 178 
silver and bronze, limited, 179 
silver and legal tender, 179 
shver corns, 179 
token coins, 181 
weight and fineness of, 178, 179 
Currency, Paper, British, 

Bank Cb&rbu Act, (1844), 183 
Bank of England 
fiduciary hmit of, 184 
fiduciary limit of, mcreased, 

184 

n£^t to issue notes by, 184 
treasury notes tran^ened, 

185 

bank notes, 179 

Currency and Bank Notes. Act 
(1928), 17? ^ , 
currency and banking theones, 
182 

fiduciary limits of, 183, 184 
gold reserve against, 183 
goldsxmths' receipts of old days, 
and, 181 

Gresham's Law and, 180, x86, 
187 

history of, z8i 

inconvertible, evils of excess 
issue, Z87 
notes, Z79 

pnvate bankers and note issue, 
x8x 

restrictions as to note issue of. 
Bank of England, 182 
country bankers, 182 
treasury notes, Z84 
treasury notes issue transferred 
to Bank of England, 185 
unrestricted note issue, z8z 
by private bankers, z8x 
e^als of, i8r 

Currency, Indian : 

Babm^on Smith Committe Ee- 
port, Z93 

Chamberlam Committee Report, 

193 

Committees on, 

Chamberlam, Z93 
Hilton Young, Z95 

41 
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Currency, Indian— Confd 
Hilton Young Committee Report. 
^95 

Currency, Metallic, Indian, 202 
early diaos m, 190 
Indian, zgo 
le^ tender of, Z90 
monetary system, Z9X, 196 
recommendations of Ifobmgton 
Smith Committee for, 193 
Chamberlam Committee, X93 
Hilton Young Committee, 195 
rupee, 202 " 

dmreciation of, 291 
difficulties m z8d ratio, X94 
gold exchange standard fm, 

193 

ratio fixed at zs. 6d , X94 
ratio revision of, 196 
standard com, X9X 
token com, Z92 
unlimited legal tender, xgx, 
202 

silver monometallism m, Z9X 
types of coins, 202 
Correruy, Paper, Indian : 
early history of, 198 
fiduciary limits of, X99 
Indian, 198 

issue of, by Presidency Banks, 
zg8 

legal tender of, 202 
Paper Currency Act (1920), X99 
Paper Currency Consolidation 
Act (1923} , 200 
present system, zgS 
reserve agamst, Z93, zoo 
Reserve Bank to manage, Z97 
Royal Commission on, zox 
Treasury notes, 184 
Customer : 

acceptances on b^alf of, 489 
accounts of, (See Accounts of 
Customers), 252 
cheque of a deceased, yz 
notice of death of, to bank, 3x2 
usual dealmgs with bank, 220 
who IS a, 222 
impersonal, 28Z 
Customer’s Accounts : 

Agent operating on, Z74 
mandate m mvour of, 252 
minor as, Z74 
power of attorney tOt 255 
associations — (bee Clubs) 
attachment of under garnishee 
order, 56, 229. 259 
anthonly to agent to sign, 252 
form of, 252 

banker's books evidence re , Z76 
certified copy of, 176 
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Ctistomer’s Accounts— Conf<{ 
clubs and associations, 327 
boirowing by, 328 
debentures, 328. 
mcoiporated, 323 
unregtstered, 328 
current, 134, 252 
deposit, 156 

evidence in bank books, 176 
executors and administratois, 3^1* 
bank's dealings with, 316 
grants on administration, 313 
Hmdu will and probate, 3x6 
loans to, 314 

Mobamedan will and probate, 

317 

fixed deposit, 156 

garnishee oi^er attaching, 56, 229, 

259 

impersonal, 281 
mdividual, 161 
in&nt, 174 

interest allowed and charged, 173 
intoxicated persons, 256. 

]omt, 175, 257 
bankruptcy of one m, 259 
death of one in, 172, 259 
executors in, 259 
garnishee order and, 259 
husband and wife, 175, 255 
nou'tradmg partner^ip as, 260 
overdrafts to, 260 
safe custody from, 261 
survivor's title to, 175, 258.' 
trustees in, 259 
Joint Hmdu Family Firm, 3x8 
ancestral busmess, 319 
co>paxcencr's ngfat m, 319 
current account with, 320 
distinct from partner£ip, 318. 
Karla's power to borrow, 3x9. 
manager or Karla of, 3x9 
new business by father, 320 
outside partners and, 320 
partnership distinct ixom, 318 
peculianty of ancestral business 
of, 319 

Jomt Stock Compames, 162, 281 
advancmg money to, 162, 283 
agents of, secret contracts by, 
289 

amalgamation and reconstruc- 
tion of, 309-3XX 
liquidation for, 309 
scheme of transfer for, 310 
articles of, 162, 282, 
bank's precautions for loans to 
162, 171, 283 

bqrrowmg powers of, 162, 281 
charges, floating and fixed, 290, 
29 1 


Customer's Accounts — Contd 
debentures of, X63, 294 
deposit of, with bank, 294 
debentures of, as securities, 163. 
debenture trust deed, 296 
directors of, 286 
guarantees on behalf of, 304 
hen on ^ares of, 171, 301 
loan to, 162, 171 
mandate of, to bank, 283 
form of, 283 

memoxhndum of, ifix, 282 
mortgages and charges by, 290 
new, 16a, 303 
pnvate and public, 2S5 
registration of charges by, 29X. 
s^iet contracts by agents of, 
289 

shares of, hen on, 166 
ultra vires, directors acts, 285 
wmdmg up of, 305-311 
local aulhonties, 333 
borrowing powers, of, 333 
deposits with banks, 334 
statutory authonty, 334 
tradmg by, 335. 
lunatics, 256 

mandate to agent to sign, 252 
form of, 252 
married women, 256 
minor, 174 
as agent, X74 
notice of trust in, 322 
opening current, 252 
with a stolen dbeque, 30, 70, 
252 

with bankrupt, 69 
opmion of banker on, 168 
partnerdiip, 162 
accounts on wmdmg up, 277 
bankruptcy of a partner, 268 
bank’s power to set-o£E, 266 
capital of deceased partner, 269 
conduct of busmess, 273 
deahngs with, 273 
death of a partner, 268 
debt of, 271. 276 
defined, 261 

dissolution of, 270, 271, 274 
duties of partners, 264 
fraud by partner, 271 
guarantees and secunties m, 2G6 
holding out, doctrine of, 269 
illegal, 261 

liabihto of every partner, 271 
limited, '277 
mutual nghts, 273 
non-registration of, 2S0 
notice of dissolution, 271 
outsiders dealmg witli, 263 
power to borrow, by, 264 
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Customer’s Aceoants — Contd 

po\7eis and duties o£ partnets, 
264 

xegistation of, 279 
retirement of a partner, 270 
shares m companies hdd by, 266 
4nndmg-up of, 276, 277 
receipts for, 157 
safe custody, 167 
secrecy as to, i6g 
signatures, specimen of, 252 
societies — (Sm Clubs) 
specimen signatures and, 252 
survivor^p mtention, 175 
traders, 162 
trust accounts, 322 
appomtment of nevr trustee, 326 
borrowing powers, 325 
breadi of trust by transfer, 322 
discharge of trustees, 325 
form of account, 321 
notice of trust to bank, 322 
power of ddegation, 321 
trustees' power to borrow, 325 
Customer and Banker, 153 
(See Banker and Customer). 

D 

Darsani Hundi, 147, 500 
Date : 

alteration of, 31, 127 
ante-dated cheque, 31 
date /on a cheque, 136 
irregularly dated, 31 
maturity, 108 
post-dated cheque. 31 
presumptions as to, 136 
Days of Grace : 

matunty date and, 108 
Dealmgs with Partnership : 

by outsiders, 273 
Death of a : (See Deceased) 
customer. 311 
depositor, 159 
executor, 311 
guarantor of loan, 381 
partner, 268 

party to jomt current a/c , 175* 
259 

trustee, 325 
Dehentutes : 

as security against loans, 163, 294 
bank advances on, 294 
bearer, 295 
bond, 295 

deposit of, with bank, 294 
discount on issue of, 291 
fixed or floating, 294 
forged endorsement on, X38 


Debentures — Contd 
feame of trust deed, 298 
interest on, 301 
irredeemable, 163 
law applymg to trust deed, 298 
hquidation of company and, 308. 
mortgage details re , 290 
pan passtt, 164, 265 
receiver ‘when bank holdmg, 30Z 
redeemable, 164, 299 
re-issne of redeemed, 164 
stamp duty on, 245 
trust deed, 296 
advantages, 297. 
frame of, 298 
law applymg to, 298 
Debts in Insolvency : 
gnaranteed, 469 
preferential, 472 
provable, 468 
Debts : 

babihty of partner for, 271 
partnership, 271, 276 
Deceased : 

bill drawn m name of person, 97 
cheques drawn by 
agent, deceased, 71 
customer, deceased, 71 
partner, deceased, 71, 275 
divided warrants m name of 
person, 40 

endorsement by person, 116 
partner, 268 
Deed of Assignment : 

of life pohcy, 36Z 
Deed of Mortgage : 

stamp duty on, 240-241 
Deed of Setdement : 

stamp duty on, 246 
Dei Credere Agent, 254 
Definitions ; 

acceptor for honour, loo 

banker, 18, 29 

bankmg company, z8 

bill of exchange, 28, 83, 234 

bill of sale, 371 

cheque, 28 

cleanng, 76 

contiart of guarantee, 371 
crossmg, 61 
customer, 222 
dishonour of bill, X29 
dock n arrant, 360 
documents of title, 354 
endorsee, 92, 1x5 
endorsement, 43, 113 
endorser, 92, zr3 
guarantee, 37X 
holder m due course, 93 
holder’s receiver, 301 
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D afini tinns— C ob td 

intezest, 327. 
letter of credit, 202 
lunatics, 254 
mercanttle agent, 354 
negotiable Instrument, 93 
non-meicantile bills, 235 
pledge, 340 
protest, 102 

tradmg partnership, 201. 

Ddiveiy : ^ , 

of B/E after acceptance, 90. 
of B/E after endorsement, 90 
of goods against bill of lading, 355 
order, 325, 361. 

sending through post, not a, 90- 
Ddivery Order : 
define, 3^^ 
document of title, 354 
exempt from stamp duty, 3®^ 
pledge of. 344 
Demand Cash Credit : 

pledge of goods for, form of, 509 

Demand Drafts, 3^ 

Demand Liiabilities * 
rash reserve against, z8 
monthly statement of, x8 
Demonetisation 

of High Denomination notes, 398 

Deposit, 134 
imeques and, 158 
current account, 154 
donatio mortis causa, 159 
fixed, 136 

indigenous bankmg and, 490, 499 
mterest on, 136, 227 
long term, 430 

memorandum of, 338 (See Pledge), 
of debentures mth ha^, 294 
of mnmcipal funds, 334. 
of secnnties by trustee. 323 
receipt, 157 
register of, 477 
rdation between banker and 
customer for, 133 
security for advance, 337. 

Deposit Banking: 
early devdopment of, 3 
indigenous bankmg and, 490, 499 
Deposit Receipts, 157 
assignabihly of, 137 
cheque form on, z6o 
deatti of depositor and, 139 
form of, 137 
in jomt name, 159 
in name of minor, 139 
lost or stolen, 139 
not negotiable, 138 
of person insoKent, 139 
stamp not necessary for, 157 


Deposit Recmpts — Conid 
third paz^ holdmg, 159. 
transferabihty of. 137. 
with cheque form on back, 138 

Depositor’s Ledger, 477. 

Development and History of : 
biU o£ exchange, 8^. 
deposit banking, 3 
early European banking, i, 2, 12 
early Bidum banking, 3 
banking, 3 

European banking in India, 12 
modem indigenous banking, ii 
present day Enghdi banking, 9. 
Reserve Bank of India, z6, 38a 
Dhani Jog Hundi. X;i6, 300 
Directors, 2S3. 
alternate, 287. 

appointed by company are not 
hable to rebnmmt under 
Indian Compames (Amendment) 
Act. 1936, 288 

articles of association, proviaon 
re , 286 

assignment by, of his office to 
another person, 287 
board of. 286 

company to approve by special 
resolution, 2S8 

ddegation of duties and powers 
by, 286 
duties of, 286 
ex-offieio, 2S7 

extraordinary resolution to re- 
move, 288 

failure to obtam qualification of, 
288 

indemmty clause re , 288 
insolvent achng as, is punishable 
by imprisonment and fine, 2S7. 
Ipso facto, 288 
^bihty of, 286 
loans to, 288 

managing agents to appoint, 288 
misfeasance of, 288 
not liable for mere errors of 
judgment, 286 

number of, necessary in case of 
Indian and Enghsh^pubhc com- 
panies, 286 
powers of, 285 

pninte companies need not have, 
286 

removal of, 288 

retirement of, by rotation. 2S8 
substitute, 287 
termmation of office of, 2S8 
to act withm their powers, 283 
to attend hoard meetop, 286 
. vHra vires acts of, 285. 
vacating office of. 288 
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Directors of Bank of En^and, 429 
disqualification of, 429 
Directors of Reserve Bank, 387 
central- board of, 387 
disqualification cf, 388 
local board and, 387 
nomination of, 387 
removal of, 388 
share qualification of, 388 
Discharge : 

by one on behalf of other 
executors, 3x3 

insolvent d^tor's and preferential 
debts, 472 
of feurety, 377 
of trustees, 323 
Discharge of Bill by, 
alteration, 127 
cancdlation, 126 
payment, 123 
release, 127 
set off. 124 
substitution, 126 
Discounting Bill, 86, i6a 
accounts and regiker for, 476 
hundts by shrofib, 496 
promissory note, 86, 160 
Dishonour of Bill : 
amount payable after, 135 
banker to give notice for, 129 
by non-acceptance, 129 
right to act before matunty, 
129 

when drawee mcompetent to 
contract, 129 

when acceptance qualified, 129 
by non-payment, 129 
case-m-need and, 101 
d(^ed, 129 
discounted, 130 

endorsers' habihty on, 114, 
121 

failure to give notice of, 130 
for collection, 130 
holdets' duty on, 129 
interest chargeable on, 124 
notmg, 132 

notmg and protest in case of, 101, 

132. 133 

notice of, X30-132 
notice, when e'tcnsed for, 131 
penod allowed for notice for, 13 1 
presentment for pajunent 
necessary, 104, 139 
protest of, 101, 133 
transfer of bill after, 1x7 
when drawee cannot be found, 97 
Dishonour of Qieque, 36 
banker's nsnal answers for, 37 
habihty, re irregular, 36 


Dissolution of Partnersh^, 270, 27X, 
274 

accounts, settlement of, 277. 
banker and, 275 
by a smt, 274 
Court may imer, 274 ' 
notice of, 27X 
partners and, 277 
Distringas, Notice in Lieu of, 348 
Dividends 
unclaimed, 308 
Dividend Warrants, 39 
bankers collecting, 163 
crossed, 39 

deceased persons, in name of, 40 
forged endorsement on, 40 
negotiable instrument, 39 
notice m ben of distrmgas and, 

348 

signatures on, 40 
with receipts attached, 39 
Dock Warrant : 

bank's precautions while advanc- 
mg on secnnty of, 361 
document of title, 354 
form of, 360 
pledge of, 338 

stamp duty necessary on, 361 
Docket, Form of. For Ledger 
Postag, 479 

Doctrine of Holding out m 
Partner^p, 269 
Documentary Bill : 
acceptance of, 98, 207 
discountmg of, 2x5. 
letters of credit agamst, 206, 213 
Documentary Letters of Qedit, 

206, 213 
form of, 209 
Documents : 

chargeable with stamp duty, 233 
exempted from stamp duly, 236 
shippmg, 173 
Documents of Title : 
bill of ladmg, 334, 335 (Sec Bill 
of Ladmg) 
defined, 354 
dehvery oroer, 361 
dock w ar r ant, 354 
hypothecation of, letter of, 358 
letters of credit and, 206, 209 
hfe pohcies, 361 
mortgage of, 363 
property, X72 
railway receipt, 354 
received for mipment B/L are 
not, 35S 

shippmg, 173. 333 
title deeds. X72 

uarehonse-keeper's certificate, 361 
'uharfinger's certificate, 334 
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Domicded Bill, 99 > 14^ 
Donatio Moctis Cau$a| 73 > ^59 


Double Crossingi 64 


Drafts, Banker’s, 30 

(See Banker’s Drafts) 

Drawee of Cheque or Bill, 29, 92 
when cannot be found, 97. 
when dead, 97 
when insolvent, 97 


Drawer of Cheque or Bill, 30 
deceased, 71 
drunken, 36 

estoppd in case of, 137 
ilhtezate, 36 
signature of, 34 
too ill to sign, 36 


Due Date s 

of bills, calculating of, zo8>xix 
presentment of bills for payment 
on, 105, 139 
Duties of Directors, it86. 


Duties of Partners : 
m partnership, 264 


B 


Early History of 1 
bankmg in Moghul period, 3 
bills of exchange, 84 
English banking, 5 
English metalhc currency, Z79 
Enghsh paner currency, x8i 
European oanldng, i 
' European banking m India, 12 
Indian bankmg, 3 
Indian paper currency, igo 
joint stock banks, 7, 13, 22 
promissory notes, 84 
Effect of Non^Registration of 
Partnership, 280 
Effects not Cleared, 57 
Endorsee, 92. 115 
Endorser, 92, 121 
defined, laz 

liability of, 45, 114, Z2Z 
payment by, and his right m 
insolvency, 469 
Endorsement : 
allonge, 44 

banker’s position as to, 46 
bill of lading and, 356 
blank, 44, 115, 118 
by a non-party to the bill, 114 
by a person deceased, xz6 
conoitional, 45, zi8 
defined, 43, XZ3. 
denvation, 44 

different clas^ of, 44, 1x8 


Endorsement— Contd 
blank, 44, X15, xi8 
conditional, 45, 108 
facultative, 43 
in full, 45, 115 
partial, 45, xi6, xx8 
restrictive, 45, xx8 
sans fiats, 45 
sans tecours, 45, 1x8 
special, 44, 1x8 
effect of an, 1x4 
facsimile signature for, X13 
facultative, 45 
forged, on debentures, 138 
forged, on negotiable instrument, 
46, X16, X38 
forms of, by, 46, 50-53 
administrators, 53 
agents, 50 
companies, 51, xxg 
executors, 53^ 
firms, 52 
mdmduals, 50 
married women, 52 
trustees, 53 
in full, 45, X15 
in pencil, 49 

liability under, and nght of proof 
in msolvency, 469 
not negotiable words and, 62 ' 

partial, 45, xi6, xi8 
penal, 49 
place for, 44, 1x4 
presumption as to time and order 
of, 136 

r6stnctive, *45, xi8 
rubber impression for, 49, X15 
sans pats, 45 
sans rceours, 45, 1x4, xx8 
signature for, 119 
space for, 44, X14 
unautbonsed, zx6 
where payees more than one, 44 
where payee's name misspelt, 44 
English Banking 

(See Banking in England) 

English Curtency. (See Cuctency). 
English Mortgage, 364 
English Stamp Act : 

scale of duties under, 235, 

Entry : 

pass books, 223 

m U 5 A , 224 

when bmding on banker, 223 
European Bankmg m India : 
agency houses, 12 
early history of, 12 
early jomt stock banks, 12, 22 
excoange banks and, 2X 
modem jomt stock, 17, 22 
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Equitable Mortgage, 351, 364 
Estoppel : > 

incohate instniments and, xzi 
negotiable instruments and, 137 
Evidence of Banker^s Books, 176 
Exdiange Bank . 

operations of— m India, 21 
Ex^ange Cheque : 

m payment of bill, 125 
Exdiange, Foreign 

(See Foreign Exchange) 

Execution CtWitors, 471 
Executors, 311 
advances to, 314 

bank account opened m name of, 
259 . 3 “ 

bank actmg as, 313 
bankmg procedure while dealmg 
uitb, 3x6 
bankruptcy q;f, 312 
busmess earned on by, 3x3 
current account m jomt names, 
259 

declinmg to act, 312 
discharge by one on behalf of, 
other, 3x3 

executor's year, 314 
form of endorsement by, 53 
grants of admmistration, 3x3 
ad litem, 3x4 

cum testamento annexo, 314 
durante absentia, 3x3 
durante dementia, 3x3 
durante mtnore aetate, 313 
pendente life, 3V( 
to a lunatic, 313 
to an inhint, 313 
to mamed uoman, 314 
' Hindu's mil and probate by, 316 
]omt account m names of, 259 
letters of administration to. 3x2 
Lability, personal, of, 313 
loans to, 314 
lunacy of, 3x2 

Mahomedan's ml] and probate by, 

317 

mamed woman as, 314 
mortgages by, 3x4 
pending validty of mil, 314 
powers of. 3x2 
probate for mil, 312 
of a Hindu, 316 
of a Mahomedan, 317 
nght of retamer of, 469 
signature, 53 

transfer of deceased’s account to, 

312 

who can be, 3x2 
year. 3x4 

Excessive Interest, 227 
Usurious Loans Act, X9x8, 227 


Index 

Ev'offido Directors, 287 
Extraordmary Resolution 
, re . removal of duectoxs, 288 

F 

« 

Factor and Broker, 254 
Fiduciary Note Issue l^ts : 
m England, X84 
in India, X99 

Financiim of Ibtemal Trade : 
by mdigenous bankers, 49X, 495 
by shio&, procedure of. 4^ 
of crops m India, 492 
of goods and mdnstaes, 493 
Firms : 

forms of signature by, 52 
joint Hindu femily, 318 
partnership, x62 

Fixed and Floating Charge, 294 
Fixed Deposits, X56 
(See Deposit) 

Fixed Loan, x6x , 

Fluctuations : 
in exchange, xgo 
m value of commodihes, 352 
of secunties, 338 
Foreign Banking Business 1 
growth of, 10 
Foreign Bills i 
acceptance of, 86 
case-m-need, lox 

dishonour of, mterest and re- 
exchange, 87, 135 
form of 86 

notice for dishonour of, 129 
protest of, 103, 133 
rate of exchange for payment of. 
I 2b. 135 

sets, draun in, 86 
Foreign Cutrencj' : 
cheque dxaun m, 34 
payments of bills diaun in, 12G 
Foreign Exchange, x88 
bills on London, xpo 
conned bills, 192 
fluctuations m, 190 
higher and loner rates of, 189 
mmt par of exchange, 189 
rescixc councDs, 192 
specie pomt, 189 
Forged : 

cheques by mfe, 70 
endorsement, 46, zi6, 138 
signature on 5 /£, 34, 137. 347 
transfer, re stocks and shares, 346 
Forms of : 

acknonledgment of derasit of 
documents or valu^les for 
safe custody, 529 
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Fotnu oU-^ontd, 
ackoowledgment of secnnties as 
cover, 525. 

advice of d^veiy of securities, 524. 
agreement to hypothecate goods to 
secure foed loan, 507. 
authority to agent to sign cheque, 

25* 

authority to draw— letter of 

guarantee, 518, 526 
balance sheet of. 

Bank of England, 423 
Bnpeiial Bank of India, 417, 
Indian ]^k, 48i>485 
Eeserve Bank of India, 402, 418 
bank balance sheet. 

Bank of England, 423. 

Imperial Baidc of India, 4x7. 
Indian, 48i'485 

Beserve Bank of India, 402, 418 
bank account, letter for openmg, 
535 

Bank of England balance Aeet, 
433 - 

bank return of. 

Bank of En^nd, 423 
Impenal Bank, 417. 

Reserve Bank of India, 402, 418. 
banking companies periodic state- 
ment, 486 

bill of erchange, foreign, 87. 
bill of exchange, inland, 86 
bill of lading, 355 
bill of sale, 372 
bills received registers, 
for collection, 476 
for discount, 476, 
cash book, 

paying cashiers, 474. 
received day-book, 473 
receivmg cashiers, 475 
cash credit form, 520 
dean letter of credit, 208 
deanng house settl^ent, 77 
confirmation of current accounts 
overdraft balance, 324 
confirmed letter of credit, 213 
63 

curieut account, either or 
stimvorship, 535 

current account overdraft balance 
confirmation, 524 
current account rules, 334 
dqiosit receipt, 157 
dividend payment direct to bank, 
mstructions to jomt « t o ck 
companies, 329 

docket for ledger postmg, 479 
documentary letter of credit, 200 
dock warrants, 360 
ttther or survivorship, 535 
endorsements, 50-53, 


Focms oi—Cont^ 

executors' request for advance, 
529 

fixed deposit, receipt of, 157 
garnishee order, 229 
goarantee letter of, 518 
htmdis. 143-X53 
darsam, 148 
johhmt, 146 
waijar, 151 
naddappu vaddt, 150 
nakal, 152 
parpaith, 151 
purja, 147 

h^ouecation, for advances in ac- 
count, current, on imports, 5x3. 
hypothecation, letter of, agunst 
overdrafts and loans, 514 
hypothecation of goods, agreement 
to secure fixed loan, 507 
hypothecation of goods, docu- 
ments of title and secunhes, 512 
hypothecation of shippmg docu- 
ments trust receipt for, 515 
Imperial Bank of India balance 
riieet, 417 

indemnity bond, 522 
instructions to joint stock com- 
panies to pay all dividends 
direct to the bank, 529. 
insurance companies* penodic 
statement, 507 

jomt loan account, letter re , 538 
letter by partners of the firm d^- 
mg with a bank, 536 
letter endosmg FN as secunty 
for an overdraft, 515 
letter for openmg account, 535. 
letter of credit, 
cleanC 208 
confirmed, 213 
documentary, 209 
letters of deposit of produce war- 
rants as security for a loan, 530 
letter of deposit of secunties m 
safe custody, 539 
letter of guarantee, 518 
letter of guarantee, authority to 
draw, 518, 526 

letter of hypothecation— -against 
overdrafts, loans, etc . 514 
letter of ben, 527-528 
letter of ben memorandum for 
securing bankers’ advances 
agamsl stock exchange secu- 
nties, 527-528 
letter of request, 211 
letter of trust. 218 
letter of undertaking by company 
not to create any further 
charge, 522 
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Forms of — Contd 

letter of imdertaking in connechon 
'nith equitable mortgage, 525 
letter for deposit of securities m 
safe custody, 539 
letter re jomt loan account, 538 
lien, letter of, 527*528 
life policy, mortgara 532 
list of secunties hrid as cover, 523 
loan apphcation, 538 
man&te by company appomtmg 
bankers, 283 

mandate m favour of agent, 252 
mandate or authority ix a person 
to draw upon another person’s 
account, 536 

memorandum of deposit of the title 
deeds to secure advances to 
the customer, 540 
mortgage, eqmtable, letter of 
undratakmg for, 525 
mortgage of life poliqr, 532 
noting dishonour of bill, 132 
opening account, letter of, 535 
overdiw, confirmation of current 
account balance, 524 
overdraft, letter of hypothecation 
agamst, 514 

ovetoiafts, pro-note enclosed as 
security for, 515 
per pro signature, 48, 51, xzp 
pledge of goods to secure a demand 
ca^ ci^t, 509 

profit and loss account of Reserve 
Bank of India, 396, 404 
promissory note, 85 
protest, householder's for dis- 
honour 'Of hills, 134 
request by executois for advance 
to pay duties before probate, 
529 

request letter re letter of credit, 
211 

Reserve Bank of India balance 
sheet, 396, 404 

Reserve Bank of India profit and 
loss account, 404-405 
rules rdatmg to cuirent account, 
534 

rules relatmg to loan, 537 
rules relating to security, 538 
safe custody, acknowlragment of 
deposit for, 529 

secunties, advice of dehveiy of, 

524 

securities as cover, acknowledg- 
ment of, 525 

secunties bdd as cover, list of, 

525 

secunties, letter of ben on, 527-528. 
settlements at the clearing house, 
79. 80 


Fotms of— Contd 
signatures, 119 
sbps for ledger TOstmg, 477 
statement (penodic) to be pnbhrii- 
ed by bankmg and insurance 
compames, 507 

title deeds to secure advances, 
memoiandnm of deposit of, 
540 

trust letter, 218 
trust receipt, 5x5-518 
trust receipt for hypothecated 
riuppmg documents, 515 
nndertokmg by cnstomer to keep 
specified balance m consideration 
of the bank discountmg bills, 

530 

usual current acconnt rules, 534. 
uarehouse-keeper's cotificate, 361 
Fraud : 

by co-partneis, 271 
Fraudulent Prefnence, 463 
(See Insolvency) . 

Functions of a Baidcer, 

(See Banker’s Functions) 

G 

Garnishee Order, 229 
absolute, 230 

attachmg cunent acconnt, 56, 229, 
239 

form of, 23c 

jomt account and, 259 

nisi, 230 

General Acceptance of Bdl, 9S 
Genera! Grossing : 

alteration of, to speaal, 64 
General Letter of Credit. 203 
General Lien. — (See Lien) 

General Meetmg of : 

Resei^-e Bank of India, 388 
Gilt Edged Secunties, 171. 336 
Gold : 

bulbon standard, 196 
corns, X78 

exchange standard m India, 193 
lepd tender, 178 

resene against paper currency, 

179. 181 

standard of cuixency, 178 
suspended, 183 

Goldsmith : , 

English bankmg and, 5 
receipts, 181 
Goods : 

advances agamst. 352 
driivery of, agamst bill of lading, 
355 

documents of tine to, 354 
sale of, by mercantile agrats, 354 
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GoodwiU : 

sale of paxtneidup and, 276 


Government SecuntieSy 343 
(See Baxdcer’s Securities) 

Government Stock 
Bank of England, 428 
Granting of Loans 
(See Loans) 

Grants of Administration, 313 
Gresham’s Law : 
for bimetallism, 186 
fox monometallism, z 86 
for pap^ currency, 187 
operations of, 187* 

Guarantee : 

bond, as secnnty for advance, 

bond of, joint or several, 375 
bonds, 172, 375 
collateral security, 374 
capacity of parties under, 376 
compames and, 376 
compoondmg with principal 
debtor, 379 
consideration for, 373 
contmumg, 374 

and reibiement of partner from 
paxtnoc^ip, 374 
revocation of, 374 
contracts of, 

capacity of parties under, 376 
collate]^ secunty m, 374 
compoundmg witb prmcipal 
debtor and, 379 
consideration in, 373 
disclosure of matmal facts in, 
375 

indemnity distmct from, 372 
married women and, 376 
non-disclosure of facts m, effect 
of. 375 

partner^ip and, 376 
stamp duty on, 240 
surety m, 374 
surety, liability of and, 377. 
variations m terms of, 377 
wntten, necessary m English 
law, 373 

contracts, stamp duty on, 240 
defined, 371 
directors' personal, 304 
> discharge of surety, 377 
disclosure of material facts, 375 
English and Indian Acts compar- 
ed. 373 

extension of credit m, 377 
&ilure to sue m contract s of, 379 
fresh, when needed, 374 
mdemmty contracts of, 372 


Guarant ee *' " ContA 
jomt and several, 378 
limited, 380 
linuiation, 379 , 

material facte, disclosure of, 375 
on behalf, of jomt stock compa- 
nies, 303. 

partnership, and, 266 
promisee m mdemmty contracts, 

373 

promissory notes and bills in lieu 
of, 382 

promoters' personal, 303 
release of, 377. 
specific, 374 

stamp duty on contract of, 240 
subrogation, right of and, 381 
surety in guarantee contracts, 

374 

surety, m contracts of, companies 
as. 374 

company as, 376 
discharge of, 377 
liability of, 377 
mamed women as, 376. 
partnership as, 376. 

'n^te of, 381 
temunation of. 381 
death of surety, 381 
revocation, 381 

value of, from banker's stand- 
pomt, 375 

variation m terms, 377 
wntmg necessary m Engliidi law, 
373 

Guarantor t 

death or bankruptcy of, 378, 382 
death or bankruptcy of a jomt, 
379 

insanity of, 379, 382. 

H 

Hathchita, 147 
Hath Udbar, 495 

High Denomination Notes, 
demonetisation, 398 
Hilton Young Committee : 

on Indian Currency, 195. 

Hindu : 

ancestral property of, 319 
couple jomt account, 175 
cnirent account with family firm , 
320 

joint family firm, 318 
karta and co-paicenera, 319 
karta of fiimily, 319 
harta's power to borrow, 319 
new bnsmess by father, 320 
probate for will of a, 316 
self-acqmred property of, 316. 
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History and Devdopment <d 
Bonking, (See Banking) 

History of Girrency : 

. metallic, in En§^d, 379 
metallic, m India, 190 
paper, in England, x8i 
paper, m India, 198 
Holder m Due Course, 93< 
deflmtion of, 93 
estoppd as to, 137 
good £uth, 93 

of B/E acquit after dishonour, 
117 

of B/E, lost, 4a, 123 
of Bill, not presentmg it for 
payment, 105 

presumption '&at every holder 
IS a, 136 

rights of, for stolen bills transfer- 
red, 117 ' 

to give notice of didononr of, 
B/E, 129 

Holding out as a Partner, 269 
Honour : 

acceptance for, 100 
payment for, 105 
Hundis, 143-152, 499-502 
(Sea Bills of Excbanp) 
accqitance of, oral, valid, 96 
Bengal mdigenoos bankmg and, 
499 

darsam, 147, 500 
dhamjog, 146, 500 
financmg mtemal trade by, 500 
firmanjog, 130 
forms of. 146-152 
hathchtta, 147 

hundtana, for discounting, 500 
jokhmt, 145, 500 
hhatapeta, 147, 495 
hhoha, 150 

legal position of, 343 
' mmjar, 150 
mudati, 350, 500 
nadappu vaddt, 147, 50X 
ndkal, 152 

notmg not necessary, 146 
pmth, 350 
panchayatt, 150 
parpatth, 150, 131 

a s, 146, 500 
]ogt, 144, 500 
standardisation of, 505 
zikn chits, 146 

Husband and Wife Joint Account, 

175. 258 

Hypothecation, I^etters of. Forms, 

341. 358. 507. 513-315 

Hypothecation of Goods : 340 
agamst letter of credit, 2x9 
forms, for, 507, 5x2 


Identification, Letter of, 204 

Illegal Partnership, 261 
cannot sue onfeiders for recovery 
of money, 26x 

liabihties of, members of, 261 
memb^ of, punishable with fine. 

Sec 4(4) ^all not apply to jomt 
fenuly film m. 262 
where more than ten persons, m a 
bankmg bnsmess, 263 
where more than twenty persons, 
m a tradmg firm, 263 
Illiterate Drawer of Cheque, 36 
Imperial Bank of Lidia, 407-420 
amalgamation of Presidency banks 
to form, 407 

amendmg Act and Beserve Bank 
of India, 407 

authonsed business of, 413 
balance sheet of, 437 
banker of Government of India 
discontmned, 15 
boards of management of, 409 
business of, 413 
authonsed, 4x3 
commercial, 433 
prohibited, 416 
central board of, 410 
constitution of, 408 
boards of management, 409 
capital and shares, 408 
central board, 4x0 
local boards, 412. 
powers to make bye-laws, 410 
' estabhshment of, 15 
reasons for, 407 

Government bankers discontmued, 
408 

local boards of, 4x2 
management of, by 
Central Boar^, 410 
Local Boards, 4x2 
prohibited business of, 4x6 
Btetistics, 418 
vreddy return of, 4x8 
Impersonal : 
customer. 33, 281. 
payee, 31 

Implied Authority : 

of partner m partnership, 265 
Incobate Instruments, xxx 
fillmg m blanks permitted m, 3x2 
Inconvertible Paper Currency, 

Evils of, 187 

Incorporated Societies, 333 , 

(See Association) 
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Indemnity and Guarantee^ 372 
Indemnity Clause : 

re directors, 288 
Indenuuty Contract, 

(See Guarantee) 
amount recoverable under, 373 
distmct from guarantee, 372 
n^ts of promisee, 373 ’• 
Indian Currency. (See Currenqi) 
Indian Stamp Act : 
scale duties of under, 235 


Indication, Letter of, 204 
Indigenous Bankers : 
associations of, 493 
Auroras, il 
BengaUs, 499 
Brahmins, 502 
Chettis, II, 490i A 9 ^> 50^ 
combination of banking and 
tradmg, 491 
deposits with, 490, 499 
financmg of crop by, 492 
financmg of goods and industries 
by, 493 

fina.Tir.iTig of internal trade by, 491, 
495 

functions of, 494 
grievances of, 498 
hundts, 143-152, 499*502 
internal tme financed by, 491, 

m Bengal, 498 

in the Presidency of Bombay, 493 
Jamas, ii, 490 
KaBtdatkurtchi, 502 
Khatns, iz 

loans and advances by, 495 , 

Maruians, ii, 490, 493 
Madras, 501 

modem bankmg amd, 493 
Multams, ii, 490*, 492, 502 
accommodation received by, 497 
Nattahhotai Chetty, 490, 501 
Shroffs, 493 

accommodation received by, 497 
discountmg of hundi by, 496 
do not advance on mortgage, 
497 

'financing of mdustries by, 496 
loans to Sowhars by, 495 
Sowkars, 495 
tradmg combmed by, 491 
Vaishyas, ii 

warehouse fecilities and, 497 
Indigenous Banking in India : 
accounts system in, 495 
advancmg loans m. methods of, 
495 

byajbadla, 495 
chtuu khata, 495 


Indigenous Banking in Xndia>~ 
Contd 

hathudhar, 495 
hhatapeta, 495 
miyadi hhata, 495 
Auroras, 11 
bankmg hours m, 495 
British pnvate banlm and, 504 
Byajbadala, 495 
Chain khatas, 495 
Chettis, 490 
classes of, iz, 490 
combmation of tradmg with, 491 
deposit bankmg in, cnltivabon 
of, 490. 505 

deposits and cheques for, 490 
early historv of, 3 
evolution of, m Bengal, 498 
financmg of crop by, 492 
financing of go^s and mdustnes 
by* 493 . 

financmg of mtemal trade by, 49T, 

495 

functions of a banker m, 494 
general structure, 490 
grievances of bankers m, 498 
Hathudar, 495 
hundts m (^ Hundts) 
standardiration of, 505, 
improvement ofT suggestions for, 
505 

Jamas, ii, 490 

Kallidathuncht Brahmins, 502 
Khatapeta, 495 

large type of banker and, 492 
Mahajans or associations of ban- 
kers to regulate, 493 
Manvans, zz, 490, 493 
methods of advancmg loans *n 
Bombay, 495 

null mdustry assisted by, 503 
Mtyadi Khata, 495 
modem bankmg linked to, 493 
modem development of, zi 
MuHanis, zz, 490, 492 
Nattukkottai Chetty, 490, 491, 501 
position and fimctions of, 494 
possibilities of, 494 
procedure of fin&ce by shroffs, 

496 

prominent castes of, zz 
rate of interest m, ch arged by 
village banker, 4^, 495 
Shroffs and accommodation they 
receive, 497 

suggestions for improvement of, 
505 

warehouse facihties and, 497 
Iidocsement. (See Endorsement). 
Indorser. (See Endorser) 
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Industrial and Land Mortgage 
Banks, 430-456 
agnctil'toial credit and, 433 
biodE capital financed by. 430 
brief review of, in different pro- 
vinces of India, 447. 
Ajmer-Merwara, 452 
Aibam, 452 
Ben^, 451 
Bombay, 449 
Central Provmces, 45a 
Madras, 447 
Punjab, 452 
United Provinces, 452. 

Bnbudi Agncultural Credits Act, 
453 

Agbcnltuial Mortgage Coxporar 
tion Limited, 453 
constitution of, 453 
co-operative credit societies and, 

430. 434 . . . 

co-ordination of credit societies 1 
and, 443 

co-oidmation with agxicultnral 
department, 444 

co-ordination with Keserve Bank 
of InduL, 445 
deposits long terms, 430 
floatmg capital provided by, 430. 
Government asibtance, 436 
improvement of land, 444 
m Bengal, 451 
m France, 435 
in Germany, 431 
m India, 432, 436 
land, 435 

loans, long term, 430 
long term deposits, 430 
liquidation of old debts of, 443 
long term loans, 430 
object of, 430 
short term credit, 430, 455 
statutory obligations of Reserve 
Bank of India, 438 
statutory report and bulletins, 438 
underwntmg of shares by, 430 
village co-operative bank, 440 
Industries, Finance of, by Indi^- 
nous Bankers, 493 
Infant, 91, 113, 174 
as an agent, r74 
as an executor, 3x3 
cannot give e&(^ve discharge, 

174 

current account m name of, X74 
deposit receipt m name of, 159 
msolvency of, 457 
hability of, as party to bill, 1x3 
partner, 280 

witness to a signature, X74 


Tnlawd Bill oS Exchange. 

(See Bill of Exchange) 

Insanity. (See Lunatics) 
of guarantor of loan, 379, 382 
Inscribed Stock, Transfn at, 343 
Insolvency : 457-472 
Acts govenung law of, 457 
acts of, 59, 459 
adjudication oj^er, 460 
effrot of, 460 

annulment of composition scheme 
m, 464 

banker protected until notice of, 

60 

banker to account to trustee, 60 
banker to stop payment m, 60 
banker's hen on shares pledged, 

341 

banker’s payment m ignorance of, 
60 

bankrupt’s petition m, 459 
borrower's, 34X 

cheques payable to undischarged 
bankrupt, 69 
composition m, 463 
annulment of, 464 
debts not wiped off by, 464 
creditor’s petition m, 458 
creditors’ qualifications, 458 
customer’s, 39, 69, X39, 341 
deahngs after petition m, 462 
debtor's property, 465-468 
debtor’s qualifications, 459 
debts not wiped off, 464 
depositor’s and bankw, X59 
doctnne of rdation back, 461 
executiou creditors, 471 
foreigner and, 458 
fraudulent preference m, 463 
general observations, 457 
guarantor of a loan, 378, 382 
Indian law contrasted, 59 
infent's, 457 

jomt stock company and, 458 
jurisdiction of Court m, 458 
jomt account party’s, 259 
lunatic and, 458 
married woman's 256, 457 
mmor, 457 

ofiScial assimee vesting of pro- 
perty of debtor, in, 465 
oraer of adjudication m, 460 
effect of, 460 
partner’s, 268 
petition m, 458 
bankrupt’s, 459 
creditors, 458 
deahngs after, 462 
preferential debts in, 472 
proof m, 468 

by creditors, different 13^3 of, 
469 
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Lisolvency— Contd 

by execution creditoiSi 47^ 
by secured creditors, 469 
interest in, 471 
preferential debts, and, 472 
property of debtor in, 465 
after-acqiuied, 466 
dieqne from after acquired, 467 
divisible amongst creditors, 465 
foreign state, 467 
onerous, 468 

reputed ovniership of, 466 
situated m foreign state, 467 
vesting of, m official assi^ee, 
463 

protected transactions m. 461 
protection order in, 460 
provmg of bills m, 135 
qualifications of, 
creditors, 458 
debtors, 439 
receivmg oraer m, 460 
relation back, doctrine of, m, 461. 
scheme of arrangement m, 463 
annulment of, 464 
dd>ts not vnped ofiE by, 464 
scheme of composition, 463 
debts not wiped oS, 464. 
secured creditors, 469 
set-off m, 472 

transactions protected m, 461 
vesting of property of debtor in 
offii^l assignee m, 463 
Insolvent : 

acting as directors, 287 
cheque payable to undischarged, 
^ 59 

d^osit receipt m name of, 139 
fomgner, 458 
infent, 457. 

]omt stock company, 458 

lunatic, 458 

roamed woman, 437 

partnership, 438 

trustee, 324, 325 

when drawee of B/E is, 97, 

nho can be made, 437. 

Inspection of Bank Bools, 176 
Instalments : 
bill payable by, 99 
maturity date when biUs payable 
by, no 

promissory notes pa3rable by, 99 
Insurance Policy : 
approved marme, 206 
life, advances against, 172 
marme, a shippmg document, 173, 

358 

stamp duty on marme, 239 
Interest : 

bank collecting, on secunties, 166 


Interest— Confd 
batfk rate of, 173. 
by way of d^ages, 227. 
collection of, by banker, Z65. 
coropound, 229 

deem or ban&uptcy of borrower 
and, 228 
defined, 227 
different rates of, 173. 
excessive, 227 
from date of demand, 227 
m insolvency, 471. ' 

judgment debts and, 229 
oq bill until realisation, 124 
on current account, 227 
on debentures of jomt stock com- 
panies, 245 
on fixed deposit, 136 
on mortgages, 229 
oi*6niiafts, and, i6z. 229 
payable on dishonour of bill, 124 
proof of, in insolx'ency, 46S 
date of computation in, 46S. 
rate of mterest not specified. 173 
alteration of, B/E, 127. 
excessive, 227 

Resen'e Bank of India, rate of, 
400 

ngbt of, 227. 
simple, 229 

vallage banker and, rate of, 490, 
495 

Interest Warrant, 40 
not negotiable, 41 
signature on, 40 
Internal Trade and Finance : 

indigenous banking and, 491, 493 
Intoxicated Persons : 

current account of, 236 
Ipso Facto, 288 
Irredeemable Debentures, 163 
Irregular Cheques, 53 
Irrevocable Letter of Credit, 207, 214 
Issue Department of : 

Bank of England, 424, 423 
Eesen'e Bank of India, 389 

J 

Jagat Seth, 4 

Jainas (Indigenous Bankers) » II. 
490 

Jewdlery and Plate in Safe Custody, 
167 

b^er only custodian lor, 167 
wrong ddivery of, 167 
Joint Account, 175, 257 
banker opening a, 175. 257. 
bankmg account, X75, 237. 
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^ Joint Accoont— ^o»f(Z 

bankruptcy of a party fo, 25s 
bank's power of set-off, 260 
between hnsbqnd and wife, 175, 
258 

deau of a party to, 175, 259 
executozs m, 259 

garnishee order against one cannot 
attach, 259 

husband and wife in, 175, 255 
of a Hindu couple, 175 
overdraft on, 260 
safe custody articles in, 262 
signatures in, 175, 257 
survivorship nght in, X75. 258 
trustees in, 259 
Joint and Several : 
guarantee, 378 
partners' debts, 276 
promissory notes, X41 
Joint Hindu Fanuly Finn, 3x8. 
ancestral property of, 3x9 
co-parcener's ng^t m, 319 
current acconnt with, 320 
distinct from partnen^p, 3x8 . 
harta of, 319 

karta’s power to borrow, 319 
manager only can pledge cndit, 

319 

manager or karta of, 3x8 
new busmess by father m, 320 
outside partners and, 320 
peculiarity of ancestral busmess 
of, 319 

will and probate, 3x6 
Joint Persons : 
acceptance by, xoo 
club members as, 330 
current account m name of, 257 
deposit receipt m name of, 159 
safe custody articles of, 167, 261 
Jomt Stock Banks : 
disadvantages of. m India, 23 
early estabhshment of, m England, 

13 

early establishment of, m India, 13 
faduies of, m India, reasons for, 

33 

modem development of, m Eng 
land, 9 

modem development of, m India, 
22 

Jout Stock Cbmpanies, 162, 281 
advancing money to, 162, 283 
agents of, secret contracts by, 289 
amalgamation and reconstruction 
of, 309-311 
liquidation foe, 309 
sdueme of transto for, 3x0 
articles of association of, 162, 282 


Index 

Jomt Stock Companies— Contd 
as sureties, 376 

bank account, how opened, 283 
bank advances on title deeds of, 

383. 295 

bank lending on mortgage to, 162, 
283, 290 

bankers, appomtraent of, by, 283 
hanky’s loans to, 162, X71, 283 
* bank's precautions loans to, 
162. 171, 283 

borrowing powers of, X62, 281 
charges and mortgages by, 290 
fixed, 295 
floatmg. 294 
registration of, 29X 
compames liquidation account, 

309 

contractual capacity of, 113 
current account mandate tq bank, 
283 

debentures of. 163, 294 
as banker's securities, 163, 294 
bank advances on, 294 
banker's position re , 296. 
bearer, 295 
bonds, 293 

deposit of, wiffi bank, 294 
discount on issue of, 291 
fixed or floating, 294 
floating, 294 

forged endorsKuent on, 138 
frame of, trust deed. 29S 
interest on, 30X 
irredeemable, 163 
law applymg to, trust deed, 298 
liquidation mid, 308 
mortgage details re , 290 
pan ^assH, 164. 291 
receiver when bank Aoldmg, 
301 

redemption of, 163, 299 
ze-issue of, 164, 302 
stamp duty on, 245 
trust deed, 296 
advantages, 297 
frame of, 298 
law applymg to, 298 
deposit of debenture with bank, 
294 

directors of, 285 
(See Directors) 
endorsements by, 48, 51 
forms of signature by, jz, 119 
guarantee on behalf of. 304 
babibty of, 2S6 
resolutioa by board of. 285 
ultra vires acts of, 283 
hen, banker’s on shares of, 171, 
301 

loans, adiances and, 162, 171, 303 
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Joint Stock Companies--Cottt(2 
loans to. 162, 171, 303 
banker’s precautions for. 162, 

171. 283 

directors of. 288 
general precautions. 303 
new companies. 162, 303 
old estalni^ed company's. 304 
pnor to mcoipotahon, 304 
promoters askmg for. 303 
pro-notes by duectors for. 304 
loans to. couateral secuiiiy for, 

305 

mandate by. for openmg bank 
account, 283 
form of, 283 

memorandum of association, 162, 
282 

mortgage by, 290 
bank's duty on. 290 
failure to register. 294 
loans by bank on, 290 
register of, 294 
registration of, 291 
newly mcoroorated, 303 
old established, 304 
overdraft to, 305 
powers of directors, 285 
public and pnvate, 285 
reconstruction, 309 
register of members of, 305 
notice of trust m, 305 
register of mortgages and charges, 
294 

registration of mortgages and 
charges by, 291 

secret contracts by agents of, 289 
shares of, and partnership, 266 
shares of, hen on, 171, 301 
bank's overdraft and company's, 
171. 344 
sureties, 376 
transferee company, 309 
ultra wires director's acts, 285 
wmdmg up of, 305-311 
committee of inspection m, 306, 

308 

companies hquidation account, 

309 

compulsory, 305 

grounds for, 305 

insolvency of contnbutory and. 

, 458 

hquidator in, 306 
potion for, 305 
unclaimed dividends m, 308 ‘ 
under supervision of Court, 307 
undistributed assets in, 308 
voluntary, 307 
creditors, 307 
hquidator m, 307 
members', 307 


Joint Stock Companies— Contd 

under supervision of court, 

307- 

Jokhmi Hundi, 145, 500 
form of, 145 
Journal and Accounts, 

(See Bank Accounts) 

Jurisdiction of Court : 
for property in foreign state, 467 
in insolvency. 458 

K 

Kallidaikurichi Brahmm, An 
Indigenous Banker, 502 
Kappas 

as secunty for banker’s advances, 
353 

Karta of Joint Hindu Family, 319 
power to borrow, 319 
Khatapeta, 147, 499 
Khatris (Indigenous Banker), ii 
Khoka, 150 


Land Mortgage and Industrial 
Bank, 430-456 
agncultural credit and, 433. 
block capital financed by, 430 
bnef review of, m different pro- 
vmces of India, 447 
Ajmer-Merwara, 452 
Assam, 452 
Bengal, 451 
Bombay, 449 
Central Provmces, 452 
Madras, 447 
Punjab, 452 
Umted Provinces, 452 
Bntish Agricultural Credits Act, 
453 

Agncultural Mortgage Cor- 
poration Limited,'453 
constitution of, 453 
co-operative credit societies and, 
430. 434 

co-ordmation of ciedit societies and 
443 

co-ordination with agncultural 
department, 444 

co-ordination with Reserve Bank 
of India, 445 
deposits long terms, 430 
floating capital provided by, 430 
Government assistance, 436 
improvement of land, 444 
m Bengal, 451 
m India, 43a, 436 
loans, long term, 430 
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Land Mortgage and Indnatriat Bank 
— Contd 

long term loans, 430 
object of, 430 
Aott tenn credit, 430, 455 
statntoiy obligations of Seserve 
Bank of India, 438 
statutory report and buUetme, 438 
nnderwntmg of ^ares by, 430 
village co-operative bank, 440 
Land Mortgage^ Bngtish, 368 
Law Relating to Clnfas, 327 
Ledgers : 
depositors, 477 
general and subsidiary, 477 
slip system of posting m, 477 
Leeman’a Act, 331 
speculation m bank shares nnder, 

351 

stock exchange rules and, 351 
Legal Mortgage of : 

1^ insurance policy, 362 
title deeds, 172 
Legal Tender : 
and cheque, 43 
composite, m England, 181 
gold as unlimited, m ^gland, 178 
payment of B/E m, 126 
silver coins unhmited, m India, 

202 

token corns hmited, in England, 
181 

Letters of Adnunistration, 3x2 
(See Executors) 

Letter of Credit, 203 
backed, 2x0 

banker issnmg, fails, 2xx 
bills acc^ted against, 207, 2x0 
circular, 204 
clean, 206 
commercial, 205 
confirmed, 207, 2x2, 2x4 
customer's contract with banker 
for, 210 
defined, 202 

documents of title with, 206-209 
encashment credits, 203 ' 

financmg produce or shipments, 
2x0 

forms of, 208, 2og, 213 
general and special dislanguished, 

203 

irrevocable, 207, 2x4 
issue of, against cash, guarantee or 
security, 205 

letter of hypothecation, 2x9 
letter of request, 2x0 
marginal, 207 
meanmgless, 2x4 
negotiations of drafts under, 2x5 
42 


Letter of Credit— Contd 
not negotiable, a^o 
open, and documentary, 206 
paying banker's endorsement on, 
204 

personal, 203 

request letter of customer for, 2x0 
xoim of, 2XX 
revocable, 207, 209 
revolving, 2x5 

shipment of produce and, 2x0 
stamp duty on, 240 
tiavimets facility, 203 
trust letters, 2x6-2x8 
form of, 218 
usual penod of, 206 
varying forms of, 203 
when banker issumg, fails, 2x1. 
with circular notes or cheques, 204 
Letter of Guarantee, 205 
form of, 3x8 

Letter of Hypothecation, 2x9. 34X, 

358 

forms of, 34X, 507, 5 xa- 5 xs 
Letter of Identification, 204. 
l,etter of Indication, 204 
Letter of Lien, Form of, 527-528 
Letter of Power of Attorney : 

stafup duty on, 249 
Letter of Request : 
and letter of credit, 2x0 . 
form of, 211 

Letter of Trust, 216 
advances on diipments and, 2x7 
form of, 2x8 
not a bill of sale, 2x7 
not a mortgage, 217 
• person givmg, acts as bankers' 
agent, 217 

receipt of goods for sale as trustee, 
2x7 

receipt of shippmg documents 
against, 2x7, 

Liabilities in Bank Balance Stippy. 
, 488-489 

Liabdities of : 
acceptor of bill, 100 
banker (See Batiker’s Liability), 
contingent nature, 489 
directors. 286 

resolution by board of, 286 
ttlfra vtres acts of, 286 
endorser. 45, 114, 121 
executors, 313 
members of the club, 330 
mortgagor and mortgagee, 365, 
368 

partners, 271 
trustees, 325 
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secunties and 


301 


and 


Lien : . 

advances against 
339 > 34 * 

and power of sale, i66 
banker's, 

general and parbcnlar, loo, 34 * 
on bearer bonds deposited for 
advances to trustees, 3*3 
on own shares, 349 
on securities deposited for ad- 
vances to trustees, 301 
on shares of joint ^ock com- 
panies, 163, 301 
companj's on its shares, 
distinct from pledge, 339 
letter of. form of, 527 ' 5*8 
life policy and banker's, 361. 
on shares, 301 
power of sme through, z66 
shares with blank transfer 
purchaser’s, 348 
stock-broker's, 351. 

Life Insurance Policy 1 
as security for advance, 172, 3^1* 
assignment of, 362 
deposit of, against advance, 361 
eqmtable mortgage of, 362 
form of letter of mortgage of, 532 
legal mortgage of, 362 
notice, of, 362 
hen on, 362 
mortgage of, 362 
surrender value of, 172, 361 
Limitation Act : 

banker and customer, between, 
221 

fulure to sue withm penod fixed 
by, 379 

Limited Company. 

(See Joint Stock Company) 
Limited Guarantee, 380 
Limited Liability : 

mtroduction of, to banks, 8 
Limited Partnership, 277 
Liquidation, (See Winding up), 
collection of cheque m bank's, 220 . 
company's 

amalgamation and, 309-31 1 
compulsory, 305, 
debenture holders m, 301 
grounds for, 305 
liquidator in, 306 
reconstruction and, 309. 
scheme of transfer instead of, 
310 

wduntaiy, 307 
Loan : (See also Advances) 
apphcation for, form of. 502 
as an overdraft, 161 
balance sheet item, 487 
bankers hen, for, z66 


Loan— ^onid 

by bankers on secnnty of bearer 
bonds of trust account, 323 
companies shares, 163 
debentures, 163, 294 
gilt-edged, 171 
by bankets on secunty of 
guarantee bonds, 172 
life pobcies, 172 
own shares, Z71, 294 
sbippmg documents, 173 
title deeds, 172 
to executor, 3x4 
trust account, 323 
call and short notice, 170 
clean, 338 

collate:^ secunty agamst, 305 
companies and their power tc 
borrow, 162, vjt, aSr 
companies pnor to mcorpoiation, 
162. 303 

customers for, 161 
busmessmen, 162 • 

joint stock compames. 162 
partnership, 162 
pnvate individuals, 161 
discharge of, by a mmor, 174. 
fixed, j6i 

indigenous banking, 495 
industnal bank's, 430 
interest on, 227 
hen of banker for. Z71 
mortgage banks, 450 
mortgage by company for, 290V 
overdraft arrangement for, z6l 
register of, 339, 427 
to directors not allowed, 288 
to executors, 314 
to joint account holders, 260 
to joint stock companies, 162. 281 
to local autbonties, 333 
to minors, 174 
to municipahties, 335 
to partnership firm, 162, 264 
trustee's, and bis hen, 325 
Local Authorities, 333 
bank accounts for different depart- 
ments of, 335 
banker's advances to, 333 
borrowmg power of, 333 
cheques, how signed by, 334 
deposit with baitirs by, 334 
loans to, precautions for, 333 
mortgage of property by, 334 
municipal tiadmg, 335 
statutory powers of, 334 
tradmg powers of, 335 
London Clearing House, 76 
(See Clearing) 

Lost : 

B/£ and issue of duplicate, 42, 
123 
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Lost->Cont<2 
bill and indemnity, 123 
bill of exchange, 123 
cheque and issue of duplicate, 42 
deposit receipt, 158 
instruments and presumption as 
to stamp, 136 
Lunatic, gi 
agent, 256 

as an executor, 312 
current account of, 256 
defined, 256 

guarantor becommg, 379, 382 
msolvent, 458 

I 

M 

Mahajan or Associations of Bankers, 
493 

Mahomedan : 

probate for will of a, 3x7 
Maijar Hundi, 150 
form of, 150 
Managing Agent : 
banmng compan7 cannot employ, 
*7 

to appomt directors, 288 
Management of Qub, 330 
Mandate . 
forms of, 252, 283 
to agent to sign, 252 
to bank by company, 283 
Marginal Lettei of Gre^t, 207 
Marine Insurance Pohcy t 
approved, 206 
Boippmg document, 358 
stamp duty on, 239 
Market Rate of Discount, 173 
Market Rate of Interest, 173 
Marking Cheque, 65 , 

and customer's ngbt to counter 
mand, 65 

at the instance of drawer, 65 
at the mstance of holder, 67 
between bankers, 66 
customer's death and, 312 
effect of, 65 
object of, 65 
Married Woman : 
as an executor, 314 
as sureties, 376 
capacity to contract of, 256 
current account of, 236 
form of endorsement by, 32 
msolvent, 236 

jomt current account with hus- 
band, 175. 237 
strtdhan of, disposal of, 316 
Harwari (Indigenous Banker), xi, 
490, 493 
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Material Alteration : 
crossing, general to special and, 64 
m contracts of guarantee, 375 
on a cheque, 37, X27 
payment m spite of, 123 
when alteration m B/E is, 127 
Mate’s Receipt : 

not a bill of ladmg, 337 
Maturity Date : 
calculation of, 108, xix 
Indian and English Law as to, ixo 
of bills of exchange, jo8 
presnroption as to acceptance 
before, 136 

presumption as to transfer before, 
136 

transfer of bill after, X17 
Meanm^ess Letter of Credit, 214 
Meetings, Board * 
directors to attend, 286 
Members’ Winding up of Companies, 

307 

Memorandum : 

of association of company, z62, 
282 

of deposit with dock warrant, 361 
of deposit, form of, 305 
of pledge, 338 
Mercantile Agent, 234, 353 
bonowmg powers of, 334 
definition of, 354 
sale of goods by, 334 
Metallic Currency * 

Bntish, 178 

Gresham’s law for, 180, x66, 187 
Indian, 190 

Metropolitan Clearing, 78 
(See Qeanng) 

Minor, (See Infant), 91, Z13, X74 
as an agent, 174 
as an executor. 313 
bank account m name of, 174 
cannot give effective discharge, 

174 

’ current account in name of, 174. 
deposit receipt m name of, 159 
insolvency of, 437 
liability of, on bills, 113 
partner, 280 

witness to a signature, 174 
Mint Par of Exchange, 189 
Misfeasance of Directors, 288 
Miyadi Khata, 493 
Modem Bankmg : 
co-operative credit, 26 
English, 9 , 

exchange, 21 
mdigenous, xi 
joint stock, 22 
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Modem Bnglidi land Mortgage, 

‘ 368 • 

Mogjbiu! Period Banfcmg in India, 3 
corns dnnng, 4 • 

Money: 

fnncbons of, 186 

Monetary System, (See Gnttency). 
Monometallism : » 

Gie^am's law le , x86 
difficulties of silver, 196 
Moneylender : 

d^mguished from banker, 154 
Monthly Statement to be fil^ z8. 
Moratorium : 

application to Oiort for, 18 
Mortgage : 
anomaloiis, 365 
conditional sale and, 363. 
debentures and, 163, 290. 
deed, stamp duly on, 240-241. 
defined, 363 

details of, m debentures, 291. 
English, 364* 

equitable, defined, 351, 364 
executor's power to, 312. 
fixed and floatmg, 294 
floating and fixed, 294 
form of, 365 

immovable property and bank’s 
precaution m, 369 
land, 368 " 

le^, 363 

liabilities of mortgage and mort- 
gagor, 365, 368 
life insurance policy, 362 
form of, 496 
loan by bark on, 290 
modem English land, 368 
movable property, 370 
notice of policy, 362 
pan passu rights of parties and, 
2gi 

permissive waste, 367 
redemption, 363 
registn of charges, 294. 
registration and attestation of deed< 
of, 291 

registration of, 291 
rights and liabihties of parties, 365, 
368 

second mortgage, 370 
shares and, against advances, 349 
company’s hen on, 349 
pnonty of claim on, 349 
simple, and nght of parties, 363 
conditional sale and, 363 
sunple, interest on, 363 
sub-mortgage, 370 
tackmg, 369 
usnfinctuary, 364 
waste, 369 


Mortgage and Industrial Banks, 

430-456 

agncultnral credit and, 433 
block capital financed ty, 430 

bnef review of, m different pro- 
vinces of l^dia, 447 
Ajmer-Merwara, 452 
Assam, 452 
Bengal, 451 
Bombay, 449 ;; 

Central Provmces, 452 
Madras, 447 
Punjab, 452 
United Provinces, 452 
Bntish Agncultuial ^edits Act, 
. 453 

Agricultural Mortgage Corpora- 
tion Limited, 453 
co-operative ■ credit societies and, 
430. 434 

co-ordination of credit societies 
and, 443 

co-ordmation witii agncultnral 
department, 444 

co-ordination with Reserve Bank 
of India, 445 
deposits, long term, 430 
ffoatmg capital provided by, 430 
(Jovemment assistance, 436 
unprovement of land, 444 
m Bengal, 451 
in India, 432, 436 
loans, long term, 430 
long term loans, 430 
object of, 430 
short term credit, 430, 455 
statutory obligation of Reserve 
Bank of India, 438 
statutory report and bulletins, 438 
undenvntmg of shares by, 430 
village co-opeiabve bank, 440 
Mortgagee : 

foreclosure or sale by, 368 
liabihties, 368 
nght of, pnor, 368 
nghts and habfliiy of, 368 
nght to appomt receiv^ oy, 368 
Mortgagor : 

imphed contracts by, 366 
m possession, 367 
liabihties of, 365 
nght and li^ihbes of, 365 
nght of redemption of, 365 , 
Mndati Hundi, 150, 502 ' 

Multanis, 11, 490, 492 
Mutilation of : 
bills, 106 
cheques, 41 ‘ 

Municipal Trading, 335 
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N 

Nadappu Vaddi Hundi, 247 
foim of, 150 
Nakal, fonn of, 152 
Nationalisation, 428 
Bank of England, 428 
Bank of Fiance. 429 
New Zealand and Argentina, 429 
Nattakottai Chatty (Indigenous 
Banket), 490, 491, 501 
- Negotiable Instrument, 

(See Bill of E-vcha^) 
ambiguous, X12 
bill of lading is quast, 356 
defined, 93 

deposit receipt is not, 158 
Government promissory note is, 95 
holder m due course of, 93 
hundts, by custom is a. 143 
incohate, in 

letter of credit is not, 210 
presumptions m case of, 136 
Negotiability : 
bill of lamng and it's, 356 
defined, 93 
meanmg of, 93 

diaies with blank transfers and, 
171. 345. 347 
Nickel Goins, Indian, 202 
Non-Mercantile Bills, 235 
defined, 233 

Non-Registration of Partnership s 
effect of, 280 
Non-Trading Partnership : 

overdraft accounts of, 26r 
“ Not Negotiable ” Words : 
cheques crossed and, 62 
ciossmg \nth, 62 
effect of, 62 

mdorsement m spite of, 62 
mterest vrarrauts and, 41 
meanmg of, 62 
postal orders and, 41 
transfer not impeded b}', 62 
without two paralld Imes, 62 
Notary Pubhc : 

to record declaration of case m 
need paymg, loi 
to record details of dishonour, 132 
Notes, Currency, (See Currency] 
Notes, Issue of, b> Banks, 

(See Currency) : 

Notice in Lieu of Distringas, 348 
Notice of : 

countermandmg payment of 
dieque, 54 

dissolution of partnership, 271 
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Notice oi—Contd 
policy mortgage, 362 
letirment of partner, 270. 
trust and 

bank's advances, 325 
bank's hen on shares, 325 
company's register en^, 349 
transfer of current accoxmt 
mon^, 322 

^(otlce of Dishonour of B/E, 129 
banker and, 129 
by stranger, 130 
effect of not givmg, 130 
foreign bills m case of,^33 
holder must give, 129 
necessary for hundts, 130 
object 130 

omission to give when excused, 

131 

onus of giving, 130 
parties entitled to, 130 
period withm which to give, 131 
place of givmg, 129 
when unnecessary, 131 
where bill payable at foreign place, 
130 

where party entitled to, dead, 130 
Noting, loi, 132 
expenses recoverable, 132 
for dishonour of bill necessary, 
roi 

form of, 132 
rules as to. 132 
unnecessary for hundts, 146 

O 

Obliterated Crossing, 64, 123 
payment in spite of, 123 

Official Assignee : 
appomtment of, 460 
power to disclaimer of, 468 
property vested m, 460, 465 
after acquired, 466 
onerous, 468 

reputed ouneiship of, 466 
vestmg of property m, 465 
Onerous Property, 468 
Open Letter of Credit, 206 
Opening Account : 
form of letter for, 535. 
with a cheque, 30. 70. 

Opimon of Bankers as to Customer’s 
Account, z68 
declmmg to give, 170 
duty as to secrecy, 169 
Order Cheque, 127 
Order of Adjudication, 460 
effect of, 460 

Indian I^w contrasted, 460 
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Older of Adjadicatm^oaid 
property aqmred after, 466 
property vested in ofBciu assignee 
on, 460, 465 

protection order after, 460 
receiving order pnor to, 460 
, Order Nisi and Absoliite, 230 
Over Draft, 155, 151 
(See also L^] 
bills as secnnty against, 136 
clean, 338 

contoation of cnirent account 
balance, 485 
current account, 155 
executors in joint account, 259 
fixed deposit acconnt, 155 
fixed loan, 161 
form of hypothecation letter 
for, 464 

granting of an, 155 

infant and, 336 

interest on, rate of, i6r, 229 

joint account and, 239 

joint stock company and, 307 

non-trading partaeidup and, 261 

P 

Paith Hnndi, 150 
Panchayati Huodi, 130 
Paper Currency, (See Currency) 
Paper Cutiency Act, ( 1920 ), 199 

Paper Currency Consobdation Act, 
( 1923 ), 200 

Par of Exchange, Mmt, i8g 
Part Passu Ri^ts, 164, 291 
Parpaith Hundi, 130 
form of, 131 
Partial: 

acceptance of B/E, 98 
en&rsement, 43, 116, 118 
Parties to ! 

bill of exchange, 91, 113 
when not Ule to holder, 123, 
127 

capacity of, re , bid of e,diange 
91. 113 
cheque, 30 

Particular Lien, (See Lien) 

Partner (See Partnership)' 
agreement of, inter se, 272 
deceased, 268 

habihty of, for debts, 271 ' 
rumor, 280 

outside, m jomt Hmdu &mily 
firm, 320 

power of, to borrow, 264 
powers and duties of, 264 


Partnerslup: 

accounts, settlement of, on disso- 
. lotion, 277 

admission of new partner, 267 
agreement, 272 
as sureties, 264 

bank account to be in name of, 
266 

bankruptcy of partner, 268 
bank's power of set-oS, 266 
borrowmg powers, 264 
capital of deceased partner, 269 
cheques drawn by deceased 
partner, 269 

cheques drawn by insolvent 
p^er, 268 
conduct of busmess, 273 
contmuation of busmess, 274 
contmning guarantee on partner's 
retiiement, 266 
current account with, 263 
deabngs with, 273 
death of partner and, 268 
bankas advances, 268 
dissolution of, on, 268 
his capital, 269 
survn'orship right on, 268 
debt of, 271, 276 
defined, 261 

dissolution of, 270, 271, 174 
accounts, element of, 277 
banker and, 273 
by a suit, 274 
Omtt may order, 274 
notice of, 271 
partner's nghts on, 277 
doctrine of bolding out m, 269 
duties of partners, 264 
fraud by partner, 271 
goodwill of, sale of, 276 
guarantees and securities m, 266 
holding out, doctrme of, m, 269 
illegal, 261 

cannot sue outsiders for 
recovery of money, 261 
liabilities of members of, 261 
mmnbeis of, puni^ble witii 
fine, 261 

Sec 4(4) shall not apply to jomt 
fiunily firm m, 262 
when more (ban ta persons m 
a bankmg busmess, 261 
when more than twenty persons 
m a trading firm, 261 
implied authority of partner m, 
265 

insolvency of, 268 
jomt and, sepamte debts, 276 
joint Hindu femuly firm distmct 
from, 318 

habihty of every partner m, 271 
limited, 277 
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Partoetship — Cmtd 
loans to, 162, 264 
minor, 280 

znisappropnation by a partner of 
secnnties m safe custody, 267 
mutual nghts, 273 
name of, lestnchons as to, 279 
neglect or fraud by co-partneis, 
271 

non-tiading, accounts of, 261 
notice of, 
dissolution, 271 
retirement, 270 
outsiders dealmg witii, 263 
partner's agreement inter se, 272 
partner's liability for debts, 271 
partner's poirers and duties, 264 
power of partner to borrow, 264 
registration of, 279 
effect of non-, '280 
name of firm, restrictions as to, 
279 

retirement of partner, 270 
contmumg guarantee and. 266, 
271 

liabibty, contmumg, on, 271 
notice of, 270 

ngbts and liabibties of partners, 
266, 277 

seQunties of, 266 

set off nght of bank m, 266 

shares m compames, and, 266 

sureties, 337 

tradmg, 2dr 

wmdmg up of, 276, 277 
account on, 277^ 
banker and, 275 
sale of assets on, 276 
Pass Books, 223 
entires in, 

bmdmg customers, 223 
bmdmg m U S A , 224 
in banker’s favour, 226 
in customer's &vour, 225 
wrong, 224-227 
not an account settled, 224 
Pawn (See Pledge) 
stamp duty on agreement of, 246 
Payee, 31, 92 
account, 64 

fictitious person, 31, 125 
more than one. 44, 118 
name of, missptit, 44 
non-existog person, 3r 
Paying Cashier’s Day Books, 474 
• fiirm of, 474 
Paying-in>SIip, 474 
ledger posting dhrect from, 477 
Payment : 

by case m need, zox 
by mstalments of pro-notes, 99 


Payment— Contd 
conditional by B/E, 88 
countermandmg, 54 
dmosit receipt production for, 138 
diwonour of bdl by non, 129 
of bill, after setting off amount 
due, 126 

of bill, after sis^t, zo8 
of bill, at 8i|^t, 108 
of bill discharges it, 123 
of bill m le^ tender essential, 126 
of bill or cheque to wrong person, 
124 

of dieque m spite of countermand, 
55 

of crossed bills on counter, 62 
of crossed cheque. 62. 
of mterest on. bills, 124 
presentment of bill for, 104, 139 
Pencil : 

endorsement m, 49 
signature m, 36 

Per Procuration Signature (per 
pro ) : 

form of, 119, 120 
under power-of-attom^, 255 
Personal Letter of Credit, 203 
Petition m Bankruptcy : 
acts of insolvency for, 59, 459 
bankrupt's own, 459 
creditor's. 458 
deabngs afta, 462 
for wmdmg up, 305 
insolvent's own, 459 
junsdtcbon of Court for, 458 
order of adjudication after pre- 
sentation of, 460 
protection order after, 4G0 
rejection of, 460 
ration bade, 461 
Pleader : 

as agent appointed by merchant, 

255 

Pledge: 

advance against, of secunties, 33S 
bankruptcy of borrower, 441 , 

biO of iadmg, 340, 355 
collateral seennty m form of. 339 
defined. 340 

form of, to secure catii credit, 509 
lien distmct from, 338 
memorandum of, 338 
pawner, 340 
pawnee, 340 

nght to sue and sale in, 340 
stamp duty on agreement of. 246 
validity of, 340 
who may, 340 
Policy of Insurance : 
life, 172 
manne, 338 
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Post Dated : ‘ 

bfll. 96. 
cheques, 31. 

Postal OedetSj 41. 
dossuigs on, 4Z. 
not negotiable, 41. 

Power of Attorney, 255 
banker to record details of, 255. 
per pro, signature under, 253* 
stamp duty on, 249 

Power of : 
directors, 285. 

ddegation of, by trustee, 321. 
trustees, 32Z. 

Preference Fraudulent, 463 
Preferential Creditors, 472 

Preferential Debts, 472. 

(See Insolvency). 

Presentment of : 
bill for acceptance, 303, 139. 
bill for payment, 104, r39. 
deposit receipt, for pasment, 13S. 
Presidency Banks : 
amalgamation of, 14, 407. 
capital, rights and restnctions of, 

14 

establishment of, 34. 

Presumptions : 

as to contideiation in B/£, 90, 

136 

in case of negotiable instruments, 
336 

Prices and Currency, 388 
Private Limited Company, 285 
need not have directors, 2S5 
Probate : 

of Hindu’s will, 336. 
of Mahomedan's will, 317 
Profit of a Bank, Sources of, 473 
reserve fund to be credrted with 
twenty per cent of annual, r8 
Promissory Notes, 343 

(See Bill of Exdiange). 
an^iguous, 112. 
by ]omt Hindu family, 142. 
collateral secunty, 142 
company director's, 288 
discharge of, 323. 
discountmg of, 86, z6o 
early history of, 84. 
form of, 85. 
mcohate, rir. 
m lieu of guarantee, 382 
]omt and several, 141. 
payable by instalments, 99 
presentment for payment, 304 
stamp duty on. 234. 

Promoters of Company, I,oans, To, 

303 


Proof, in Insolvent : 
bv creditors, dmerent tvpes 
■468 

debts subject to, ^72. 
interest m, ^73. 

Property : 
ancestral, 3^9 
club's. 329 

insolvent’s property, ^63 
after acquired, l66 
divisible among creditors, 465 
Jhandnlent preference for, .163. 
onerous, .1^. 

reputed oimeisihip of, .166. 
situate in fordgn State, .167. 
vesting in ofic& assignee, 465. 
mortgage of, 369, 370. 

Protected Transactions in Insolvency, 
£61. 

Protection Order in Insolvency, 
460 

Protest : 

acceptance for honour under, 103. 
case rn need and, 303. 
defined, 302. 

expenses of. recoverable, 334. 
feunie to, dfiect of, 33d. 
for better secunty, 135 
for dishonour of biU necessary, zoz. 
for non-payment of bill, loz 
house-holdu's, 334 
form of, 334 
object of, 303 . 
of foreign bills, 303 
when nimecessaiy. 303. 

Fnblic Limited Company, 283 
(See Joint Sto^ C^mpan})- 
Purja, Z46, 300 
form of. 347 

Q 

QdbsI Negotiable Document, 336 
Qualification of Directors : 

^nre to obtain, 283. 

Qualified Acceptance, 98. 339. 
as to amount, 99 
as to place, 9S. 
as to tune, gS 
conditional, 99. 
domiciled, 99 
partial, gg. 

payable by instalments, 99 
is dishononr of bill, gg 

R 

Rate of Exchange : 
biQs on London, igo 
fluctuations in, igo 
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Rate of Exdangb-^mtd 
for cheques diatni in foreign 
currency, 34 

for foreign bi^, 87, 126 
higher and lower quotations 
oi^ 189 

■village banker and, 490 
Rate of Interest (See Interest) 
bank, 173 
bankers call, 173 
excessive, 227 
judgment debts, 229. 
market, 173 

Reserve Ba^ of India, 39S 
Ratification of Agents' Acts, 235 
Ratio, Indian Exdiange, 196. 
Realisation : 

mterest on bill until, Z24 
Realisation of Securities Pledged, 

341. 330 

Reasonable Time : 
for acceptance of bill, 96 
in presentation of cheque, 32. 
Rebate : 

on bills discounted, 104 
on retirement of biQ, Z04 
Receipt for Fixed Deposit, Z56 
assignability of, Z57 
dea& of d^ositor and, Z59 
form of, Z57 
in jomt names, Z59 
in name of mmor, 139 
lost or stolen, 159. 
of person mscdvent, Z39 
stamp not necessary for, 160 
thirdf party holding, 159 
transferability of, 137 
with cheque form on back, 160 
Receipt, Mate’s, 357 
Receiving Cashier’s Day Book, 474 
form of, 474 
Receiving Order, 4Z2 
(See Insolvency) 

Reconstruction of Companies, 
and amalgamation of jomt stock 
compames, 309-311 
bqmdation for, 309 
simeme of transto for, 3Z0 
Recovery of Money : 

paid to wrong person, 124 
Redeemable Debentures, 163, 299, 
Redemption of Mortgage, 363 
Redemption Yidd on Securities, 344. 
Reference m Case of Need, loz 
(See BiU of Exchange) 
Registered Securities, 339 


Register : 

bills of exdiange, 473 
deposit, 477 
loan reader, 339, 476 
loans of consignment, 476 
of members, 305 
notice of trust in, 305 
of mortjgages and charges, 294 
secunties, 339 
Registration of : 
mortgage deeds 291 
mortgages and charges, 291 
partnerdups, 279 
effect of non-, of, 280 
restriction as to, name of part- 
neidup firm, 279 
secunties pledge wiib bank, 17Z, 
339 

Regulation Tune: 

for acceptance of B/E, 96 
Re-Issue of Debentures, 164 
Relation Back, Doctrine of, in 
Insolvency, 461 
Release : 

of parties to bill, 127 
Removal of Directors, 288 
Reputed Ownership, 466 
(See Insolvency) 

Request Letter, 210 
form of, 2ZZ ^ 

Reserve Bank of India, 584-406 
agncultuial credit function of, 397. 
auditors, 

appomted by Government of 
India, 397 
dnties of, 397 
election of, 397 
report of, 406 

balance sheet, weekly form of, 402> 
403, 418 

bankets' bank, 384, 395 
bank rate, 398 
bankmg busmess of, 393 
bankmg department, 
banker to government, 384. 
banking business, general, 389 
functions of, 389 
statement of a&irs, 418 
weekly return form of, 400-401 
busmess of, 389 

central bank, what is a, 384, 389 
central board of. 387 
closmg of accounts, 389 
coins issued by, 390 
companies liquidation account, 
309. 395, . 
demand liabilities, agz 
demonetisation of high denomma- 
tioD notes, 398 
deputy governors of, 387 
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Res6rve Bank of ladisi'—Co/ttd 
directors of, 387 
central board of, 387. 
disqualification of, 3^^ 
local board and, 387. 
nomination of, 387 
removal of, 388 
share qualification of, 388 
estabhsbment of, 16, 384. 
extension of the Act, 397 
functions of > 
agncultural creoit, 397 
bankmg busmess, 393 , 
government bankers, 393 
mam, 393 * 

issumg corns, 390 
issumg notes, 389 
prohibited, 396 
general meetm^ of, 388 
government bankers, 393 
governor of, 387 
high denonlmatton 
notes, demonetisation of, 398 
income-tax on profit, exempted, 

396 ‘ 

issue department of, 389 
assets of, 390 

gold coins and bulhon in, 390 
secunbes held m, 390 ^ 
weekly return, form of, 400 
local boards of, 387 
management of, 387 
central board, 387 
deputy governors, 387 
governor, 387 
local board, 387 
note-issue of, 389 

profit and los^ accounts of, 396, 
404 

prohibited busmess, 396 
publication by, of weekly accounts, 
400 

rate of interest and discount, 
standard, 400 
return, 400-401 
scheduled banks, 391 
shareholders’ ba^, 385 
shareholders of, 386 , 

genaa^ meetmgs of, 388 t 

votmg rights of, 389 ' 

sterlmg secnnties, purchases and ' 
sale by, 390 ' i 

time liabilities, 391 ^ 

treasury bills, 3^ I 

votmg by shamolders of, 389 
we^y returns to be published by, i 
400-401 I 

^Reserve Council Bills, 192 
Reserve Fund of Bank : , 

ca^ reserve, 18 

• r 


Reserve Fund of Bank— CoMfd 
compulsory annual provision for, 
18 

investment of, z8 
Reserve Liability of Bank, 489. 
Resolutions : 

extraordmaiy to remove directors, 
288. 

specuil. company to approve, re , 
assignment of office by directors, 
288 

** Rest in Bank of England 
Return, 425 
Restriction : 

as to name of partnership firm, 
279 

Restrictive Endorsement, 45, 118 
Retirement of a Partner, 270 
contmumg guarantee and, 266, 
271 

hability of, 270 
notice of, 270 

Retirement of Directors by 
Rotation, 288 
Retiring Bills, 104 
and rebate, 104 
by acceptor, 104 
by banker's branch or agency, Z04 
Revocable Letter of Credit, 207, 209 
Revocation of Agents Authority, 

255 

Revolving Letter of Credit, 215 
Royal Commission on Indian 
Currency, 201 

Rule in Qayton’s Case, 256 
Rules relating to : 
current account, 534 
loan, 537 
secunty, 538 
Rupee : 

depreciation of, 191 
dignities of momentallism, 191 
exchange ratio of, 194 
, ^old ‘exchange stahds^ lor, 193 
standard com> 191 
unlimited legal tender, 191, 202 

S 

Safe Custody : 

b^'s' acknowledgment, form of, 
529 ' 

in ]omt names, 167. 261 
jewellery and plate in, 167 
Sale of -Goodsi: 
by mercantile agents, 354. 
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Sale of Partxwrslup : 
and goodwill, 276 

Sans Recours Endorsement, 45, 114, 
118 

Scheduled Banks, 391 
exclusion, 392 
facilities enjoyed, 392. 
how to become a, 392 
inclusion, 392 
list of, 392 
obligations of, 392 
Scheme of Composition, 463 
(See Insolvency) 
annulment of, 464 
approval of, 464 
debts not wiped off by, 464 
Scheme of Transfer, 
for amalgamation and reconstruc- 
tion of jomt stock compames, 
310 

Second Mortgage, 370 
Secret Contracts by Company’s 
Agents, 289 
Secured Creditor, 469 
Seciurities : 

advances against, 171, 294, 336 
banker as custodian of, 165, 342 
banker’s lien, general and particu- 
lar on, 166, 342 

banker's power of sale of, 166, 

341 

banker’s position when puichasmg, 
153* 220 

bill of ladmg as, 173, 340, 355 
bill of sale as. 371 
bill as, against overdraft, 136 
blank trs^er forms with, 171, 
345. 347 

facihty and danger of, 171, 345 
bonds. 344 
collateral, 341 
advantages of, 341 
customer's msolvency and, 34a 
memorandum of deposit of, 342 
third party depositing, 342 
collection of mterest on, 165, 342 
continumg, 337 
debentures as bank’s 163, 294 
debentures as, for loan, 163, 294 
deceased customer’s, witili bank, 
3 ” 

deposited for bank loan by 
trustees, 323 

deposit, memorandum of, as, 342 
deposit receipt as, for advance, 
158 

direct, 337 

documents of titles as, for advan- 
ces, 172, 325, 354 
Inetuations m^ 338 


Securities — Contd 
forged transfers of, 346 
general nature of, for advances, 
336 

gilt-edged, 171, 336 
Government, 343 
guarantee bonds as, 172, 375 
hjrpotiiecation of goods as, letter, 
of. 34 *. 358 
impersonal, 337 
hen, bankas, on, 166, 304 
life policies as, 172, 361 
memorandum of pledge of, 338 
mortgages as, against advances. 

363 

partnership and, 266 
personal, 337 

pledgmg, against advances, 171, 
338 

purchase and sale of, by banker, 
153 

realization, 341, 350 
of negotiable secunties, 350 
of pledge, 338 
register of, 339 

shares of companies as, 162, 343 
bearer or registered, 343 
blank trans:^, 162, 345 
company’s hen on, 346 
forgM, 346 
mortgage of, 163 
notice of hen. 163, 345 
transfer of, 346 
shippmg documents, ^73, 358 
stockbroker’s hen on, 351 ‘ 

stock exchange, 343 
stocks and shares pledged as, 343 
third party, 337 
title deeds as, 172 
transfer of, forged, 3.16 
trust account, bank's advances 
agamst, 323 

Secunty Bond, Stamp Duty on, 245. 
Sec off: 

bank's ngbt of, 330 
msolvency of debtor, and, 472 
payment of bills, after, 126 
nght of bank for, 350 
against a jomt acconnt, 260 
agamst a trust fund, 323 
m partnership, 266 
Sets . 

bill of exchange m, 86 
bill of ladmg m, 340, 355 
Settlement at Clearing 
House : 
forms of, 77 
Settlement Deed : 

stamp duty on, 246 
Shah Joghi Hundi, 144, 500 
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Share Capital: , . t 

Tnniimnni paid lip, OH foijiiatioii of 

bank, 18 , ^ „ 

unpaid, cannot be charged, 18 

Shares : 

as secunty for loan, 171, 343 
bank's lien on own, 166, 349 
bearer or registered, 343 
blank transfer of, 171, 345 
disadvantages of, 347 
company’s first lien on its own, 
171. 346. 349 
lien on, 171, 301 

of joint stock companies and part- 
nership, 266 

purchase of, with blank, transfer, 
3'49 . , 

stockbroker s ben on, 351 
transfer of. 345 
blank, 345 
forged, 346 

notee m beu of distrmgas, 348 
tmst account, and blank t^sfer 
of, 323 

Shipment of Produce i 
financmg of, aro, 499 
Shipping Documents, 173. 358 
as secunty for advance, 173 
banker’s advance agamst and letter 
of trust, 215 
bill of ladmg, 173, 355 
certificate of on^, 358 
consular invoice, 358 
letters of credit with, 215 
policy of msurance, 358 
usual, what are, 358 
Short bills, ' 108 
Short Notice Loans, 170 
mortgage banks and, 430, 455 
Shroffs (Indigenous Bankers), 495 
accommodation received by, 497 
decbne of the, 4 
discountmg of hnndts by, 496 
do not advance on mortgage, 497 
financmg mdustnes, 496 
loans to sowkars by, 495 
Sight, Days or Months after, 108 
calculation of due date of bills, 

III 

matunty of bills when payable, 
108 

Signatures : 
agents, 50, 119, 253 
on mandate, 252 
associations’, 333 
bills of exchange and parties’, 119 
book of bankers, 176, 226 
cancdlation of, of paiiy to B/E, 
126 

dubs, 332 


Signatures — Contd 
dividend warrants and, 40 
executors, 53 
forged, 34, 137 
forms of, 50-53, iig, 120 
m pencil, 36 

in vernacular on cheques, 36 
jomt stock compames, 119, 120 
minor as a witness to, 174 
misspelt, 119 
names misspelt and, izg 
obliterated, 37 
of drawer of cheque, 34 
of illiterate person, 36 
on dividend warrants, 40 
on mterest warrants, 40 
on mandate by agent, 253 < 

on negotiable instruments, forms 
of. ZZ9, 120 
per pro, 119 

under power-of-attomey, 255 
specimen, on card, 252 
trustees, 53 

where payee's name misqielt, 44, 
119 

witnessmg of, 36 
Silv^ Coins ; 
depreciation of rupee, 191 
English, 179 
Indian, 202 

monometallism difficulties, 191 
Simple Interest : , 

charged as, after the death of 
customer on overdrawn 
account, 229 
Sunple Mortgage, 363 
Slip System of Ledger Posting, 477 
cheques as slips, 478. 
form of docket, 479 
form of slips, 478 
paying-in-dips, 478 
Societies (See Association) 

Soliator as Agent, 255 
Sowkars (Indigenous Bankers), 495 
Special Letter of Credit, 203 
Special Resolution : 
company to approve, re , assign- 
ment of office by directors, 
287 

Speae Pomts, 189 
Specific Guarantee, 374 
Specimen Signature Card, 252 
Stale Cheque, 32 
Stamp Duty : 

adhesive, on documents, 233 
agreement of deposit of title 
deeds, 246 

bank drafts exeinpt from, 30 
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Stanm Duty— ConfcZ 
bm of exchange, 234 
admissibility m evidence of, 238 
bills m a set, 238 
defined for stamp dut^, 234 
non-mercantile bills, 235 
roles applymg to, 237 
bill of laxung, 239 
bill of sale, 37X 
bond, 244 
cheque, 234 

contract of guarantee, 240 
conveyance, 242 
debenture, 245 
deed of mortgage, 240, 241 
dehveiy order exempt from, 361 
demand drafts exen^ from, 30 
deposit of title deeds, 246 
d^osit receipt, fixed, 158 
dock vraxiant, 360 
documents c^geable with adhe- 
sive, 233 

document exempted from, 236 
exempted documents, 236 
fixed deposit receijit, 138 
gaarantm contract, 240 
letters of credit, 240 
mandate to agmt exempted from, 
250 

macme insurance policy, 239 
mortgage deed, 240-241 
non-mercantile bills, 2^ 
on deposit receipt, 158 
pawn or pledge, 246. 
power of attorney, 249 
promissory note, 234 
scale English, 235 
scale, Indian, 235 
security bond, 245 
settlement deed of, 246 
standmg order to, 165 
surcharge m B^bay Frovmce, 
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unstamped cheque, 49 
warrant of attorney, 249, 250 
Standardisation of HundtSi 505 
Standmg Orders, 165 
Statistics 1 
currency, 419 
Imperial Bai^, 4x8 
Statute of Limitation, 221, 379 
Stock : 

Bank, 

brokers hen, 351 
certificate, 343 
Government, 428 
inscribed, 343 
notice, 349. 
order, 349 
registi^d, 343 
transC^ of, 343 


Stock Exchange Securities, 343 
(See Shares, and also &cnrities). 
bearer or registered, 343 
blank transfa of, 171, 345 
forged transfer of, 346 
stock broker’s hen on, 351 
transfer of, 345 
Stolen : 

openmg customer's account with 
cheque, 30, 70 

ihief m possession of bills, 122 
Stoppmg of Cheque, 54 
sub-mortgage, 370 
Subsidiary Company : 

bank cannot hold shares m, 18 
Substitute Directors, 287 
Smt : 

dissolution of partner^ip by a, 
274 

Survivorship : , 

joint account and liile as to, 175 
partnership and, 26B 
Surety, (See Guarantee) 
discharge of. 377 
guarantee cont^ts and, 374 
jomt stock company as, 376 
habihty of, 377 
married women as, 376 
partnership as, 376 
proof by, m insolvency, 468 
nghts of, 381 

T 

Tackmg, 369 ^ 

Talon, 345 

Termmation of Guarantee, 381 
Throu^ Bill of Lading, 359 
Tune : 

for acceptance ql B/E, 96 
for presentation of cheque, 32 
Tune Liabihties : 
cash reserve against, 18 
monthly statement of, x8 
Title Deeds, 172 
banker's hen on, 343 
deposit of, stamp duty on, 246 
„ mortgage of, 172 
secunty for loan, 172 
Token Coins, 179, 202 
Town Qearmg, (See Cleanng) 
Trading and Banking 

491 

Transactions of Bank : 

(See Banker’s Functions) 

Transfer : 

bearer secunties and, 346 
Wank, 345 




63 

notice in Uea of dktcinpo. 
pnoiity of cleJm lai 34Si 347* 
xegistarad stock Mid, 343 
•cheme kv emelgnoMdion sad 
teconstmetion of J<dnt etock 
compHues, 3x0. 
shares, and buuik, X7X, 347. 


twB. 343- - 

trust aceonat 1001107 to paxsonai 
account, 3aa 

TraosfKnbSitp 1 
bill of lading and it's, 356. 
dqpoBit receirt and, 137. 
not negotlalM crosamg and, 63. 

TransfiCM t 

of B/E after matnxity or dl»> 
honour, 117 , 

Tnasury Bills, 399 

Tieasufy Nous of Bng^end 1 
transfer to Bank of Kngjinnd of, 
183. 4*3 

Trust t 

letter of, ai6-ai8 
notice of, 

on company's register, 346 
to bank, 322 

Trust Accounts 1 
banker's precantioiis re , gaa. 
bank’s riAt of set off afiiast, 3aa. 
breach of trust by txannv, gaa. 
dqiosit of secunties lor kma to, 
3*3“3aS* , 

bearer bonds as, 303. 
form of, 3ai 
Fry, J's dictum, 333. 
headi^ of, specified cease, J14. 
notice of tmet to bank and, 3sa. 
power of dalegatiaa, 331 
power to bORw in, 333. 
specified caau, 334 , 

breach of tniat, 33a. 
transfer of, to trnetee’s personal 
account, 333 

Tmst Dsads te. Dabsntsne, 396 
advaatagu of, 397 
compensation to trustees, 397 
contents of, 397. 
frame of. 398 * 
law applying to, 398. < ^ • 

object of, 397. 


dfjj^briroi, ' 

advnncto by,* jiSr 

enooinliBent be nlef> afifi, 
bank acoonnk in ntattg^ jax. 


banker to' ancMnt 8ft. in iniol- 
toocy, te, 

Bankmj^ of, 334. 313. 
bonowGig j^owen njt, 333. 

of onft to mom oC 315. 
dBientnre. 396. 

oHUit 01 oo^mwOft l«7* 

oDoowMBiat ojn 59*1 
inwlvwt. 334. 33^ 
tatftt aoeoanc« 859, 

Q^oi. 3U1 . ' 

Uen on Aaiea^ i^kam bl, 333. 

te aaonay with oOiar 
oocoiiireie Jtofjl* I 
naer, appidntntiiit of, 336, 
payfftsait to. in i n nilvt^, 39. 

patmud Wtjpity of. 3M 
power of dalegetian if* S*U 
eecoriUee depoarted iar benk loen, 
bT« Sft8*3?5* , 

ast^ not /iiloued ageinet tnmt 
fond to bankgr, jeg* 
diem in nemg of, 330. 

■iftetere by, 53, 3ez. 
trenefening tnet acoont aaney 
to pt— "woi ftoconnie,* 3e3. 


(See Bonhtnptcf). 
bite aoooealahle to, 60. 

Ttnst R eoiip M , si6, 363. 
lom 'bf. ai8. ^ 

^.10 . 

Utea Vkae Dh e etere Aeta, adg. 
Undainmd DIvidmida, 308. 


coBsrHny cbeqne bn bebalf of, dp. 
opsnug enmnt aeconnt wWi, dp* 
l uB uribui id Assses , 308. 


UeP^ C^baii 

durgs or mortgiga 09. invalid. 




under, ap/. 


I i* . 
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Usances in Bills Drawn, 113 
Usufructuary Mortgjige, 364, 

Usurious Loans Act, 336 

V 

Vaishyas (Indigenous Banlcers), ix 
Vernacular : 
account books m, 495 
cheques 10, are hundts, 490 
signatures on dieqoe, 36 
Village Banking up India, 440, 490 
Voluntary Winding up of 
Companies, 307 

W 

Warehouse>keeper*8 Certificates, 

361 

lonn of, 361 

not a proper security for loan. 36X 
Warrant of Attorney, Stamp Duty 
on, 249, 250 
Waste Book, 475 
bank's received day book as, 475 
form of, 475 
record m, 473 
Waste Cotton, 353 
Weekly Returns 1 
Reserve Bank of India, 400>40l 


Wharfinger’s Certificate, 354 
Will of a, Probate of : 

Hindu, 316 
Mahomedan, 317 
Windmg up of. (See Liquidation) 
compames, 305-311 
committee of inspection fa, 

306, 308 

compames bquidation account. 
309 

compulsory, 305 
grounds for, 305 
liquidator m, 306 
petition for, 305 
unclaimed ^vidends, 308 
under supervision of Court, 307. 
undistributed assets, 30B 
voluntary, 307 
creditors, 307 
bqmdator m, 307 
members, 307 

under suspennsion of Court, 

« 307 

’ partnership, 270, 271, 274 
accounts on, 277 
banker, 275 
sale of assets m, 276 
Witness to a Signature, Mmor, 174 
Words and Figures DifEermg in 
Cheque, 37 



